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CASE NO. :
Appeal (civil) 4832 of 2007

PETI TI ONER
STATE OF ANDHRA PRADESH & ANR

RESPONDENT:
M S CONCAP CAPACI TORS, BALANAGAR, HYDERABAD & ORS

DATE OF JUDGVENT: 12/10/2007

BENCH
C. K. THAKKER & ALTANMAS KABI R

JUDGVENT:

JUDGMENT

ARI SI NG QUT COF SPECI AL" LEAVE PETITION (C) NO 13207 OF 2006
C. K THAKKER, J.

1. Leave granted.

2. This appeal is filed by the State of
Andhra Pradesh & Anr. (\021Revenue\022 for short)
agai nst common judgrment and order dated August

31, 2005 in several Revisions. By the inpugned
order, the High Court allowed Tax Revision

Cases (TRC) filed by manufacturers, deal ers and
traders (\02lassessee\022 for short) and held that
\021Capacitors\022 is one of theitens of \02lelectronic
goods\ 022 or conponents, taxable at a concessi ona
rate of tax under the Andhra Pradesh Genera

Sal es Tax Act, 1957 (hereinafter referred to as
\021the State Act\022) as al so under the Centra

Sal es Tax Act, 1956 (hereinafter referred to as

\ 021t he Central Act\022).

3. To appreciate the(issue raised by the
Revenue, few rel evant facts may be stated.
4 The respondents in this appeal are

manuf acturers, dealers or traders of electronic
goods, conponents and materials. They are duly
regi stered under the State Act as well as
Central Act. Their claimwas that Capacitors,
manuf actured by them was exigible to tax at a
concessional rate as \021lel ectronic goods\022 in
ternms of various Government Orders issued from
time to time and not as \02lel ectric goods\022
subject to higher tax. It was their case that
the Assessing Authorities had taken conflicting
views in different cases. In some cases, while
nmaki ng assessnent orders, they accepted the

case of manufacturers/deal ers/traders treating
Capacitors as \02lel ectroni c goods\ 022 and | evi ed
concessional rate of tax; while in other cases,
the Assessing Authorities negatived such claim
as to concessional rate of tax and ordered to

| evy Capacitors as \02lel ectric goods\022. \Were the
Assessing Authorities had decided against the
assessee, the assessee chall enged the action

bef ore the Tribunal and where the issue was

deci ded by the Authorities in favour of

assessee, the Revenue had chal | enged such
decision. All the matters were, therefore,

pl aced before the Sal es Tax Appellate Tribunal
Andhra Pradesh, Hyderabad. The Tribuna
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considered the rival contentions of the parties
as al so provisions of the State Act and Centra
Act and various G O Ms. and observed that the
itemin question i.e. Capacitors did not

operate on electronic principle and coul d not

be consi dered as \021lel ectroni c\022 goods or
conponent for the purpose of concessional rate

of tax. It, therefore, remanded the cases to

the Assessing Authorities to pass fresh
assessnent orders giving opportunity to the
assessee to produce any material to show that
they sold Capacitors which could be said to be
\021el ectroni ¢ goods\ 022.

5. Bei ng aggrieved by the orders passed
by the Tribunal, the assessee approached the

H gh Court of Andhra Pradesh by filing

Revi si ons. The Hi gh Court, on consideration of

rel evant provisions of |aw as al so vari ous

G O M. and referring to several deci sions,

held that fromthe relevant naterial, it was
clearly established that \021Capaci tors\022 woul d
fall under the category of \02lel ectronic goods\022
and the Tribunal was wrong in upholding the
contention of Revenue that the item coul d not

be said to be electronic goods. The H gh Court
also held that in G O M. issued by the Revenue
fromtinme to time, various itens were expressly
speci fied and Capacitors was one of them In

vi ew of specific mention of the item the

Revenue was bound to grant benefit to the
assessee of concessional rate of tax and the

Tri bunal was not justified in considering the
guestion on the basis of \02loperating principle\022.
The said process coul d have been undertaken by
the Tribunal had there not been a specific
mention of the itemand the question was

required to be decided on general (principle and
practice. But once there was a |ist of

el ectronic items prepared by the Electronic

Commi ssion and G O Ms. referred to those itens
wherei n \021Capaci t ors\ 022 was included, only thing
the Tribunal required to do was to ascertain

whet her the itemfound place in the list or

not. Once the itemis included in the list, no
further inquiry could have been undertaken
Accordingly, all Revisions were allowed and the

i ssue was answered in favour of the assessee.

6. The Revenue has challenged in this
Court the decision of the H gh Court. On July

31, 2006 delay was condoned and notice was

i ssued. Affidavits in reply and rejoinder were
thereafter filed and the matters were pl aced

for final disposal

7. We have heard | earned counsel for the
parties.
8. The | earned counsel for the Revenue

chal | enged the decision of the H gh Court. He
submitted that the Hi gh Court was not at al

justified in interfering with the order passed

by the Tribunal. He urged that a finding of

fact was recorded by the Tribunal which was

\ 021final\ 022 and could not have been interfered with
by the High Court in Revisions. It was also

submitted that the Tribunal, in any case, had
remanded the matter and it was thus not a
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\ 021final order\022 which could have been di sturbed
by the High Court. If the assessee was in a
position to convince the Authorities that he

was entitled to concessional rate of tax, the

Aut horities would have decided the case in his
favour. The Hi gh Court was, therefore, not

right in entertaining and all owi ng Revi si ons.

The counsel submitted that where a particul ar
itemis subject to paynment of tax and the case

of the assessee is that he is not liable to pay

tax or is liable to pay tax at a concessiona

rate, the burden is on himto establish such

case as it is an exception to the general rule.
Such provisions of |aw027primary or del egat ed\ 027
nmust be construed strictly. It was al so argued

that the Tribunal was wholly justified in

consi dering the question on \02loperating

princi ple\022. The Tribunal noted that so far as
\021Capaci'tors\ 022 is concerned, it did not operate

as \02lel'ectroni ¢ goods\ 022 but as \02lel ectric goods\022.

Such approach whi ch was real and practical

coul d not have been objected by the assessee

and the Hi gh Court could not have comrented the
basi s on which the Tribunal proceeded to
consider the matter. Finally, it was submtted
that in certain cases, assessee (nmanufacturers/
deal ers/distributors/traders) had collected the
amount of tax at higher rates fromthe
customers. Thus, on the one hand, the assessee
contended that the itemwas subject to paynent

of concessional rate of tax and on the other
hand, it collected the tax at higher rate from
custoners. The assessee thus woul d retain the
anmount col |l ected from custoners towards tax.
Thi s cannot be allowed to be done as it would
amount to \021unjust enrichnent\022 by the assessee.
To that extent, therefore, in any case, the
assessee is liable to pay the ambunt to the
Revenue. On all these grounds, it was submtted
that the appeal s deserve to be all owed by
setting aside the order passed by the High

Court and by restoring the order of the

Tri bunal

9. Learned counsel for the assessee, on
the other hand, supported the order passed by
the High Court. It was submitted that no error
of law can be said to have been committed by

the Hi gh Court in deciding the matters and

these are not fit cases to entertain appeals
under the discretionary jurisdiction of this
Court under Article 136 of the Constitution. It
was al so subnmitted that it was clear fromthe
provi sions of |law that \021Capacitors\022 could be
said to be \02lel ectroni c goods\ 022 and subject to
paynment of tax at a concessional rate. In
several cases, such view was taken by the
Assessing Authorities. Since in sone cases, a
different view was struck, G O Ms. were
required to be issued by the Authorities. Such
amendments / instructions / conmunications were
declaratory in nature and obviously, therefore,
they were applicable with retrospective effect;
i.e. not only to transactions subsequent to the
i ssue of notification but even to prior
transactions. \021Capacitors\ 022, hence, mnust be
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treated as an itemcovered by the entry

\021el ectroni ¢ goods\ 022 and subject to paynent of
tax at a concessional rate. It was al so

submitted that concessional rate has been

granted on the itemin question so as to ensure
industrial gromh in the State. A provision

whi ch has been intended for a | audabl e object

of industrial devel opnment, must be liberally
construed. And, even if two views are possible,
the view favourable to the assessee shoul d be
adopted. When the Hi gh Court has taken such

view, this Court may not interfere with it

under Article 136 of the Constitution. It was

al so subnmitted that the Hi gh Court was wholly
justified in criticizing the approach adopted

by the Tribunal. The Hi gh Court was right in
hol di ng that \02loperating principle\022 or \02luser
test\ 022 would apply to those cases where there is
no express nention of a particular itemin the
notification or GO M. But once the itemis
specified-in the list, there shoul d not be

further inquiry and the assessee woul d be
entitled to concessional rate of tax on the

basi s of such entry. In the case on hand,

several itens were specifically nentioned in
various G O Ms. \021Capacitors\ 022, admittedly, was
one of them In view of the said position, the

Tri bunal exceeded its jurisdiction-in applying
\021loperating principle\022 or \021functioni ng\ 022 of the
itemand the H gh Court was right in

criticizing it. The H gh Court was al so
constrai ned to observe that though the point

was concl uded by a decision of the Hi gh Court

in earlier cases, the Tribunal sought to

di stingui sh the said decision onthe grounds

not permssible in law. The counsel, therefore,
submitted that no case has been nmade out by the
Revenue to interfere with the order of the High
Court and the appeal deserves to be disnissed.

10. We have gi ven anxi ous consideration to
the rival contentions of the parties. The
question which is raised before us and which

was rai sed before the Tribunal as well as

before the H gh Court was as to whether the
item\021Capacitors\022 is \021lel ectroni c goods\ 022 or
\ 021el ectric goods\022. In this connection, our
attention was invited by the | earned counse

for the parties to the provisions of the State

Act as also of the Central Act. The | earned
counsel for the assessee also referred to

G O Ms. No. 520, dated July 20, 1998, issued

under the State Act and G O Ms. No. 521 issued
under the Central Act. The relevant part of

G O M. No. 520 reads thus:

(2) For the purpose of this

notification, the term\02lel ectronic

goods\ 022 neans el ectroni c systens,

i nstruments, appliances, apparatus,

equi prent operating on el ectronic

principles and all types of electronic

conponents, parts and materials and

i ncl udes\ 027

(i) consuner el ectronics;
(ii) el ectronic test and neasuring
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i nstruments;

(iii) nedi cal el ectronic equi pnment,

(iv) el ectroni c anal ytical instrunments;
(v) el ectroni c equi prent / instruments
for nuclear, geo-scientific and

ot her special applications;

(vi) el ectroni c process contro

equi prent ;

(vii) power el ectronic equi prent;

(viii) electronic industrial autonation
and control equipnent;

(ix) el ectroni c data processing systens

and el ectronic office equipnrent;

(x) el ectroni ¢ broadcasting equi prent;

(xi) el ectroni ¢ comuni cati on equi pnent

and

(xii) el ectroni caerospace and defence

equi prment

11. G O M. No. 521 issued under Central
Act is in pari-materia to G O M. No. 520.

12. On June 1, 1989, Meno No. 23718/

CT.11.2/89 was issued by the Principa

Secretary to CGovernnent of Andhra Pradesh,
Revenue (CT-11) Department, inviting the
attention of the Conm ssioner of Conmercia
Taxes to the reference cited in the said Meno
and i nforming himthat the Governnent had
decided that the list of electronic itens
prepared by the El ectronic Comm ssion shoul d be
foll owed for the purpose of concessional rate
of tax on el ectronic goods ordered in

G O Ms. Nos. 520 and 521. The Comm ssi-oner was
requested to issue necessary instructions to
subordi nate officers under Section 42A of the
State Act.

13. Pursuant to the above Meno, a Crcular
was i ssued by the Comm ssi oner of Comercia
Taxes on July 13, 1989 which is also rel evant
and reads thus:

Ofice of the

Commi ssi oner of Commerci al Taxes
Andhra Pradesh : Hyderabad

Dat ed 13.07.1989

Ref. Al/1240/ 88

M V. NATARAJAN, |.A S.,
COW SSI ONER OF COMVERCI AL TAXES
CIl RCUL AR

Sub : APGST Act & CST Act \026 Reduction in
the rate of tax on El ectronic goods \026
Reg.

Ref:1. G O Ms. No. 520 Rev dt. 20.07.1988.
2. GO M.No. 521 Rev dt. 20.07.1988.
3. Govt. Meno No.23718/CT.11.2./89
dated 01.06.1989

It is informed that vide G O s first
and second cited, Government were pl eased
to reduce the rate of tax to 2 paise on
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El ectroni c goods with effect from
1.7.1988 nentioning a broad
classification of electronic goods such
as Consumer Electronics, Electronic test
and neasuring instrunents, Cenera

El ectroni c Equi prent etc.

Several representations have been
received fromthe deal ers requesting to
clarify the specific items which falls
under the classification, mentioned in
the GO first cited, a copy of the
Governnment Meno, third cited is enclosed
along with a copy of the list prepared by
the El ectronic Conmi ssion duly
aut henti cat ed.

2. The Assessing-authorities are
requested to take action accordingly.

3. Thi s reference may pl ease be
acknow edged to next authority.

Sd/ -
M V. NATARAJAN
COW SSI ONER OF COMVERCI AL TAXES
(enphasi s suppli ed)

14. A list of electronic itens prepared by
the El ectronic Comm ssion was al so produced

before the Tribunal as well as before the Hi gh

Court and before us. Item No.13.0 relates to

\ 021El ectroni ¢ Conponent s\ 022 under which at Item
No. 13.39 is shown \021Pl astic Fil mCapacitors\022.
15. Thus, fromthe above G O Ms. and
Circul ar issued by the Conm ssioner, it is

clear that in pursuance of severa

representations received from Deal ers

requesting to clarify the specific . itens

falling under \02lel ectroni c goods\ 022 that the
Classification Menp was issued by the

CGovernnment and the Circular by the Comm ssioner

on the basis of the |ist prepared by the

El ectroni ¢ Conmission. The said |ist expressly
contained an item\021Capacitors\022. In view of
specific reference to \021Capacitors\ 022, in our

opi nion, the H gh Court was right in relying on

the said itemand in holding that \021Capacitors\ 022
could be said to be \021lel ectroni c goods\ 022 and was
covered by a concessional rate of tax under the

Act .

16. The | earned counsel for the assessee
stated that on the basis of the |list prepared

by El ectroni c Comm ssion, concessional rate of

tax was recovered on items nmentioned in the

list. Asimlar question canme up for

consi deration before the H gh Court of Andhra
Pradesh in State of Andhra Pradesh v. Anara

Raja Batteries, [1998 (111) STC 664 (AP)].

There, the Court was concerned with N CD

Batteries. The Court considered G O Ms. 520 and

521 and item No. 13.93 of the list (\021C her

batteri es\022) declared by El ectronic Conm ssion

and held that it was entitled to concessi ona

rate of tax.
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17. The Court observed:

\ 023Si nce according to the Iist
prepared by the Electronics
Commi ssion, the batteries are
el ectroni ¢ components and since the
el ectroni c components are one of the
itens which are eligible for
concessional rate of duty and since
the clarification in the list prepared
by the El ectronics Conmission is
treated as part of the GO the
batteri es manufactured by the assessee
are eligible for concessional rate of
duty under G O M. No. 520, Revenue
dated July 20, 1988 and G O Ms. No.
521 Revenue dated July 20, 1988 issued
under the A P. Ceneral Sales Tax Act
and al so Central Sal es Tax Act\024.

18. It appears that the Revenue chal |l enged
the decision of the Hi gh Court by filing G vi
Appeal Nos. 723-25 of 1999, but a three Judge
Bench of this Court dism ssed them on March 21,
2001 observing that ‘there was \023no good reason
to interfere with the order under appeal\024.
19. Once again, the issue cane up for
consi deration before the sane Court in India
Extrusi on v. Comm ssiion of Commercial Taxes,
A. P., Hyderabad, (2001) 124 STC 474. In India
Extrusi on, the Court was considering the item
of \021Cabl e Joi ning Kits\022. Relying on G O M. Nos.
520 and 521 and taking recourse to the list of
el ectroni ¢ goods prepared by El ectronic
Commi ssion, the High Court held that it could
be said to be \02lel ectroni c goods\ 022 and was
subject to levy at the concessional rate of
tax. The Revenue accepted the judgnent and had
not chal |l enged the said decision
20. The High Court, in our opinion, was
right in observing that when the El ectronic
Conmi ssion had prepared a |ist which contained
the item\021Capacitors\022, it had to be accepted by
the Revenue and tax can be levied only on the
basi s of such classification. The H gh Court
was, therefore, right when it stated:

\ 023The contention of the |earned
Counsel for the petitioners is that
when the CGovernment has issued
clarificatory meno with reference to
G O M. Nos. 520 and 521, adopting
the list prepared by the Electronics
Conmmi ssion for the purpose of
concessional rate of tax as electronic
items or electronic conponents, the
sanme hol ds good even for the
subsequent notifications, as there was
no material variation in the contents
of the subsequent Governnment Orders
except variation in the rate of tax.
But, on the other hand, the contention
of the departnment is that unless a
particular item operates on el ectronic
principle the sane woul d not be
consi dered as "el ectroni c goods" or
conponent for the purpose of
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concessional rate of tax. W are
unable to accept the said contention
of the Revenue on the first principle.
If a particular itemof goods or
conponent, part or material is not
specified in the list either in the
Government Order or in the list of
electronic items that are prepared by
the El ectronics Commi ssion, then only
the question would arise for
consi derati on whether a particul ar
itemcan be treated as an el ectronic
goods or component or nateri al
dependi ng upon its operating
principle, but not otherw se.
Admittedly, the list of electronic
items prepared by the Electronics
Conmi ssion shows that there are as
many as 16 sub-headings under which
various items that are |listed or
specified. In-the present case, we are
concerned with "plastic film
capacitors". The saiditemfinds place
under the sub-headi ng "electronic
conponents.” In the list of itens
prepared by the El ectronics Comi ssion
the plastic filmcapacitors is
specified at 13.39. Simlarly, there
are other capacitors such as paper
capacitors at 13.38, ceramc
capacitors at 13.42, and nica
capacitors at 13.43. Therefore, it is
clear that the itemin question is
clearly specified as one of the
electronic itens contained in the |ist
prepared by the El ectronics
Comm ssion. In fact, when simlar
i ssue cane up for consideration before
this Court in Arara Raja Batteries,
[1998] 111 STC 664, while considering
G O M. Nos. 520 and 521, referred
and relied upon the |ist prepared by
the El ectronics Commi ssion as was
ordered to be adopted by the
Covernment by its menp dated June 1,
1989. As batteries, which fell for
consi derati on, was found under item
13.93, the division Bench accepted the
claimof the assessee and upheld the
deci sion of the Tribunal where the
Tribunal allowed the claimof the
assessee treating the batteries as
el ectroni ¢ component. But, however,
this decision was distinguished by the
Tribunal in the inpugned orders on
unsust ai nabl e grounds\ 024.

(enphasi s suppli ed)

21. To us, the Hi gh Court was al so right
in indicating that when the item has been
specifically included in the list prepared by

El ectronic Conmission, the Tribunal could not

have applied \021functional test\022, \02loperating
principle\022 or \02luser test\022. Alinmted inquiry
whi ch was required to be made by the Tribuna
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was whet her the item had been included in the

list prepared by the Electronic Comm ssion. If

any itemis included in the said list, it has

to be treated as such and tax has to be |evied

on that basis. But if the itemis not included
inthe list, it is open to the Tribunal to

consider its placenment on the basis of

\ 021f unctional test\022 as to whether such item could
be said to be \021lel ectronic goods\022. The item

\ 021Capaci tors\ 022 has been expressly included in the
list prepared by the El ectronic Conm ssion and

hence it was not open to the Tribunal to apply
\02loperating principle\022 or \02luser test\022 and the
H gh Court was wholly justified in interfering

with the order passed by the Tribunal

22. The learned counsel for the assessee
al so urged that the underlying object of

granting concessional rate of tax to Capacitors

was i ndustrial developnment. Relying on

Comm ssioner of lncome Tax, Anritsar v. Straw

Board Manufacturing Co. Ltd., (1989) Supp (2)

SCC 523, Conmi ssioner of Sal es Tax v.

I ndustrial Coal Enterprises, (1999) 2 SCC 607

and Col | ector of Central Excise, Meerut v.

Maruti Foam (P) Ltd., (2004) 6 SCC 722, it was

urged that whenever a concession has been

granted so as to bring about industrial

expansi on and growth, the provision nmust be
liberally construed. In view of the fact,

however, that according to us, itemrelatingto

\ 021Capaci tors\ 022 has been expressly included in the
list prepared by Electronic Commssion, it is

not necessary for us to enter into |arger

guestion as, in our judgrment, the assessee had
rightly succeeded and the Hi gh Court was

justified in allow ng Revisions.

23. The | earned counsel for the Revenue,
no doubt, subnmitted that the Tribunal nerely
remanded the matter to the Authorities to

decide themin accordance with [ aw and the Hi gh
Court ought not to have interfered with the

order. In our opinion, however, the subm ssion

is ill-founded. As rightly held by the Hi gh

Court, the Authorities were required to proceed

on the basis of list prepared by El ectronic

Commi ssion. Since the Electronic Conmi ssion

i ncl uded \ 021Capacitors\022 as one of the itens, it
was not open to the Tribunal to enter into the
guestion as to the functions to be perforned by
Capacitors and to renit the natter to decide as

to whether it would be covered by the item

\ 021el ectroni c goods\ 022 or \021lel ectric goods\022. Hence,
though the matter was renanded, the Hi gh Court

was justified in interfering with the said

order as it was not open to the Tribunal to

pass such order.

24. Finally, it was subnmitted that sone of
the manufacturers, dealers and traders had

collected the tax at the higher rate fromtheir
customers and now they are seeking relief from

the Court to pay tax at concessional rate. |If

the contention of the assessees is upheld and

they will be allowed to pay tax at a

concessional rate, they would thereby unjustly
enrich thensel ves i nasnmuch as on one hand they




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 10

had col | ected nmuch nore anount towards tax and
will now pay | esser anpbunt of tax to the
Covernment. No assessee can be all owed \021unj ust
enri chment\022. \Were an assessee is not entitled
to a particular benefit, he cannot be permitted

to retain such benefit. [vide Mafatla

I ndustries Ltd. v. Union of India, (1997) 5

SCC 536] .

25. In the affidavit in reply, the
al  egati on has been enphatically denied by the
assessee. It was the case of the assessee that

the allegation was factually incorrect that the
assessees had collected tax at a higher rate

and they now want to pay tax at a concessiona
rate. But in view of assertion by the Revenue

and denial by the assessee, it would be
appropriate if we do not-enter into the said
guestion by granting liberty to the Revenue to
consi der the question independently.

26. We, therefore, hold that the item
\021Capacitors\022 is subject to payment of tax at a
concessional rate. The order passed by the H gh
Court, to that extent is, therefore, upheld.

It is, however, nade clear that if any assessee
had coll ected an anpbunt at a higher rate of tax
fromits customers than the concessional rate

as held by us, it is open to the Revenue to

take appropriate proceedi ngs in accordance w th

| aw for the recovery of such amount. The

excess ampunt, if any, recovered by any

assessee towards tax shall have to be paid by
such assessee to the Governnment.

27. For the foregoing reasons, the appea
deserves to be di sposed of and is accordingly

di sposed of subject to the observations made by
us herei nabove. On the facts and inthe

circunst ances of the case, however, there shal

be no order as to costs.




