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ACT:

Karnat aka Sl um Areas (I nprovenent and Cl earance) Act,
1973: Secti ons 3(1) and 11(l)-Slum clearance area-
Declaration of |larger area-Subsequently changed- Snal | er
area re-decl ared-Wether opportunity of hearing to be given
to affected parties-Denial of hearing-Wether violative of
principl es of nat.ur al j ustice-\Wet her Associ ati on
representing slumdwellers’ interests and a resident of slum
area have |locus standi to  challenge the noti fication
rescinding earlier notifications and redeclaring snaller
area- Power of rescindi ng- Whet herproperly exercised.

Constitution of India, 1950: Article 226- Gener a
Cl auses Act, 1897: Sections 21/Karnataka (Msore)  GCenera
Cl auses Act, 1899; Section 10:

HEADNOTE

Under Secti on 3 of the Kar nat aka Slum  Areas
(I'nprovement and Cl earance) Act, 1973 Notification No. ~ HVA
59 MCS 76 dated 17.1.1977 was issued by the State Governnent
declaring an extent of one acre in the city of Bangal ore, as
"slum area’. After considering the objections, another
notification dated 30.12.1977 was issued under Section 11(1)
of the Act declaring the entire land as ’'slum clearance
area’. However, on January 20, 1981, the CGovernnent issued
notification under Section 3(1) cancelling the earlier
notification dated 3.12.1977 and re-declaring an extent of
14 1/2 guntas only as 'slum area’'. The appellants, an
Associ ation representing the interest of slumdwellers and a
resi dent of the area challenged notification dated 20.1.1981
on the ground that it was in violation of the principle  of
natural justice and Article 14 of the Constitution inasmuch
as the slumdwellers affected by the Governnent’s action
were not given an opportunity of being heard and were denied
equality, since a mmjor part of the slum area has been
excluded fromthe operation of the schemne.

A Single Judge of the Hgh Court held that the
appel l ants had no | ocus standi to challenge the notification
and that even on nerits there was no case. The Division
Bench agreed on the question of |ocus standi but did not go
into the merits.
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The appellants filed an appeal by special |eave before this
Court, contending that the High Court had erred in holding
that the petitioners had no | ocus standi, that in view of
the purpose of the legislation and the scheme contenpl ated
thereunder, once action had been taken declaring a |arger
area as 'slumclearance area’, any change thereafter which
directly affected the slumdwellers could not be taken
wi t hout giving the affected persons an opportunity of being
heard and, there was, therefore, clear violation of the
principle of natural justice, and that there was no specific
provision wunder the statute enabling the Governnent to
rescind the notification, and even assuming that it existed
there was no proper exercise of the power.

On behalf of Respondent No. 3 it was subnmtted that
there was no need to hear the owners or occupiers at the
stage of issuing notification under Section 3(1) of the Act
and Section 11 did not confer-any statutory right on the
occupi ers, and that under Section 21 of the General C auses
Act, the power to withdraw or rescind the notification was
i nherent " and the authority who was enpowered to issue the
notification was entitled to rescind the same. The State
adopted the contentions of Respondents No. 3.

Allowi ng the appeal, “this Court,

HELD: 1. 1. Were a nenber of the public acting bona
fide noves the Court for enforcenent of a fundanental right
on behal f of a person or class of persons who, on account of
poverty or disability or soci al'ly or economi cal |y
di sadvant aged position cannot approach the Court for relief,
such nenber of the public may nove the Court even by just
witing a letter. [979F]

Bandhua Mukti Morcha v. Union of India & O's., [1984] 2
SCR 67, relied on.

S. P. Gupta v. Union of India, {19821 2 SCR 365; dga
Tellis v. Bonbay Minicipal Corporation, [1985] Suppl. 2
SCR 51, referred to.

1.2. The first appellant-Association represents the
interests of the slumdwellers and the second appellant
hinmself is one of the residents in the area. The action of
the CGovernnment affects a class of persons and if that group
of persons is represented by the Association, they have a
right to be heard in the matter. Even a public interest
l[itigation would lie in such a situation.—Therefore, the
Hi gh Court was wong in concluding that appellants were
i ncompetent to invoke the jurisdiction of the Court.[979D
Fl
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2.1. VWhat particular rule of natural justice should
apply to a given case nust depend to an extent on the facts
and circunstances of that case, the framework of the |aw
under which the enquiry is held and the body of  persons
appointed for that purpose. It is only where “there is
nothing in the statute to actually prohibit the giving of an
opportunity to be heard but, on the other hand, the ' nature
of the statutory duty inposed itself necessarily inplied an
obligation to hear before deciding, that the audi alteram
partemrule could be inported. 1982F]

2.2. It is one of the fundanental rules of our
constitutional set-up that every citizen is pr ot ect ed
agai nst exercise of arbitrary authority by the State or its

officers. |If there is power to decide and determine to the
prejudi ce of a person, duty to act judicially is inplicit in
the exercise of such power and the rule of natural justice
operates in areas not covered by any law validly nade.
[ 982F]

2.3. When a declaration is made under Section 3 and a
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further decl arati on is nmade under Section 11, t he
i nhabitants of the areas are affected and any further action
in relation to the area which is declared to be ’'slum
cl earance area’ wi t hout affording such per sons an
opportunity of being heard would prejudicially affect their
rights. The right to be heard in the matter has been
acquired by the wearlier action of the authority in
considering the area for the purpose of the schene. This is
clear fromthe proviso to sub-section (1) of Section 11 of
the Act. Wuen any alteration is sought to be nade in the
original schenme, it becones incunbent upon the authorities
to give an opportunity to the persons who had been affected
by the earlier order and required to adopt a certain course
of action. [983D E]

2.4. It is true that under Section 21 of the Genera
Cl auses Act, the power to issue a notification includes the
power to rescind it, andit is always open to the CGovernnent
to rescind the notification. [980B]

State of Kerala v. K G Mdhavan Pillai, [1988] 4 SCC
669; State of MP. v. V.P. Sharna, [1966]3 SCR557; Lt.
CGovernor of H'P. v. Sri Avinash Sharma, [ 1970] 2 SCC 149;

Lachm Narain v. Union of India,[ 1976] 2 SCR 785;
State of Bihar v. D. N Gnguly & Os., [ 1959] SCR
1191 and Kami a Prasad Khetan v. Union of India,
[1957] SCR 1052, referred to.

But when a notification is nade rescinding the earlier
notifications wthout hearing the affected parties, it is
clear violation of the principles of natural justice. Such
action in exercise of the inplied

977
power to rescind cannot then be said to have been exercised
subject to the like conditions within the scope of ' Section
21 of the General C auses Act. [983F]

In the circunmstances, the notification dated 20.1.1981
is liable to be quashed. It shall be open to the Governnent
to proceed after affording the slumdwellers an opportunity
of being heard on the basis of the wearlier notifications
that were in force. [983F-QG

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1401
of 1991.

From the Judgnent and Order dated 26.10.1987 of the
Kar nat aka H gh Court in WA. No. 607 of 1982.

S.R Bhat and Prabir Chaudhury (NP) for the Appellants.

A.B. Rohtagi, M Veerappa, R L. Bhardwaj 'and Vishnu
Mat hur for the Respondents.

The Judgrment of the Court was delivered by

FATH MA BEEVI, J. The Karnataka Sl um Areas (I nprovenent
and C earance) Act, 1973, which received the assent of the
President on 1st Cctober, 1974, is an Act to provide for
i mpr ovenent and clearance of slums in the State of
Kar nat aka. Section 3 of the Act enpowers the Governnent to
declare certain areas as slumareas. If the GCovernment is
satisfied that any area which is likely to be a source of
danger to health, safety or convenience of the public of
that area or of its neighbourhood by reason of the area
bei ng lowlying, wunsanitary, squalid, over-crowded or
ot herwi se, the Governnment may by notification declare the
areas as 'slumarea’. Under Section 11, when the GCovernment
is satisfied on a report fromthe conpetent authority that
the nost satisfactory nmethod of dealing with the conditions
in the area is the clearance of such area and denolition of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

the buildings in the area, it may, by notification, declare
the area to be the 'slumcl earance area’

The Notification No. HVA 59 MCS 76 dated 17.1.1977 was
i ssued by the Karnataka Government declaring an extent of
one acre in Tinber Yard slumby the side of Min Road,
Cottonpet, Bangalore, as 'slumarea . After considering the
obj ections, another notification dated 30.12.1977 was i ssued
under Section |I(1) of the Act declaring
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the entire land as 'slum clearance area’ . However, on
January 20, 1981, the CGovernment issued notification under
Section 3(1) <cancelling the wearlier notification dated
30.12.1977 and re-declariing an extent of 14 1/2 guntas only
as ’'slumarea’. The notification dated 20.1.1981 had been
chal l enged by the appellants mainly on the grounds that it
is in violation of the principle of natural justice and
Article 14 of the Constitution has been violated. It was
contended that ~slum dwellers, who are affected by the
Governnment’s action have not been given an opportunity of
being heard and they have been denied equality by denying
basi ¢ human needs since a nmgjor part of the slum area has
been excluded fromthe operation of the schene.

The single Judge of the Hi gh Court took the view that
the appellants had no | ocus standi to chall enge the inpugned
notification and /'even on nerits there was no case. The
Division Bench of the H gh Court agreed on the question of
| ocus standi and without going into the nerits confirnmed the
j udgrent .

The appel | ant s ‘have approached this Court under Article
136 of the Constitution of India. W have granted specia
| eave to appeal

The |earned counsel for the appellants relying on the
decisions of this Court in S. P. Gupta v. Union of " India,
[1982] 2 SCR 365 and Oga Tellis v. Bombay Minicipa
Corporation, [ 1985] Suppl. 2 SCR 51 vehenently contended
t hat the High Court has erred  in holding that the
petitioners have no | ocus standi. ‘He also submtted that in
view of the purpose of the legislation and the schene
contenpl ated thereunder once action has been taken decl aring
a larger area as ’'slum clearance area , any change
thereafter which would directly affect the slum dwellers
could not be taken without giving the affected persons an
opportunity of being heard and, there is, therefore, the
clear violation of the principle of natural justice. It was
also urged that there is no specific provision under the
statute enabling the Governnent to rescind the notification
and assuming that it exists, there was no proper exercise of
the power.

M. Rohtagi, counsel appearing on behalf of the 3rd
respondent, submitted that the first notification /dated
17.1.1977 was chal l enged by the owners of the land'in a wit
petition as they were not heard as required and the  fresh
notification have been issued on the assurance given before
the Court that they would be heard. It was pointed out  that
there was no need to hear the owners or occupiers at the
stage of issuing the notification under Section 3(1) of the
Act and Section 11

979
does not confer any Statutory right to the occupiers.
Relying on Section 21 of the General C auses Act, it was

mai ntained that the power to wthdraw or rescind the
notification was inherent and the authority who is enpowered

to issue the notification is entilitled to rescind the sane.

It was al so pointed out that there had been dispute over the
title of the land in question that civil litigation was in
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progress and that the earlier declaration was nade w thout
proper basis. Action has been taken by the owners against
the tenants for eviction and orders have been obtained in
their favour and the petitioners have no case and are not
entitled to any relief. The counsel for the State adopted
these argunents.

The first question that falls for consideration is
whet her the appellants can challenge the action of the
Government. This question need not detain us when the lawis
now settled that in such situation even a public interest
l[itigation would lie. The first appellant- Association
represents the interests of the slumdwellers and the second
appellant hinself is one of the residents in the area. The
action of the Governnent on the avernents made affects a
cl ass of persons and if that group of persons is represented
by the Association, they have a right to be heard in the
matter. Were a nenber of the public acting bona fide noves
the Court for enforcement of a fundanental right on behalf
of a person or class of persons who on account of poverty or
di sabi lity or socially or econom cal |y di sadvant aged
position —cannot approach the Court for relief, such nenber
of the public may nove the Court even by just witing a
letter as held by this Court in Bandhua Mikti Morcha v.
Union of India & O's., [1984] 2 SCR 67. W are, therefore,
of the view that the Hgh Court was wong in concludi ng that
appel l ants were inconpetent to invoke the ‘jurisdiction of
the Court.

We shall now 'consider the argument that the State
CGovernment had no power to rescind the notification issued
under Sections 3 and 11 in the absence of any specific
provision in the Act. Section 21 of the General C auses Act
isin pari materia with Section 10 of the Karnataka ' Genera
Cl auses Act. This Section reads:

"21. POAER TO I SSUE TO- | NCLUDE, PONER  TO ADD
TO, AMEND, VARY OR RESCI ND- NOTI FI CATI ONS, ORDERS
RULES OR BYE-LAWS. - \Were, by any Central Act or

Regul ati on, a power (to issue notifications,
orders, rules, or bye-laws is conferred, 'then that
power includes a power, exercisable in the 1like
manner and subject to ‘the |ike sanction and

conditions (if any) to add
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to, amend, vary or rescind any notifications,
orders, rule or bye-laws so issued."

Under Section 21 of the General O auses Act, the power
to issue a notification includes the power to rescind it. It
is al ways open to the Governnent to resci nd t he
notification. We shall refer to the decisions of this Court
in State of Kerala v. K G Madhavan Pillai, [1988] 4 SCC
669; State of M P. v., V. P. Sharma, [ 1966] 3 SCR 557 and
Lt. Governor of H P. v. Sri Avinash Sharma,[1970] 2 SCC
149. In these cases arising under the Land Acquisition Act,
the i ssue before the Court was whether the Government  could
exerci se powers only wunder Section 48 of the Land
Acqui sition Act to withdraw a notification for acquisition
nmade under Section 4(1) of the Act. Wwen the Governnent
i ssued successive notifications under Section 6 covering
different portions of the land notified for acquisition
under Section 4(1), the wvalidity of the last of the
notification was chall enged on the ground t hat a
notification wunder Section 4(1) could be followed only by
one notification wunder Section 6. In repel ling t he
contention, this Court incidentally observed at page 693
t hus:

"That the only way in which the notification under
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Section 4(1) can cone to an end is by wthdrawa
under Section 48(1)" is not correct because "under
Section 21 of the Ceneral O auses Act, the power
to issue a notification includes the power to
rescind it and therefore it is always open to the
CGovernment to rescind a notification under Section
4 or under Section 6 and a wthdrawal under
Section 48(1) is not the only way in which a
notification under Section 4 or Section 6 can be
brought to an end."

In Lt. Governor of H P. v. Sri Avinash Sharma, (supra)
the Court observed at page 151 thus:

" Power to cancel —a notification for conpul sory
acquisition is, it is true, not affected by Section 48 of
the Act; by a notification under Section 21 of the Genera
Clauses Act, the Governnment may cancel or rescind the
notification issued under Sections 4 and 6 of the Land
Acqui sition Act. But® the power under Section 21 of the
General O auses Act cannot be exercised after the |and
statutorily vests in the State Governnent."

In Lachm Narain v. Union of India, [1976] 2 SCR 785,
this

981
Court observed at page 808 thus:

"Section 21, as pointed out by this Court in Gopichand
v. Del hi Admm., [1959] Suppl. 2 SCR 87, enbodies only a rule
of constructions. and the nature -and extent of its
application must be governed by the rel evant statute which
confers the power to issue the notification."

In State of Bihar v. D.-N Ganguly & O's., [1959] SCR 1191
it was held that it is well-settled that the rule of
construction enbodied in S.21 of the General C auses Act can
apply to the provisions of a statute only where the subject-
matter, context or effect of such provisions are in no way
inconsistent wth such application.” In that case, the
guesti on was where an industrial dispute has been referred
to a tribunal for adjudication by the appropriate governnent
under Section 10(1)(d) of the Industrial D sputes Act, can
the said governnent supersede the said reference pending
adj udi cation before the tribunal constituted for t hat
pur pose? The Court held the notification to be invalid and
ultra vires pointing our that is would be necessary to
exam ne carefully the schenme of the ACt, its object and al
its relevant and nmaterial provisions before deciding the
application of the rule of construction enunciate by
Section 21. After exami ning the relevant provisions of the
Act, the Court said that once an order in witingis nmade by
the appropriate governnent wunder Section 10(1)(d), the
proceedi ngs before the tribunal are deened to have commenced
and if the appropriate governnent has by inplication the
power to cancel its order passed under Section 10(1), the
proceedi ngs before the tribunal would be rendered wholly
ineffective by the exercise of such power and Section 21
cannot be invoked.

In Kama Prasad Khetan v. Union of India, [1957] SCR
1052, this Court considred the scope of Section 21 of the
CGeneral O ause Act. At page 1068, the Court observed thus:

"The power to issue an order under any Central Act
includes a power to amend the order; but this power is
subj ect to a very inportant qualification and the
qualification is contained in the words ‘exercisable in the
i ke manner and subject to the |ike sanction and conditions
(Tf any) The true scope
and effect of the expression ‘subject to the like conditions
(if any)’ occurring in Section 21 of the General C auses Act
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has been expl ai ned."
982

Rel yi ng on these decisions, the | earned counsel for the
appel l ants contended that even if source of power could be
traced under Section 21, the exercised of that power could
only be in the same nmanner as provided and when a
notification wunder Section 3(1) had been issued declaring
certain areas as ‘slumarea’, the power to rescind the
notification and limt the extent could be exercised only
after hearing the affected parties, for the Government to
satisfy itself that what has al ready been decl ared does not
conme within the scope of the proposed schenme. The object of
the statute and the relief that was sought to be conferred
are matters to be taken into consideration in such action
It has been brought to our notice that about 100 persons had
been living in the area under conditions which require the
i mpl enentation of  the ~scheme under the Act for their
redressal © and once steps have been taken in that direction
any variation that could affect the occupants in the areas
was required to be nade only after giving them an
opportunity of being heard. It is thus maintained that there
had been no proper exercise of the power assum ng that the
power is vested on- the Governnent and there is clear
viol ation of the principle of natural justice.

It is one of the fundanental rul es of our
constitutional set-up that wevery citizen is pr ot ect ed
agai nst exercise of arbitrary authority by the State or its

officers. |If there iis power to decide and determine to the
prejudi ce of a person, duty to act judicially is inmplicit in
the exercise of such power and the rule of natural justice

operates in areas not covered by any |aw validly nade. What
particular rule of natural justice should apply to a given
case must depend to an extent on the facts and circunstances
of that case, the frane work of the law under which the
enquiry is held and the body of persons appointed for the
purpose. It is only where there is nothing in the statue to
actually prohibit the giving of an opportunity to be heard,
but on the other hand, the nature of the statutory duty
i mposed itself necessarily inplied an obligation to hear
bef ore deciding, that the audi alterampartemrule could be
i mported. The Mysore Slum Areas (I nprovenent and Cl earnance)
ACt, 1958, this Court held in Government of Mysore & Os. V.
J.V. Bhat etc., [1975] 2 SCR 407 thus:

There can be no two opinions about the need to hear the
af fected persons before declaring an area to be a slum area
under section 3 or an area as a clearance area under section

9 or before taking action under section 10. ~All these
difficulties wll be renoved if the affected persons. are
gi ven

983
an opportunity to be heard in respect of +the action
proposed. "

The Preanble to the present Act itself states that the
Act is to provide for the inprovenment and clearance of
slums in the State. Under the existing law, it has not been
possi bl e effectively to check the increase and to elimnate
congestion and to provide for basic needs such as streets,
wat er - suppl y, and drainage and to clear the sluns which are
unfit for human habitation. To obviate this difficulty, it
is considered expedient to provide for the renoval of
unhygenic and insanitary conditions prevailing in the sluns
for better accombpdation and inproved living conditions for
slum dwel l ers for the pronotion of public health generally.
These are the objectives sought to be achieved by the
enactment which has been nade in inplementation of the
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Directive Principles of State Policy to inmprove public
health. It is, therefore, obvious that when a declaration

has been made in inplenmentation of the Directive Principles
of State Policy to inmprove public health. It is, therefore,
obvi ous that when a declaration is made under section 3 and
a further declaration is nade under section 11, the
i nhabitants of the areas are affected and any further action
in relation to the area which areas are affected and any
further action in relation to the area which is declared to
the *slumclearance area’ wi thout affording such persons an
opportunity of being heard would prejudicially affect their
rights. The right to be heard in the matter has been
acquired by the wearlier action of the authority in
considering the area for the purpose of the schene. This is
clear from the proviso to sub-sec. (1) of Section 11 of
scheme. This is clear fromthe proviso to sub-sec. (1) of
Section 11 of the Act. Wen any alternation is sought to be
made in the original schene, it becomes incunbent upon the
authorities to give an opportunity to the persons who had
been affected by the earlier order and required to adopt a
certain course of action. In this view of the matter it 1is
to be held that when a notification is made rescinding the
earlier notifications w thout hearing the affected parties,
it is clear violation of the principle of natural justice.
Such action is exercise of the inplied power to rescind
cannot then be said to have been exercised inplied power to
rescind cannot then be said to have been exercised inplied
power to rescind cannot then be said to have been exercised
subject to be quashed on this ground. It shall be open to
the Governnent to proceed after affording the slumdwellers
an opportunity of being heard on the basis of the earlier
notifications that were in force
In the result, the appeal is allowed and the order of
the Hi gh Court is set-aside. The inpugned notification is
guashed subject to the observations made. W nake no order
as to costs.
Appeal  al | owed.
984




