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Evi dence Act (1 of 1872), ss. 30, 114(b) and 133-Confession
of co-accused-Extent to which it could be used as
corroboration of acconplice evidence.

HEADNOTE

Gold was snuggled into Indiaby bringing it in steam
| aunches from places on the Persian @ulf, transhipping it
into Indian boats standing out at sea, then bringing it to
the I ndian shores and by bei ng taken away by persons waiting
for it. There was a raid on the night of August 13, 1961
while a consignment was being brought in. Many -~ of the
smuggl ers were arrested, the case was investigated into, and
on the 14th, the Custons Authorities served notices upon the
suspects under s. 171A of the Sea Custons Act. On the 15th,

two Customs Oficers recorded the statements, in answer - to
t he noti ces, from two of the suspects K and B

i ndependently, and al nost sinultaneously. The statenent of
K implicated hinself and the appellant in the snuggling and
the satenent of B contained a confession of his own guilt as

well as the inplication of the appellant in the  snuggling.
The, appellant hinself was served with a notice by the
Custons authorities, but he was unwilling to  -make a
statenment till he had seen what the others had said

The appellant and 17 others were tried for (the offence of
conspiracy to snmuggle gold into India. At the trial, K was
a wtness for the prosecution and B, who was jointly tried
with the appellant retracted the confession he nmade before
the Customs authorities alleging duress and torture. He
however died before judgnent was delivered but after the
conclusion of the trial of the case. Sone of the accused
were acquitted and others, including the appellant, were
convi ct ed. In -appeal, the H gh Court, confirned the
conviction of the appellant relying on the evidence of K
corroborated by his statenent before the Custom authorities
and the retracted confession of B.

In appeal to this Court, it was contended that, as K was an
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acconplice, no conviction could be based on his evidence
unless it was corroborated in material particulars; and the
statement -of K before the Custonms authorities and the
confession of B to the Custons authorities. which was |ater
retracted, could not be wused for purposes of such
corroborati on.

HELD : An acconplice is a conpetent witness and his evidence
could be accepted and a conviction based on it if there is
nothing significant to reject it as false. But the rule of
prudence, ingrained in the consideration of acconplice
evi dence, requires independent corroborative evidence first
of the offence and next connecting the accused, against whom
the acconplice evidence is used, with the crine. Such
corroborative evidence could be direct or circunstantial
On such circunstance may be the making of confessions by
nore than one accused, provided there was no chance for
prior consultation between the confessing co-accused for
implicating another, ~and they inspire confidence both in
their ' content and in the manner and circunstances of their
nmaki ng. . I f-a confessing co-accused.is tried jointly, within
the. neaning of s. 30 of the Evidence Act, with the accused
agai nst whom the acconplice evidence is sought to be used
for has-

642

ing a conviction, the confession could be referred to as
| ending sonme assurance to the verdict. = The fact that the
confession was later retracted would make  no difference
unl ess t he admi'ssions made in t he conf essi on are
satisfactorily withdrawn, or, the making of it explained as
havi ng proceeded fromfear, duress, pronmise or the like, of
sone one in authority. [644 D. 646 AL CE;, 648 D-H 650 E-F]
In the present case, though K was an acconplice and his own
statenment before the Customs authorities could not be used
for purposes of corroboration, his evidence, inpressed the
| ower Courts and was accepted by them There was nothing to
make this Court forma different opinion about his veracity.
There was no gap of tine between the statenments of Kand B
and it was inpossible that the Custons officers could have
tutored them to make the statements which agree in many
details. Furt her, bot h t he stat enments recei ved
corroboration at numerous other points in the story from
i ndependent evidence. Therefore, the confession of B given
i ndependent |y and in circunstances which exclude any
collusion or nalpractice affords corroboration to t he
evidence of Kin respect of the appellant.- B s confession
could also be taken into consideration under s. 30 of the
Evi dence Act, to lend assurance to the verdict, as B was
fully tried jointly with the appellant, and his | allegations
of duress and torture for retracting his confession / cane
nonths later and it was inpossible to heed them [644 CD
645 D-E, 649 F-G

Rameshwar v. State of Rajasthan, [1952] S.C.R 377, Nathu v.
State of UP., AI.R 1956 S. C. 56, Subranania Goundan V.
State of Madras, 119581 S.C.R 428, Ram Prakash v. State  of
Punj ab, [1959] S.C. R 1219, Chauraria s case [1968] 2 S.C.R
624, Babhoni Sahu v. Enperor, A l.R 1949 P.C 257, Enperor
v. Lalit Mhan Chuckerburty, I.L.R 38 Cal. 559 and Ram
Sarup Singh. & Os. v. Emperor, AIl.R 1937 Cal. 39,
referred to.

JUDGVENT:
CRIM NAL APPELLATE JURI SDI CTION: Criminal Appeal No.42 of
1965.
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Appeal by special |eave fromthe judgnent and order dated
Decenber, 16, 17, 18, 19, 21, 22 of 1964 of the Bonmbay High
Court in Crimnal Appeal No. 53 of 1964.
Nuruddin Ahned, E. C. Agrawal a, Chanpat Rai, S. V. Pikale
and P. C. Agrawal a, for the appellant.
Adi  P. Gandhi, H R Khanna and S. P. Nayar, for the res-
pondent .
The Judgrment of the Court was delivered by
Hi dayatul l ah, J. The appellant Haroon is the sole appellant
froma batch of 18 persons who were tried jointly before the
Chief Presidency Magistrate, Esplanade Court, Bonbay for
of fences wunder S. 120-B of the Indian Penal Code read wth
s. 167(81) of the Sea Custons Act and certain offences under
the Foreign Exchange Regul ations Act, 1947. O these, No.
17 accused (Saleh Mhaned Bhaya) was discharged by the
Magi strate, No. 1 accused (CGovind Narain Bengali) died after
the concl usion of the case but before judgnment in the Court
of triad and No. 4 accused (Noor Mhammuad) junped bail just
before the sane judgnent. The case agai nst Bengali was held
to have

643
abated and that against Noor Mhanmad was Kkept pending.
Nos. 11, 12, 13 and 16 accused were acquitted. O the
remai ni ng accused who were convicted, Haroon alone is before
us. Hi s appeal to the H gh Court of Bonbay was disni ssed
but he obtained special |eave under Art. 136 of the
Constitution and brought this appeal
As this appeal is to be considered ona question of law, it
is not necessary to give the facts in detail. The severa
accused (and many ot hers unknown) were said to be . concerned
in a crimnal conspiracy the object of which was to snuggle
gold into India fromthe Mddle East. Gold was brought in
steam launches from places on the Persian Qulf and
transhi pped into Indian boats standing out at sea, ' which
woul d then shore it to be taken away by persons waiting for
it. The operations were organi sed by No. 15 accused (Haj
Sattar) and his nephew No. 9 ‘accused (Ayub) wth the
assi stance of Bengali, Noor Mohamad and Kashinath ' (P.W 1).
Four trips, in which gold of the value of nearly a crore of
rupees was snuggl ed, were nmade and Haroon is-said to have
taken part in the third and fourth trips. H's share in the
affair was only this; that he was present —when gold  was
| anded and he helped in taking it away and acconpani ed Haji
Sattar and Ayub in their car
As the smuggling of gold and the details of the  operations
are admitted it is not necessary to consider the prosecution
evidence wth a viewto finding out whether there existed

sufficient proof on that part of the case. It may, however
be stated that as the raid took place while the /|ast
consi gnnent of gold was still with the snuggl ers and nmany of

themwere arrested there and then, no successful attenpt to
refute it could at all be nmade. The only question was who
were in the conspiracy besides those caught at the 'spot.
The argunent in this appeal is that there is no |egal
evi dence to connect Haroon with the others.

The case agai nst Haroon stands mainly on the basis of the

statenment of the acconplice Kashinath (P.W 1). Kashi nat h
must be held to be a conpetent witness in view of our
decision in the Chauraria s case(l). Corroboration for

Kashi nath’ s evidence on the general aspects of the
conspiracy was anply avail able from di verse sources and this
is not denied but in respect of Haroon (whose nane (foes not
figure in the rest of the oral or docunentary evidence) it
was found to exist in the statenment of Kashinath. before the
Customs authorities, and statenents nade by Bengali and Noor
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Mohammad also to the Custons Officers, all in answer to
notices wunder S. 171-A of the Sea Custons Act. The use of
these statenents is objected to generally and in particul ar
on the.

(1) [1968] 2 S.C.R 624.

1.2 Sup Cl/68-10

644

following grounds: It is subnmtted firstly that these
statenents are not confessions proper to which S. 30 of the
Evi dence Act can be nade applicable; secondly, that as
Bengali died and Noor Mbhammad absconded before the tria

was finally concluded against them. their statenents are
not of persons jointly tried wth Haroon; thirdly a
confession of a co-accused is no better than acconplice
evidence and just as one acconplice cannot be held to
corroborate another ~acconplice, the confession of a co-
accused cannot -also be held to be sufficient corroboration;
fourthly as these confessions, were later retracted their
probative value is nil; and fifthly Kashinath's previous
st at enent cannot be wused to corroborate him -as an
acconpl i ce cannot corroborate himself. On these subm ssions
it is urged that Haroon’s conviction is based really on the
uncorroborated testinmony of an acconplice.

W may begin by stating that we have read the deposition of
Kashinath as the first prosecution witness. W have been
i npressed by the sinplicity of the narrative and there is on
record a note by the Magistrate that he was inpressed by the
manner in which Kashinath deposed.” The Hi gh Court and the
Magi strate have, concurred in accepting it and we have not
seen anything significant to reject it ~as false. To
corroborate Kashinath, —the Magistrate and the  High Court
have |ooked into his statement under ,S. 171-A of « the Sea
Custonms Act. In Raneshwar v. State  of ~Rajasthan(l) the
previous statenent was held under S. 157, Evidence Act,
corroborative evidence provided it was made "at ,or about
the time when the fact took place.” This is perhaps true of
other testinbny but as pointed out by the. Judicia

Conmittee in Babhoni Sahu v. Enperor(1l), the wuse of the
previ ous statement of an acconplice is to make t he
acconplice corroborate hinmself. W have, therefore, not
used Ex. A to corroborate Kashinath but we cannot help
sayi ng that only Iwo discrepancies were noti ced on
conparison. The first was that Haroon’s nane was nentioned
in EX. Ain the second trip while in the deposition in
Court he was shown to have taken part in the third trip

The details of the trips where his nane is nentioned are
identical and it seens that in counting the trips, Kashinath
has made a confusion, counting the reconnaisance trip as the
first trip in his deposition but not in his statenent. The
second was the onission of a couple of names fromthe |ong
list of those -who were on the beach to receive the gold.
This is not of much Consequence because any one who tries to
give a long list of nanes, often nakes such an om ssion. On
the whole the two statenents contained the same story wth
sufficient details for -verification fromoutside sources.
The reception of Ex. A as -corroborative of acconplice
testinony, although open to sone ,objection, has, however,
not affected the case.

(1) [1952] S.C. R 377.

(2) A I.R 1949 P.C 257.

645

This leads wus to the consideration of the statements of
Bengal i and Noor Mohammad which wer e recei ved in
corroboration of Kashinath’s testinony. These statenents

contai n admi ssion constituting the guilt of the makers under
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the charged sections. They also nention the nane of Haroon
anong others, as being concerned in the snuggling and in
much the same way as does the acconplice. The question is,
can they be used to corroborate hin? These statenments are
not confessions recorded by a Magi strate under S. 164 of the
Code of Crimnal Procedure but are statenments nade in answer
to a notice under S. 171-A of the Sea Custons Act. As they
are not nade subject to the safeguards under whi ch
confessions are recorded by Magistrates they nust be
specially scrutinised to finding out if they were made under
threat or promse fromsone, one in authority. If after
such scrutiny they are considered to be voluntary, they my
be received against ,the maker and in the sane way as
confessions are received, also against a co-accused jointly
tried with him Section 30 of the Evidence Act does not
l[imt itself to confessions nade to Magistrates, nor do the
earlier sections -do so, and hence there is no bar to its
proper application tothe statenents such as we have here.
No doubt ~ both Bengali and Noor Mhamuad retracted their

statenent's al | egi ng duress and torture. But t hese
all egations cane nonths later and it is inpossible to heed
t hem The statenents were, therefore, relevant. Bot h
Bengali and Noor Mhamuad were jointly tried wth Haroon

right to the end and all that remained to be done was to
pronounce judgnent. Although Bengali was convicted by the
judgrment, the case was held abated against him after his
death. |In Ram Sarup Singh and Ot hers v. Enperor-(1), J was
put on his trial along with L; the trial proceeded for somne
time and about six nonths before the delivery of judgnent,
when the trial had proceeded for about a ~year, J died.
Before his death J's confession had been put on-the record.
R C Mtter, J. (Henderson, J. dubitante) allowed the
confession to go in for corroborating other evidence but not
as substantive evidence by itself. O cour se, t he
confession of a person who is dead and has never been
brought for trial is not admssible wunder S. 30 which

insists upon a joint trial. The statement becones /rel evant
under s. 30 read with S. 32(3) of the Evidence Act because
Bengali was fully tried jointly with Haroon. There is,

however, difficulty about Noor Mhammuad's statenent ~ because
his trial was separated and the Hi gh Court has not relied
upon it.

The statenent of Bengali being rel evant we have next to see
how far it <can be held to be Ilegal corroboration of
Kashinath’s acconplice evidence. The |lawas to acconplice
evidence is settled. The Evidence Act in s. 133 provides
that an acconplice

(1) A Il.R 1937 Cal. 39.

646
is a conpetent witness against an accused person and that a
conviction is not illegal nerely because it proceeds upon

the uncorroborated testinmony of an acconplice. The ‘effect
of this provision is that the court trying an accused may
| egal |y convict him on the single evidence, of an
acconplice. To this thereis arider inillustration (b) to
s. 114 of the Act which provides that the Court nmay presune
that an acconplice is unworthy of «credit wunless he is

corroborated in material particulars. Thi s cautionary
provision incorporates a rule of prudence because an
acconplice, who betrays his associates, is not a fair

witness and it is possible that he my, to please the
prosecution, weave false details into those which are true
and his whole story appearing true, there may be no neans at
hand to sever the false fromthat which is true. It is for
this reason that courts, before they act on acconplice
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evi dence, insist on corroboration in material respects as to
the offence itself and also inplicating in sone satisfactory
way, however small, each accused named by the acconplice.
In this way the conmission of the offence is confirned by
some conpetent evidence other than the single or unconfirmed
testimony of the acconplice and the inclusion by the
acconplice of an innocent person is defeated. This rule of
caution or prudence has becone so ingrained in t he
consi deration of acconplice evidence as to have al nost the
standing of a rule of |aw
The argument here is that the cautionary rule applies, whe-
ther there be one accomplice or nore and that the confessing
co-accused cannot be placed higher than an acconplice.
"Therefore, wunless there is sone evidence besides these
implicating the accusedin sonme material respect, conviction
cannot stand. Reliance is placed in this connection upon
the observations of the Judicial Committee in Bhuboni Sahu
v. Emperor(1l), a case-in which a conviction was founded upon
the evidence of _an acconplice supported only by the
conf essi on of ~a co-accused. The Judi ci al Committee
acquitting the accused observed:
Their Lordshi ps-whil st not doubting that such
a conviction is justified in |aw under s. 133,
Evi dence Act, and whil st appreciating that the
coi nci dence of a nunber of confessions of co-
accused all inplicating the particular accused
gi ven i ndependent | y, and wi t hout an
opportunity of previous concert, might be
entitled to great weight, would nevertheless
observe that Courts should be slowto depart
from the rule of prudence,, based on |ong
experi ence, which requires some independent
evidence inplicating the particular accused.
The danger of acting upon acconplice evidence
is not nerely that the acconplice is on his
own admi ssion a
(1) A |.R 1949 P.C. 257.
647
man of bad character who took part in the
of f ence and afterwards to save hi nsel f
betrayed his former associates, and who has
placed hinmself in a position-in which he  can
hardly fail to have a strong bias in favour of
the prosecution; the real danger is that he is
telling a story which in its general outline
is true, and it is easy for himto work into
the story matter which is untrue... ...
As against this the State relies upon the observations of
Imam J. in Ram Prakash v. State of Punjab(1):
"The Evidence Act nowhere provides that if the
confession is retracted, it cannot “be taken
into consideration against the co-accused or
the confessing accused. Accordi ngly, t he
provi sions of the Evidence Act do not prevent
the Court fromtaking into consideration a
retracted confession against the confessing
accused and his co-accused. Not a, single
decision of any of the courts in India was
pl aced before us to show that a retracted
confession was not adm ssible in evidence or
that it was irrelevant as against a co-
accused. An examination of the reported
deci sions of the various High Courts in India
i ndi cates that the preponderance of opinion is
in favour of the view that although it may be
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taken into consideration against a co-accused
by virtue of the provisions of s. 30 of the
I ndian Evidence Act, its value was extrenely
weak and there could be no conviction wthout
the fullest and strongest corroboration on
material particulars. The corroboration in
the full sense inplies corroboration not only
as to the factumof the crime but also as to
the connection of the co-accused with that
crime. In our opinion, there appears to be
consi derable justification for this view The
amount of «credibility to be attached to a
retracted confession, however, would depend
upon the circunstances of each particular
case. Al'though a retracted confession is
adnmi ssi-bl e against a co-accused by virtue of
s. 30 of the Indian Evidence Act, as a natter
of © prudence and practice a court would not
ordinarily act upon it to convict a co-accused
wi thout corroboration.”
The State further relies upon the observations of Govinda
Menon J. in Subranmania Goundan v. State of Madras(2) where
the value of a confession was conpared with the value of
acconpl i ce evi dence.
The case of the Judicial Committee dealt wth acconplice
evi dence which was sought to be corroborated by retracted
con-
(1) [1959] S.C.R 1219., 1223.
(2) [1958] S.C.R 428.
648
f essi ons. The case of this Court dealt with a retracted
conf essi on whi ch was sought to be used wi t hout
corroboration. Both cases treat the retracted confession as
evidence which may be wused although not wthin the
definition of evidence. But both cases regard this evidence
as very weak and only to be wused wth great caution
Al t hough Govinda Menon, J. in Subramani a Goundan’s case(1l)
placed a confession on a slightly higher |evel than accom
plice evidence, the observation is intended to -convey the
difference between the extent of corroboration needed for
the one or the other before they can be acted upon. To read
nore neaning into the observations is not permissible for no
such neanig was intended. The confession there considered
was also intended to be used against the naker ~and not
against a co-accused. A confession intended to be  used
agai nst a co-accused stands on a | ower |evel than acconplice
evi dence because the latter is at |least tested ’'by cross-
exam nation whilst the former is not. The observations of
Govinda Menon, J. nmust not be applied to those cases  where

the confession is to be used against a co-accused. As
poi nted out by this Court in Nathu v. State of Uttar Pradesh
(2) , confessions of co-accused are not evidence 'but if

there is other evidence on which a conviction can be ' based,
they can be referred to as | ending sone assurance to the
verdict.

In this connection the question of retraction nust also be
considered. A retracted confession must be | ooked upon with
greater concern unless the, reasons given for having made it
in the first instance (not for retraction as erroneously
stated in sonme cases) are on the face of themfal se. Once
the confession is proved satisfactorily any adm ssion nade
therein nust be satisfactorily withdrawn or the nmaking of it
expl ai ned as havi ng proceeded fromfear, duress, pronise or
the like fromsonme one in authority. A retracted confession
is a weak |ink against the maker and nore SO against a
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co- accused.
In Ranmeshwar v. State of Rajasthan(3) this Court laid down
certain general rules about the nature of corroboration
needed before acconplice evidence may be accepted. It is
there pointed Qut that every detail of the story of the
acconplice need not be confirmed by independent evidence
al t hough sone additional independent evidence nust be | ooked
for to see whether the approver is speaking the truth and
there must be sonme evidence, direct or circumstantial which
connects the co-accused with the crime independently of the
acconpl i ce. One such circunmstance may be the naking of a
nunber of confessions wthout a chance for prior
consul tation between the confessing co-accused. But before
even a nunber of such confessions can
(1) [1958] S.C.R 428.

(3) [1952] S.C.R 377.
(2) AI. R 1956 S.C 56.
649
be used each such confession nust inspire confidence both in
its content and in the manner and circunmstances of its
maki ng. If there be any suspicion of false inplication the
confession’ must be discarded as of no probative value.
This may result froma variety of circunstances of which a
few alone may be  nentioned, such as  why the, accused
confessed whether/  he  expected a gain for hinself by
inmplicating his co-accused, the part he assigns to hinself
and that to his co-accused, the opportunity for being
coached up to narrate a false story or a story false in

certain. details. VWere there is a single retracted
confession corroborating other  acconplice  evidence, the
caution nust necessarily be still greater and the probative
val ue snaller. Even if there are nmore than one such

confession and they are proved to be given-independently and
wi thout an opportunity for a prior concert,. the probative
val ue may increase but the need for caution remains because
a nunmber of suspects nmay be pronmpted by the. sane or
different notives to enbroil a particular individual. It is
only when false inplication is excluded after close scrutiny
that confession of a co-accused can be wused to Ilend
assurance to other evidence. This was so stated by Sir
Law ence Jenkins in Enperor v. Lalit Mhan Chuckerburty(1)
and accepted by this Court, and a retracted confession
cannot obviously go further or have higher val ue.

The offence in this case was detected on the ni ght of August
13, 1961 and investigation went on till the morning of the
14t h. Thereafter the custons authorities served  notices
upon various suspects and recorded their statements in
answer to these notices. The statenents of Kashinath (Ex. A)
and Bengali (Ex. Z-27) were recorded on the  15th, the
fornmer by Kam k (P.W 24) and the latter by Rane (P.W  26).
These statements were recorded sinmultaneously or al nost
si mul taneously. The statenent of Noor Mhamrad (Ex. Z-17)
was recorded by Randive (P.W 22) on August 19. As' ‘there
was no gap of tine between the statenents. of Kashinath —and

Bengali and the incident was only a few hours old, it is
i npossible that the officers could have tutored them to
make statenments which agree in so many details. Both the

statements receive corroboration at numerous points in the
story from other than acconplice evidence. For exanple the
statenments of Kashinath regarding the boats enployed, the
nanes of the owners and pilots, the manner the trips were
nmade, the nanes of persons who took part and what they did,
the description of the residences of the Mislim co-accused,
the furniture and furnishings in the, roomwhere gold used
to be secreted, the description of the cars enployed, and
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the identity of the several participants other than Haroon
are anply borne out by evidence which is not acconmplice in

character. A bare reading of the statement of Kashinath
nmade

(1) I.L.R 38 Cal.559,588.

650

before the Court and corroborated by his earlier statenent
to the Custons authorities (except in two particulars
al ready consi dered) |eaves one convinced that he is speaking

the truth. W are not seeking corroboration of t he
acconplice from his own statements because that does not
advance accomplice evidence any further. W are only
looking into the previous statenment to see if it discloses
any variation which would put us on further inquiry. The
real check cones when one conpares these two statements with
that made by Bengali. A renarkabl e degree of agreenent is
found there also. In fact they are so consistent that M.

Nur uddin ~ Ahrmad ~sought to make a point and said that they
nmust be the result of collusion.  Apart fromthe fact that
there was no tinme to collude, there are extra details in the
di fferent statenents whi ch al so recei ve i ndependent
corroboration. Further, although Noor Mohamrad' s st atenent
was not used by the High Court and we have reluctantly left
it out of consideration also, nothing was shown to us to
destroy the conclusion about the truth of acconplice
evi dence. If it was, we would have considered seriously
Whet her we should not take it into consideration. Furt her
Haroon hinself was also served with a notice |ike others.
He was unwilling to make a statenment till he had seen what
the others had said. This may well be regarded as peculiar
conduct in a man who now clains that he was not . concerned
wi th the smuggling.

The Hi gh Court has very searchingly exam ned the evidence of
Kashinath and applied to it the checks which nmust always be
applied to acconplice evidence before it is accepted. There
is corroboration to the evidence of ‘Kashinath in respect of

Haroon fromthe confession of Bengali given independently
and in circunstances which exclude any collusion or
mal practi ce. Regard being had to the provisions of s. 133

of the Evidence Act, we do not think that we should
interfere in this appeal by special leave, particularly _as
we hold the same opinion about the veracity of Kashi nath.
The appeal, therefore, fails and is dismssed. Appellant to
surrender to his bail

V.P. S Appea
di sm ssed
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