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ACT:

%

Nat ural Justi ce-Bi as- Reasonabl e apprehensi on of bias- Menber
of enquiry conmittee deposing in support of a <charge on
behal f of adm nistration-Held, it is a flagrant violation of
principles of natural justice-Neno Debet esse judex in
propria cause-Punjab  Aided Schools (Security of Service)
Act, 1969, S. 3,

HEADNOTE
The appellant, appointed Principal of Dr. Hari Ram (Co-
educat i on) H gher Secondary.  School, was placed under

suspensi on and a charge-sheet containing 12 charges issued
to him Charge No. 12 accused himof use of an unaccounted
sum of Rs. 129.37, given to himby Maru Ram teacher-in-
charge of amal gamated fund

The enquiry committee constituted conprised 3 nenbers, of
which the said Maru Ram was a menber. Maru Ram deposed as a
witness for the administration in support of charge no. 12:
The appellant’s objection to the inclusion of Maru Ram  on
the enquiry committee was overrul ed, and he was found guilty
of some of the charges including the said charge and the
Managi ng Committee proposed to disnmiss himfrom service.

The appellant’s application for inspection of docunents to
enable him to nmake his representation before the Deputy
Conmi ssioner-the confirming authority under S.3(2) of the
Punjab Aided Schools (Security of Service) Act, 1969-was
rejected by the Managing Cormittee, the Deputy Commi ssioner
and the Comm ssi oner.

The appellant then filed a wit petition in the H gh Court
for quashing the enquiry report and the orders passed by the
Managi ng Conmittee, the Deputy Comi ssioner and t he
Conmi ssi oner .

The Managing Conmittee, opposing the petition, contended
that the enquiry comrittee was not partial or inimca

towards the appellant. 1t was

864

contended that maru Ramwas the only teacher nenmber of the
Managing Comittee other than the appellant hi nsel f -,
therefore only Maru Ramcould be taken in the enquiry
conmittee as a representative of the teachers’ wunion. It
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was further contended that though the application for
i nspection had been nmade after his disnmissal, he had not
been refused perm ssion for inspection; he had been asked to
i ndi cate the rul es under which he could see the file.

A Single Judge of the Punjab and Haryana Hi gh Court all owed
the petition on the ground that the departnental proceeding
was vVvitiated by the flagrant violation of natural justice.
Since one of the nmenbers of the Managing Conmittee acted
both as a Judge and as a witness to prove one of the charges
against the appellant despite the objections nmade by the
appel l ant against the inclusion of such nmenber in the
conmittee, the entire enquiry proceeding was vitiated. He
held that the bias continued and percolated to the entire
proceedi ng and should not be restricted to charge no..12.
Since the enquiry report was required to be considered by
the Deputy Comm ssioner for the purpose of affirmng the
proposed order of dismssal, the fact of bias and prejudice
was required to be considered and the appellant was not
debarred ‘fromraising such vital plea of bias in the wit

pr oceedi ng. The  decision arrived.at on the basis of an
illegal and biased enquiry coul d not be sustained.

On appeal, the Division Bench reserved the order of the
Singl e Judge. It held that the plea of bias was vague
that the appellant had waived it by not raising it
specifically before the Deput y Conmi ssi oner and

Conmi ssioner, and that as the Deputy Commi ssioner was not
i nfluenced by charge no. 12 only but was inpressed with sone
other charge, no interference with the inpugned order was
called for.

Al'l owi ng the appeal, this Court,

HELD: 1. In Administrative Law, Rules of natural justice are
foundational and fundanental concepts-and the law is now
wel |l settled that the principles of natural justice are part
of the legal and judicial procedures. (871 E)

Franklin v. Mnister of Town and Country Planning [1947] 1
ALL ER 289; Kishan Chand Arora v. Conm ssioner of  Police,

Calcutta [1961] 3 SCR 135; Breen v. Amal gamated Engi neering
Union [1971] Al ER 1148; Maneka Gandhi v. Union ~of /India
[1978] 2 SCR 621; State of Orissa v. Bina-pani Dei [1987]

2 SCR 625 and A K. Kraipak v. Union of India & Os.[1970] 1
SCR 457,

865

referred to.

2.Since the rules of natural justice are not enbodied rules,

it is not possible and practicable to precisely define the
paraneters of natural justice. (872-H)

Russel v.Duke of Norfolk [1949] ALL ER109; Union of India v.

P.K. Roy [1968] 2 SCR 186; A K Kraipak v. Union of India
[1970] 1 SCR 457 and Prof. Wade. Administrative Law,  edn
1988 p. 503 referred to.

3.ne of the cardinal principles of natural justice is: Nenp
debet esse judex in propria causa: No man shall be a | judge
in his own cause. The deciding authority nmust be inpartia

and wi thout bias. (874-Q

Secretary tit Governnent Transport Departnent v. Minuswany
[1988] Suppl . SCC 651 and State of U P. v. Mohd. Nooh
[1958] SCR 595, referred to. (874-C

For appreciating a case of personal bias, the test is
whet her there was a real likelihood of a bias even though
such bias has not in fact taken pl ace.

De Smith, Judicial Review of Administrative Action [1980] p.

269 R Sunderlal Justices [1924] 1 KB 357 at 373; R .

Sussex Justices [1924] 1 KB 256 at 259; Hal sbury’s Laws of
Engl and (4th Edn.) Vol.2, para 551 and Manak Lal v. Dr. Prem
Chand [ 1957] SCR 575, referred to.
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It isinthis sense that it is often said that justice nust
not only be done but nust al so appear to be done. (875-E)
4.1n the facts of this case, there was not only a reasonable
apprehension of bias (if one of the nmenbers of the enquiry
conmittee, but such apprehension becane real when Maru Ram
appeared as a witness against the appellant, and. thereafter
proceeded with the enquiry proceeding as a nenber of the
enquiry conmttee to wuphold the correctness of his
deposition as a Judge. (875-F)

5. The Division Bench dismissed the wit petition inproperly
on a technical ground that the plea of bias could not be
raised in a wit proceeding especially when it was not
specifically taken before the Deputy Conm ssioner and the
Conmi ssioner; nore so when this defence could be wai ved by
the person suffering the prejudice. (876-E)

866

CGenerally a point not~ raised before the tribunal or
adm nistrative —authorities may not be allowed to be raised
for the first tine in wit proceedings. Wichis equitable
and di scretionary and interference is not a natter of course
particul arly when the plea sought to be raised for the first
time in a wit proceedings requires investigation of facts.
(876-A)

A M Alison v. State of Assam, AlIR 1957 SC 227, referred
to.

But if the plea goes to the root of the question and is
based on admitted and uncontroverted facts - and does not
require any further investigation into a question of fact,
it is only desirable that a litigant should not he shut out
fromraising such plea. (pp. 19-20) (876-C)

A.S. Arunachalam Pillai v. Ms. Southern Roadways Ltd. AR
1960 SC 1191 and The Cantonnent Board v. Pyarelal 1965 3 SCR
341, referred to

6. The bias of Shri Maru Ram one of the nmenbers of the
enquiry commttee had percolated throughout the enquiry
proceeding thereby vitiating the  principles of natura
justice and the findings nade by the enquiry commttee was
the product of a biased and prejudiced mind. The illegality
conmitted in conducting the departnental proceedings has
left an indelible stamp of infirmty on the decision of the
Managi ng Committee since affirnmed by the Deputy Conmi ssi oner
and the Conmi ssioner. (876-Q

State of U P. v. Mbdhd. Nooh. [1958] SCR 595, relied on.

JUDGVENT:

ClVIL., APPELATE JURISDICTION: Cvil Appeal 'No. 2860 of
1993.

From t he Judgnent and Order dt. 31.10.1990 of the Punjab and
Haryana High Court in L.PA No. 1427 of 1982.

K. Lahiri and J.D. Jain for the Appellant.

D.V. Sehgal and K. K. Mdhan for the Respondents.

The Judgrment of the Court was delivered by

G N. RAY, J. Special leave granted. Heard |earned counsels
for the parti es.

867

On the application for special |eave to appeal notice was
issued by this Court on the respondents indicating therein
that the said application for special |eave to appeal wll
be disposed of finally at the notice stage itself on the
short question as to why the disciplinary proceedings and
the order passed therein should not be set aside and a fresh
enquiry should be ordered on the ground that one of the
participants of the enquiry commttee was biased. Such
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noti ce was served on the respondents and the respondent Nos.
1 and 4 have entered appearance through a' |earned counse
and also filed counter affidavit to the special |eave
petition.
The appellant was appointed as Principal of Dr. Hari Ram
(Co- education) Higher Secondary School, Datarpur in Tehsi
of Dasuya in the District of Hoshiarpur. He was placed
under suspension by the Managing Committee of the said
School and charge sheet containing 12 charges was issued to
the appellant. Charge No. 12 was to the follow ng effect:
"the follow ng anbunts are reported to have
been used by you and are unaccounted for:--
A sum of Rs.. 129.37 on account of amal gamated
fund for the' nmonth of Decenber, 1969 given to
you by ~Shri  Maru Ram teacher’ i nchar ge
amal gamat ed fund. "
The school authorities  appointed an enquiry comm ttee
consi sting of three nmenbers of which the said Shri Maru Ram
was one of the menbers. It is an admitted position that the
said Shri ~Maru - Ram appeared as a witness in support of
charge No. 12 on behalf of adnministration in the said
enquiry proceedings. The appellant raised an objection for
inclusion of the said Shri Maru Ram in the enquiry,
conmittee but the said objection of the appellant was
overrul ed by the Enquiry’ Conmittee inter alia on the ground
t hat
"simlarly your objection to the appointnent
of Shri Maru Ramin the enquiry comrittee is
ill-conceived, unf ounded, unjustified and
invalid because, Shri Maru Ramis as good a
menber of the Managing Conmittee as  any one
el se and as such as menber is entitled to act
on any sub committee forned by the Managing
Conmittee and even perhaps nore in this case
because to give you a fair trial, it was
necessary to have a teachers’ uni on’s
representative on the Enquiry Committee. Shr
Maru Ram represented the Union of the staff of
the school and is thus your own representative
as such."
868
There is no dispute to the fact that the said Shri Maru - Ram
hi rsel f deposed in the enquiry proceeding in support of
Charge No. 12 against the appellant and he al so parti ci pated
as one of the nenbers of the Enquiry Conmttee. Tile
Enquiry Conmittee found the appellant guilty on some of the
charges including the said charge No. 12. The Managi ng
Conmittee proposed to dismss the appellant from service.
It is not disputed that the disciplinary proceeding against
the petitioner is to be carried out in accordance with the
provi sions of the Punjab Aided (Schools Security of Service)
Act, 1969. Sub-Section (2) of Section 3 of the said Act is
set out hereunder: -
"No order of dismssal or renpval or reduction

in rank of an enployee shall take effect
unless it has been confirnmed by the Deputy
Conmi ssi oner who may refuse to do so, if in

hi s opi nion the provisions of Sub section (1)

have not been conmplied with."
In view of such provision in the aforesaid Act, the report
of the Managing Committee and the proposal for dismssal of
the appellant from service were sent for confirmation by the
Deputy Conmi ssioner. The appellant being informed of the
decision of the Mnaging Conmittee to dismiss him from
service subj ect to the confirmation by t he Deput y
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Conmi ssi oner, Hoshi arpur, nade an application to the
President of the Managing Committee for the inspection of
the stipend register and the office file of the case of
December 29, 1970’ so that he could make a pr oper
representation to the Deputy Commi ssioner of Hoshiarpur
The Managi ng Committee. however, did not give inspection to
the appellant of the said records but the origi na
application mnade by the appellant to the President of the
Managi ng Conmittee was not entertained but then and there
returned wth the remarks "under what rules do you wish to
see the file please.

Sd/- R D. Sharma

29.12. 1970."

The appellant there after subnitted his representation to
the Deputy Comm ssioner against the proposed order of
di smissal of the appellant and it was urged by the appell ant
that the Managi ng Conmittee acted in a prejudicial manner
and had ‘been trying to urge his dismssal on unfounded
grounds. By order dated March 18,1971, the Deput y
Conmi ssioner rejected the representation of the appellant.
The appellant thereafter preferred an appeal against the
order of con on by the Deputy Comni ssioner under Sub-section
(5) of Section 3 of the said Act to the Conmi ssioner
Jul I undur Division but such appeal was also dism ssed by the
Conmi ssi oner on Decenber 3, 1973. The appellant thereafter
noved a Wit

869
Petition in the H gh Court of Punjab and Haryana being G vi
Wit Petition No. Il 21 of 1974 inter alia praying for

gushing the enquiry report and the orders passed by the
Managi ng Conmittee, Deputy Comm ssioner, Hoshiarpur and the
Conmi ssi oner, Jullundur Division. The  Mnaging Committee
contested the said Wit Petition by entering appearance
though Paras Ram Local Mnager-cumVi ce President ' of the
Managi ng Committee and the counter affidavit was also filed
to the Wit Petition. The Managing Conmittee disputed the
contention of the appellant that the enquiry comittee was
bi ased, partial and inimcal towards the appellant ‘and Shr

Maru Ram a nmenber of the staff with whomthe appellant was
not on good terns and who was the root cause of the “trouble
became the nenber of the enquiry committee and after his
inclusion the enquiry was sunmed up in a slip-shed manner

In the counter affidavit it was contended on behalf of the
Managi ng Committee that in the Managi ng Conmittee menbers of
the staff are required to be taken. Two nenbers from
teaching staff were taken on the Managi ng Committee and the
appel l ant-Principal was one of the menbers and the other
menber was the said Shri Maru Ram As the appel [ ant hinsel f
was the accused, the only menber who could be taken in the
enquiry commttee was the other representative of the
teachers wunion, Shri Maru Ram It was further stated that
the appellant had raised objection before the Conmittee
against his inclusion in the enquiry commttee but  such
objection was not entertained, and it was stated that the
enquiry commttee was neither partial nor inimcal towards
the appellant and the enquiry comrttee was conprised of
three menbers including the President Shri B.B. Kashyap and
the said Shri Maru Ram teachers representative in the
Managing Comiittee. In the counter affidavit, it was
further stated that the appellant had applied for inspection
of the stipend register but such demand of inspection was
nmade after the appellant was di sm ssed. Even then, the
i nspection was not denied and the appellant had been asked
to indicate under what rules he could see the file. At this
stage, it may be indicated that when the appellant had asked
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for inspection, there was no question of the appellant being
di sm ssed because under the said Act the proposed order of

di sm ssal cannot take effect wuntil such proposal is
confirmed by the Deputy Commi ssioner. The appellant asked
f or i nspection of the register to make ef fective
representation before the Deputy Comm ssioner. But such

i nspection was not given and the application itself was
returned then and there apparently on the ground of absence
of any specific rule for such inspection

A Single Bench of the Punjab and Haryana H gh Court all owed
the Wit Petition on the ground that the departmenta
proceeding was vitiated for the flagrant violation of the
principle of natural justice. The |earned Judge indicated
that Charge No. 12 was sought to be proved by Shri Maru Ram
himsel f who appeared as a witness before the enquiry
conmittee although he was one of the

870

menbers of the enquiry comittee. Since one of the menbers
of the WManaging Conmittee acted both as a Judge and as a
witness. to prove one of the charges against the appellant
despite the objections nade by the appellant against the
inclusion of such menber in the Conmmittee, the entire
enquiry proceeding was vitiated. The |earned Judge further
held that the contention of the respondents that the bias of
Shri  Maru Ram even if any, should be restricted only to
charge No. 12 and as 'such the order of dismissal also on the
basi s of other charges should not be set aside, could not be
accepted. The |earned Judge was of the view that since Shr
Maru Ram conducted the enquiry with bias, the said bias
continued and percolated to theentire proceeding and such
bias therefore should not be restricted to charge No. 12
only. The learned Judge al so rejected-the contention of the
respondents that as the appellant did not raise the plea of
bias on the part of Shri Maru Ram before the Deputy
Comm ssi oner or the Conm ssioner specifically, the appellant
should not be allowed to raise the question of bias. The
| earned Judge held inter alia that it was evident from the
enquiry proceeding and the report of the enquiry ‘committee
that the said Shri Maru Ramwas  menber of the enquiry
commttee and had al so deposed as a witness in the ~enquiry
proceedi ng. Since such report was required to be consi dered
by the Deputy Comm ssioner for the purpose of affirmng, the
proposed order of dismssal, the said fact of bias and
prejudice was required to be considered and the appellant
was not debarred fromraising such vital plea of ‘bias in the
Wit proceeding. The |earned Judge was of the viewthat in
the facts and circunstances of the case, the decision of the
Managing Comrittee and the orders passed by (the Deputy

Conmi ssi oner and the Conmm ssioner on the basis of an illega
and biased enquiry against the petitioner could not he
sust ai ned. The | earned Judge therefore, allowed “the said

petition, set aside the proposed order of dismissal and the
order of confirmation passed by the Deputy Commi ssioner and
the appel |l ate order passed by the Comm ssioner and directed
the Deputy Conm ssioner to decide the reference nmade by the
Managi ng Committee for confirmati on of the proposed order of
di smi ssal passed by the Deputy Conmissioner in the |ight of
the observations nade in the judgnent.

The Managi ng Committee being aggrieved by the said decision
of the learned Single Judge of the Punjab and Haryana Hi gh
Court preferred an appeal before a Division Bench of punjab
and Haryana H gh Court being L.P.A No. 1427 of 1992. The
Di vi sion Bench, however, held that it had not been brought
on record as to what objection was taken and in what form
against Shri Maru Ramwho was a nenber of the enquiry
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comm ttee. The Division Bench, however, noted the order
passed by the Managi ng Cormittee rejecting the objection of
inclusion of Shri Maru Ramin the Managing Conmittee by
quoting the order passed by the enquiry conmittee. The
Di vision Bench was of the view that the plea of bias could
be waived and if the appellant felt that the enquiry
proceedi ng was vitiated by the

871

reason of bias because of inclusion of Shri Maru Ram he
could have raised specific plea of bias before the Deputy
Conmi ssi oner and Commi ssioner. Since such specific plea was
not raised before-the Deputy Conm ssioner and Comni ssioner
the appel |l ant should not be allowed to raise such contention
in the Wit Petition. The Division Bench also held that the
plea of bias of Shri-Maru Ramas indicated in the Wit
Petition was also very vague.. The Division Bench further
held that the Deputy Conm ssioner gave opportunity to the
appel l ant 'to meet certain charges and he was not influenced
by Charge No. 12 only in respect of which the said Shri Maru
Ram appeared as witness. As- it appeared fromthe order that
t he Deputy Conm ssioner was inpressed with sone other char-
ges for which the order of dism ssal could be confirnmed, no
interference was call ed for against the inpugned order. The
Di vi sion Bench, therefore, allowed the appeal and dism ssed
the Wit Petition.

As aforesaid, the appeal is directed against the said
i mpugned judgnent of ,he Division Bench in L.P.A No. 1427
of 1982 disnmissing. the Wit Petition. In ‘terms of the
notice issued on the special |eave application the short
guestion as to why the enquiry and the order passed therein
should not be set aside and a fresh enquiry should not be
ordered on the ground that one of the participants " of the
Conmittee was biased, is required to be considered.in this
appeal

In Adm nistrative Law, Rules~ of —natural justice are
foundational and fundanmental concepts and lawis now well
settled that the principles of natural justice are part of
the legal and judicial procedures.  On the question whether
the principles ofnatural justice are also applicable to the
admi ni strative bodies, fornmerly, the law courts in En-land
and India had taken a different view It was held .in
Franklin v. Mnister of Town and Country Planning [1947] 2
Al ER 289 that the duty inposed on the mnister was nerely

adn- Ani strative and not being judical or quasijudicial, the
principle of natural justice as applicable to the judicia
or quasi judicial authorities was not applicable and the

only question which was required to be considered was
whet her the Mnister had conplied with the direction or not.
Such view was al so taken by the Indian courts and reference
nmay be nmade to the decision of this Court in Kishan /Chand
Arora v. Conmi ssioner of police, Calcutta [1961] 3°SCR 135.
It was held that the conpul sion of hearing before passing
the order inplied in the maxi maudi alteram pertem applied
only to judicial or quasi-judicial proceedings.Later on, the
law courts in England and also in India including this Court
have specifically held that the principle of natural justice
is applicable also in adm nistrative proceedings. In Breen
v. Amal ganal ed Engineering Union [1971] 1 Al ER 1148 Lord
Denni ng enphasi sed that Statutory body is required to act
fairly in function whether admnistrative or judicial or
quasi judical Lord
872
norris observed (as noted by this Court in Maneka Gandhi’s
decision [1978] 2 SCR 625 that.

"W can think, take pride in what has been
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done in recent periods and particularly in the
field of adnministrative |aw by invoking and by
applying these principles which we broadly
classify wunder the designation of natura
justice. Many testing problems as to their
application yet remain to be solved. But |
affirmthat the area of administrative action
is but one area in which the principles are to
be depl oyed. "
It may be indicated herein that the aforesaid observation
was quoted with approval by this Court in the decision in
Maneka Gandhi v. Union of India [1978] 2 SCR 62 1. In State
of Oissa v. BinapaniDei [1967] 2 SCR 625, this Court also
accepted the application of the principle of natural justice
in the order which is adnministrative in character. It was
observed by Shah, J.
"It “is true that-the order is admnistrative
i n"character, but even an adm nistrative order

whi ch~ involves civil consequences... nust be
nade consistently with the rules of natura
justice."

Simlar view was also takenin A K Kraipak v. Union of

India & Ors. [1970] 1 SCR 457 and the observation of Justice

Hedge may be referred to
"Till very recently it was the opinion of the
courts that unless the authority concerned was
required by the | aw under which it functioned
to act judicially. there was no roomfor the
application oftherules of natural justice.
The validity of ~that limtation is now
guest i oned. I f~ the purpose ofthe ‘rules of
natural justice is to prevent m scarriage of
justice, one fails to see why those rules
shoul d be nmade i napplicable to admnistrative
enquiries.”

There are nunber of decisions where application of principle

of natural justice in the decision nmaking process ' of the

adm ni strative body having civil consequence has been upheld

by this Court but it is not necessary to refer to all' such

deci si ons. Prof Wade in his Administrative Law, (1988) at

page 503, has very aptly observed that the principles  of

natural justice are applicable to al nost the whole range of

adm ni strative powers.

Since the rules of natural justice were not enodied rules it

is not possible and

873

practicable to precisely define the paraneter of natura

justice. In Russel v. Duke of Norfold 19491 1 Al ER 109

Tucker, L.J. observed:
"There are, in nmy view no words which are of
uni versal application to every kind of inquiry
and the every kind of domestic tribunal. The
requi renents of natural justice must depend on
the circunmstances of the case, the nature  of
the inquiry, the rules wunder which t he
tribunal is acting, the subject-natter that is
being dealt with, and so forth."

It has been observed by this Court in Union of India v.

P. K. Roy. [1968] 2 SCR 186 that
"The extent and application of the doctrine of
natural justice cannot be inprisoned wthin
the strait-jacket of arigid formula. The
application of the doctrine depends upon the
nature of the jurisdiction conferred on the
adm ni strative authority, upon the character
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of the rights of the persons affected, the
schene and policy of the statute and other
rel evant ci rcunst ances di scl osed in t he
particul ar case."
Simlar view was also expressed in A K Kraidak’s case
(ibid). This Court observed:
"What particular rule of natural justice
shoul d apply to a given case nust depend to a
great extent on the facts and circunstances of
that case, the franework of the |aw under
which the enquiry is held and the constitution
of the Tribunal or body of persons appointed
for that ‘purpose. Wenever a conplaint is
nade before a court that some principle of
natural justice had been contravened, the
court has to-deci de whether the observance of
that rul e was necessary for a just decision on
the facts of that case.”
Pr of . Wade in his Admnistrative Law has succinctly
sunmari sed the principle of natural justice to the follow ng
effect:
"It is not possible to lay down rigid rules as
to whenthe principles of natural justice are
to apply: not as to their scope and extent.
Everyt hi ng depends on the subject matter, the
application for principles of natural justice,
resting as it does upon- statutory
874
i mplication, nust always be in conformty with
the scheme of the Act and with the subject-

matter of the case. 1In the application of the
concept of fair play there nmust be rea
flexibility. There nust al so have been sone
real prejudice to the conplainant: there is no
such thing as a merely technical infringement
of natural justice. The requirenents of
natural justice depend on the facts ‘and the

circunstances of the case, the nature of the
enquiry, the rules under which the tribunal is
acting, the subject-matter to be dealt with,
and so forth."
One of the cardinal principles of natural justice is : ~Nenp
debet esse judex in propria causa (No man shall be a judge in
his own cause). The deciding authority nust be -inpartia
and wthout bias, It has been held by this Court in
Secretary to Governnent Transport Departnment v. Minuswany
[ 1988] Suppl SCC 651 that a predisposition to decide for or
against one party without proper regard to the true nerits
of the dispute is bias. Personal bias is one of the three
maj or |inbs of bias nanely pecuniary bias, personal bias and
official bias. A classic case of personal bias was reveal ed
in the decision of this Court in state of U P. v. | Mhd.
Nooh [1988] SCR 595. In the said case, a departnenta
enquiry was hel d agai nst an enpl oyee. One of the w tnesses
agai nst the enployee turned hostile. The officer holding
the enquiry then left the enquiry, gave evidence agai nst the
enpl oyee and there after resuned to conplete the enquiry and
passed the order of dismissal.This Court quashed the order
of dismi ssal by holding inter alia that the rules of natura
justice were grievously violated.
In the instant case, Charge No. 12 states that a particular
sum on account of anmal gamated fund for the nonth of Decenber
was given to the appellant by Shri Maru Ram who was teacher
i ncharge of the amal gamated fund. In the enquiry comittee
conprising of the three menbers, the said Shri Maru Ram was
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taken as one of the menbers and he hinself deposed to
establish the said Charge No. 12 and thereafter again joined
the enquiry conmittee and submitted a report holding the
appel lant guilty of sonme of the charges including the said
Charge No. 12. Shri Maru Ramwas interested in establishing
the said charge. Fromthe charge itself, it 1is apparent
t hat he had a predisposition to decide against the
appel | ant . It is really unfortunate that although the
appel l ant rai sed an objection before the enquiry comittee
by clearly indicating that the said Shri Miru Ram was
inimcal towards himand he should not be a menber in the
enquiry commttee, such objection was rejected on a very
flinsy ground, nanmely, that since the said Shri Maru Ram was
one of the nmenbers of the Managing Conmmittee and was the
representative of the teachers in the Managing Committee it
was necessary to include himin the enquiry
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conmittee. It is quite apparent that the enquiry commttee
could 'have been constituted with other nmenbers of the
Managi ng Committee and the rules of the enquiry are not such
that Shri. Maru Ram being teacher’'s representative was
required to be included in the said enquiry conmittee so
that the doctrine of necessity maybe attracted. |f a person
has a pecuniary interest, such interest, ever it very small
di squalifies such/ person. For appreciating a case of
personal bias or bias to the subject natter the test is
whet her there was a real likelihood of a bias even though
such bias has not in fact taken place. De Smith in his
Judi ci al Review of Admi nistrative Action, (1980) at pace 262

has observed that real likelihood of bias neans at | east
subst anti al possi bility of  bias. In R v. Sunder | and
Justices [1924] 1 KB 357 (373) it has been held ‘that the
Court wll have to judge the matter-as a reasonable man

would judge of any matter in the conduct of his own
busi ness. In R versus Sussex Justices [1924] 1 KB 256 (259)
it has been indicated that answer to the question A whether
there was a real likelihood of bilas depends not upon what
actually was done but upon what m ght appear to be 'done. In
Hal sbury Laws of Engl and, (4th Edn.) Vol.2, para 551, it has
been indicated that the test of bias is whether a reasonable
intelligent man, fully apprised of all_ the circunstances,

would feel a serious apprehension of bias. The same
principle has al so been accepted by this Court in Manak La

v. Dr. Prem Chand [1957] SCR 575. This Court has laid down
that the test is not whether in fact, a bias has affected
the judgment; the test always is and must. be whether a
litigant could reasonably apprehend that a bias attributable
to a nmenber of the tribunal m ght have operated against. him
in the final decision of the tribunal. It is in this  sense
that it is often said that justice nmust not only be done but
nmust al so appear to be done.

In the facts of the case, there was not only a reasonable
apprehension in the mnd of the appellant about the bias of
one of the menbers of the enquiry commttee, namely, the
said Shri Maru Ram but such apprehension becane real when
the said Shri Maru Ram appeared as a witness against the
appel l ant to prove the said charge and thereafter proceeded
with the enquiry proceeding as a menber of the enquiry
conmittee to uphold the correctness of his deposition as a
Judge. The | earned Single Judge considering the aforesaid
facts came to the finding that the participation of Shri

Maru Ram as a nenber of the enquiry conmittee has vitiated
the enquiry proceedi ng because of flagrant violation of the
principles of natural justice. Unfortunately, the Division
Bench set aside such judgnent of the learned Single Judge
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and dismssed the Wit Petition inproperly, to say the
| east, on a technical ground that plea of bias of Shri Maru
Ram and his acting as a Judge of his own case by being a
menber of the enquiry comittee was not specifically taken
bef ore the Deputy conmi ssioner and al so before the appellate
aut hority, namely, the Conm ssioner by the appellant and as
such the said plea should not be allowed to be raised in
wit proceeding, nore so, when the case of prejudice on
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account of bias could be waived by the person suffering such
prej udi ce. CGeneral] v, a point not raised before be
tribunal or adm nistrative authorities my not be allowed to
be raised for the first tine in the wit proceeding nore so
when the interference inthe wit jurisdiction which is
equitable and discretionary is not of course or nmust as
indicated by this Court in"AM Alison versus State of
Assam AIR 1957 SC 227 particularly when the plea sought to
be raised for the first time ina Wit proceeding requires
i nvestigation of facts. But- if the plea though not
specifically rai sed before the subordinate tribunals or the
admi ni strative and quasi-judicial bodies, is raised before
the H gh Court in the wit proceeding for the first tinme and
the plea goes to the root of the question and is based on
admtted and uncontroverted facts and does not require any
further investigation into a question of  fact, the Hgh
Court is not only justified in entertaining the plea but in
t he anxi ety to do justice which s t he par amount
consi deration of ‘the Court, it is only desirable that
[itigant should not be shut out fronraising such plea which
goes to the root of the lis involved. The “aforesaid view
has been taken by this Court in a nunber of decisions and a
reference mamy be nade to the decisionsin A.S. Arunachal am
Pillai v. Ms. Southern Roadways Ltd. and another ' [1960]
AIR SC 1191, The Cantonnent Board, Anbala v. Pyarela

[1963] 3 SCR 341. In our view, the | earned Single Judge has
very rightly held that the Deputy Conmm ssioner was under an
obligation to consider the correctness and propriety ofthe
deci sion of the Managi ng Conmittee based on the report of
the enquiry conmittee which since made available to him

showed on the face of it that Shri Ranu Ram was i ncluded and
retained in the enquiry commttee despite objection of the
appellant and the said Shri Maru Ram becane a w tness
agai nst the appellant to prove one of the charges. It is
really wunfortunate that the Division Bench set aside the
decision of the |earned Single Bench by taking recourse to
technicalities that the plea of bias on account of inclusion
of Shri Maru Ramin the enquiry committee and his giving
evi dence on behalf of the department had not been
specifically taken by the appellant before the Deputy
Comm ssioner and the Commi ssioner. The Division Bench has
al so proceeded on the footing that as even apart from Charge
No. 12, the Deputy Conmi ssioner has also considered the
ot her charges on consideration of which along wth ' Charge
No. 12, the proposed order ofdismssal was made, no
prejudi ce has been caused to the appellant. Such view, to
say the least, cannot be accepted in the facts and
circunst ances of the case. The learned Single Judge, in our
view, has rightly held that the bias of Shri Maru Ram one
of the nenbers of the enquiry comttee had percolated
throughout the enquiry proceeding thereby vitiating the
principles of natural justice and the findings made by the
enquiry comrmittee was the product of a biased and prejudiced
m nd. The illegality committed in conducti ng t he
departrmental proceedings has left an indelible stanp of
infirmty on the decision of the Managing Committee since
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affirmed by the Deputy Commissioner and the Conmi ssioner
The observatiory of S.R Das, C J.
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in Mhd nooh’s case (ibid) may be referred to in this
connecti on:
"Where the error, irregularity or illegality
touching jurisdiction or procedure commtted
by an inferior court or tribunal of first
instance is so patent and |oudly obstrusive
that it leaves on its decision an indelible
stanp of infirmty or vice which cannot be
obliterated or cured on appeal or revision
If an inferior court or tribunal of first
instance acts wholly without jurisdiction or
patently in excess of jurisdiction or
mani festly conducts the proceedi ngs before it
in a manner which.is contrary to the rules of
natural ~justice 'and all accepted rules of
procedure and which offends the superi or
court’s sense of fair play, the superior court
may, we think, quite properly exercise its
power to issue the prerogative wit of
certiorari to correct the error of the court
or tribunal of first instance, even iif an
appeal to another inferior court or tribuna
was available and recourse was not had to it
or if recourse was had to it, it confirned
what « ex-facie was a nullity for reasons
af orenenti oned. "
We have, therefore, no hesitation in allow ng the appeal by
setting aside the inpugned judgnent of the Division Bench of
Punj ab and Haryana H gh Court and the order of dismnissal of
the appel |l ant passed by the Managi ng Conmmi ttee of the Schoo
confirmed by the Deputy Comm ssioner and affirned in appea
by the Comm ssioner. Thi s deci si on, however, wll not
precl ude the Managi ng Committee. however, from proceeding a
fresh wth the departnmental proceedings fromthe stage of
i ssuance of charge sheet. It is, however, nade clear that
if a fresh enquiry proceeding is initiated it should be
ensured that the enquiry conmittee i's not conposed with any
of the menbers of the previous enquiry conmttee and such
proceeding should be conpleted within a period of four

nonths fromtoday. In the special facts of the case and in
view of the financial difficulties pleaded by the respondent
we do not think that it will be proper- to -conpel the

managenent to pay full back wages. The school authorities
and other concerned authorities are directed to pay one
fourth of the salary to the appellant from the date of
dismssal till today and thereafter go on paying the salary
with such increnments which the appellant would have been
entitled to in the absence of initiation of the departnenta

pr oceedi ng. Considering the facts of the case, we @ allow
this appeal with costs against the appearing respondents.
UR Appeal al |l owed
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