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ACT:

Def ence Research and Devel opment Organisation and
Governnment of India OM dated November 23, 1979, Rule 16-
"Seniority after pernmanent secondnent"-R & D Cadre-|ntake of
service officers-Seniority after ' permanent secondnent’ -
Based upon seniority of substantive rank held by the officer
in the grade of major or equival ent rank-Such principle for
det ermi nati on whet her valid.

"Secondnent" of an officer-Wether constitutes a
transfer.

Constitution of India 1950, Art, 309 proviso-Statutory
rule covering seniority-Rule to (take effect fromdate of
promul gati on-\Whet her el enment of retroactivity involved in
operation of rule.

Admi ni strative Law Principle of nat ur al justice-
Applicability of-1n promul gation of statutory rul e governing
seniority.

HEADNOTE

The Defence Research and Devel opnment Organisation (R &
D) was set up under the Mnistry of Defence for carrying out
scientific and technological research and devel opnent work
on projects of vital inmportance to the defence forces. Its
personnel consist of large nunber of civilian scientists as
well as a smaller nunber of service officers drawn fromthe
three wings of the Armed Forces who have operationa
experi ence of weapon systens.

The policy followed in regard to the intake of service
officers was that they were initially taken on a tenure
basis and subsequently absorbed in the organisation on a
per manent basis in the event of being found suitable and

willing. Since the Oficers fromthe three services cane to
the R & D cadre with different |lengths of service and at
different |evels, it becane i nperative to evolve a

reasonabl e principle for the determ nation of their inter-se
seniority after their secondment to the organisation

In Novermber 1979 in supersession of all previous Rul es
and Orders on the subject, rules were made under the proviso
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to Art. 309 laying down the procedure for the intake of
service officers in the R & D organisation and the terns and
condi tions of service of those permanently retained therein
Rule 16 dealt with "Seniority after permanent secondnent”
and provided that "seniority of all service Oficers
permanently seconded to DRDO will continue to be based upon
their seniority of substantive rank of Major/Sgn. Ldr./Lt.
Cdr.......... and the

454
seniority of officers with substantive ranks higher than
Maj or/ Sqn.  Ldr./Lt. Cdr. will after their per manent

secondnent al so reckon vis-a-vis other officers inthe R& D
Cadre, for future pronotion/confirmtion, fromthe date of
their substantive rank of ~Major/Sgn. Ldr./Lt. Cdr.........

The appel | ant who was commi ssioned in the Air Force was
seconded to the service: In his wit petition he contended
that the principle for determ nation of seniority |aid down
in Rule 16 was arbitrary and violative of Articles 14 and 16
of the Constitution, and as he had been pernanently seconded
tothe R & D Oganisation in 1971 long prior to the
proclamati on of the rule his rights regarding seniority and
promotion could not be affected by the provisions of this
rule. By taking the date of substantive appointnent to the
rank of Major/ equivalent as the basis for reckoning
seniority, officers who had obtai ned substantive pronotions
to higher ranks in the parent service earlier than some of
their seniors who were only subsequently pronoted to such
hi gher ranks, suffer serious prejudice because the latter
gain over the earlier pronotees and supersede themin the
matter of seniority in the R & D Oganisation, and that
subsequent inductees in the R & D O.ganisation cannot be
| egally assigned seniority above those al ready borne on the
cadre, irrespective of the substantive rank held by them at
the tinme of their intake into the R & D

The Single Judge rejected all the contentions and
declined to grant relief. The R & D Organisation was however
directed to issue the tentative seniority list drawn up in
accordance with Rule 16. The Letters Patent Appeal filed by
the appellant was dismissed in |imne

Di sm ssing the appeal to this Court,

N

HELD: 1. Since officers from different sources are
taken into the R & D Oganisation for neeting the
di scipline-wi se requirenents arising therein fromtine to
time and they are brought into a conmmon pool on such
per manent secondment, a reasonable principle had to be
evolved for fixation of inter se seniority wwthin the R&D
cadre. The principle adopted under Rule 4 of reckoning
seniority with reference to the date of attainnment of the
rank of substantive Major/equivalent strikes a reasonable
nmean as it ensures to all the service officers in the R& D
the fixation of seniority in the integrated cadre ' giving
full credit to the Iength of service put in by themin their
respective parent services. [466 C, 466 H 467 Al

2. It is settled law that the service conditions
pertaining to seniority are liable to alteration by
subsequent changes that nmay be introduced in the rules and
except to the extent of protecting pronotions that have
al ready been earned under the previous rules, the revised
rules will operate to govern seniority and future pronotion
prospects. There is, therefore, no substance in the argunent
advanced by the appellant that it was not open to the
Gover nnent  of India to introduce a new principle of
seniority by pronmulgation of Rule 16 so as to affect his
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rights for future pronotion. [463 D E]

3. A statenment contained in the statute or statutory
rule of the factual background |eading up to the enactnent
has ordinarily to be accepted and acted upon by the court as
whol Iy correct. [463 A
455

4. Rule 16 contains a categorical declaration that in
the past also the seniority of service officers permanently
seconded to the R & D Organi sati on was bei ng reckoned on the
basis of their dates of attainnent of substantive rank of
Maj or/ Sqn. Ldr./Lt. Cdr. subject to any penalty/loss of
seniority that an officer mght suffer subsequently. It is
therefore not possible to accept the contention of the
appel l ant that prior to the comng into force of the rule be
had acquired a vested right to have his seniority in the R &
D reckoned with reference to the date of his permanent
secondnent and to have all Oficers joining the organisation
on subsequent dates ranked only below him [462 GH, 463 B-
d

5. . The structure and conposition of the O ganisation
have necessarily to undergo rapid, qualitative and
guantitative changes inthe light of the fast devel opnments
that take place in science technology and internationa
relations. The intake of° service Oficers is not on the
basis of any general ~selection fromservice cadres. As and
when the Organisation finds it necessary to obtain the
service of officers wth operational ~experience in any
particul ar weapon 'system or other scientific discipline the
parent service is requested to spare for deputation suitable
hands in the particular branchor speciality and initially
they are taken on a tenure basis. There is a selection only
in a very limted sense that the suitability of the
concerned officer is adjudged before he is taken but the
claims or nerits of others are not considered. The
secondnent of such officers to the R & D Organisation iis not
therefore, effected on the basis of a general selection
Oficers who are senior in the parent service in relation to
the person who is seconded and who nay possess greater
experi ence and superior attainment. mght not  have been
consi dered for secondnment when their juniors-in the service
were seconded to the R & D Organi sation, because the parent
service mght not have been in the position at the rel evant
point of time to spare the services of the former. [463 G H
464 A- E]

6. Wiere persons fromdifferent sources are drafted to
serve in a new service a just and wholesonme principle
commonly applied is that the pre existing |ength of service
in the parent departnment should be respected and preserved
by taking the same into account in determning their ranking
in the new service cadre. Such a provision does not involve
any discrimnation violative of Article 16 of t he
Constitution. [470 E

R S. Makashi & Os. v. .M Mnon & Os., [1982] 1
S.C.C 379, referred to.

7. The secondnent of an officer fromhis parent service
tothe R& Dis not a transfer to Central Service froma
subordi nate service or from another departnment. [469 G

8. Rule 16 being statutory in origin, its wvalidity
cannot be affected by reason of any inconsistency with the
provision of a prior executive order issued by the Centra
Government i.e. Ofice Mnorandum dated July 22,1972.
[469 H]

9. Wien a statutory rule governing seniority is issued
in respect of a service, the said rule would govern the
personnel in the service wth effect fromthe date of its
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promul gation and in so giving effect to the rule in future,
no el enment of retroactivity is involved. [470 G H]
456

10. The promulgation of a statutory rule governing
seniority is not a quasi-judicial function. It is the
exercise of a legislative power and in respect thereof the
principles of natural justice have no application at all
[472 B]

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : Civil Appeal No. 1742 of
1980.

Appeal by special leave fromthe judgnent and order
dated the 11th day of April, 1980 of the Del hi H gh Court in
L.P. A No. 53 of 1980.

W TH

Civil' Msc. Petitions Nos. 69 and 5698 of 1981

W ng Commander J. Kumar Appellant in Person

P. A Francis, Narayan Nettar and Mss A Subhashi ni
for the Respondent.

The Judgrment of the Court was delivered by

BALAKRI SHNA ERADI, J. This appeal by special |eave is
directed against the judgment of a Division Bench of the
Del hi Hgh Court dismssing in limne a Letters Patent
Appeal filed by the present appellant against the judgnent
of a learned Single Judge of that Court  whereby the
contentions raised by the appellant in Cvil Wit Petition
No. 1423 of 1979 were rejected  and the said wit petition
was di smi ssed

The appel | ant-Wng Conmander J. Kunar-was conm ssi oned
inthe Indian Air Force on Septenber 3, 1956 with antedated
seniority from Decenber 10, 1955. He was permanently
seconded to the Defence Research Devel opnent and | nspection
Organi sation (for short, the L R D& I Oganisation) of the
M nistry of Defence on COctober 14, 1971. On the bifurcation
of the LRL & | Organisation effected in July 1976 by the
separation of the Inspection Wwng, the appellant was
ret ai ned in the Def ence Research and Devel opnent
Organi sation, which will hereinafter be referred to as the R
& D Oganisation. The Director-General of Defence Research
and Devel opment, who is also the Secretary to Governnent of
I ndi a, Defence Research, is the controlling authority of the
R & D cadre. The said cadre has service officers drawn from
all the three Wngs of the Arned Forces, nanely, the Arny,
the Navy and the Air
457
Force, and in addition thereto a |arge nunber of civilian
enpl oyees are also borne on it.

In Novenber 1979, in supersession of all previous Rul es
and Orders on the subj ect, the President of | India
promul gated under the proviso to Article 309 of the
Constitution rules |aying down the procedure for the intake
of service officers inthe R & D Organisation and the terns
and conditions of service of those permanently retained
therein. Those rules were issued by the Mnistry of Defence
of the Government of India in Ofice Menorandum No.
Pers/ 18601/ RD. Sel. Bd/ 7971/ D (R&D) dated Novenber 23, 1979.
The provisions of the said Menmorandum w |l hereinafter be
referred to as the rules. Rule 16 deals with the subject of
"Seniority after permanent secondnment”. That rule is in the
foll owi ng ternmns:

"As hithertofore seniority of all service officers
permanently seconded to DRDO will continue to be based
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upon their seniority of substantive rank of Major/ Sgn

Ldr./Lt. Cdr., subject to any penalty/loss of seniority
that an officer mght suffer subsequently and the
seniority of officers with substantive ranks higher

than Maj or/ Sqgn. Ldr./Lt. Cdr. will after their
per manent secondnent, also reckon vis-a-vis other
officers in t he R&D Cadr e, for future

pronmotion/confirmation, from the dat e of their

substantive rank of Mjor/Sgn. Ldr./Lt. Cdr., subject

to any penalty/loss of seniority that an officer night
have suffered in his parent Arm Service."

The principal contention advanced by the appellant
before us is that the principle for determnation of
seniority laid down in the above rule is arbitrary and
violative of Articles” 14 and 16 of the Constitution.
Alternatively, it is contended by the appellant that since
he had been permanently seconded to the R&D Organi sation in
1971, long prior to the pronulgation of the inpugned rules,
his rights regarding seniority and pronotions cannot, in any
way, be  effected by the provisions of the new rule.
According to the appellant, he continues to be governed by
the principles that had been originally laid down in
Governnment of India (Mnistry of Defence) Menorandum dated
March 18, 1967, which were the rules in force at the tinme of
his secondnent to/the R& Organisation. It is the further
case of the appellant that the R&D being an independent
Organi sation, the seniority of the personnel absorbed
therein has to be reckoned only with reference to the dates
on which they were
458
sel ected and appointed in the said Oganisation and
subsequent entrants into the R& in any particul ar category
or rank should, therefore, be placed only below all those
who had already joined the Oganisation by virtue of
per manent secondnent. The appellant also contends 'that by
taking the date of substantive appointnent to the rank of
Maj or/ equivalent as the basis (for reckoning seniority,
of ficers who had obtained substantive pronotions 'to higher
ranks in the parent service earlier than some of  their
seniors who were only subsequently pronoted to such higher
ranks, will suffer very serious prejudice because the |atter
will gain a march over the earlier pronptees and supersede
themin the matter of seniority in the R& Organisation
El aborating this plea, it was wurged on behalf  of the
appel lant that the result of the inpugned rule would be to
bring about the anonal ous situation where a person
permanently seconded to the R&D and hol ding substantively
the rank of Lt.Col./equival ent can be superseded in
seniority in the said O ganisation by a Mjor/equivalent of
old vintage who had been overlooked for pronotion in his
parent service and may have thereupon cone over to the R&D
Organi sation. Another objection strongly put forward by the
appel l ant was against the lateral induction of officers at
| evel s higher than that of substantive Major/equivalent. It
was urged by the appellant that such subsequent inductees
into the R&D Organisation cannot be legally assigned
seniority above those already borne on the cadre,
irrespective of the substantive rank held by them at the
time of their intake into the R&D. The appell ant has rested
this contention on the premise that the intake of officers
intothe R& is by a selection based on nerit and hence
those selected earlier nust necessarily rank higher in the
seniority list of the Oganisation in relation to those who
are sel ected and appointed in the Oganisation only on |ater
dates. The appellant has wurged a further point before us
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that the seniority of officers of the Navy, Arny and Air
Force hol ding equi val ent ranks who served in t he

Organisation is governed by the principle laid down in
Regul ation No. 251 of the "Naval Ceranonials, Conditions of
Service and M scel | aneous Regul ations, 1964", and the
i mpugned rule in so far as it is contrary to the principle
laid down in the said Regulation has to be declared as
invalid and inoperative. Sone other incidental pleas and
gri evances were al so put forward by the appellant before the
H gh Court as well as before us and we shall be dealing with
themlater on at the appropriate stage.

The | earned Single Judge of the H gh Court rejected al
the aforesaid contentions advanced by the appellant and
declined to
459
grant any relief to him except to the extent of directing
the R&D Organisation to issue the tentative seniority |ist
drawn up in accordance wth the inpugned rule within three
nonths from the date of the judgnment and to record the
Annual Confidential Reports-on the appellant fromApril 1,
1976 to March 31, 1979 within the same period. The Letters
Patent Appeal filed by the  appellant against the said
judgnent having been dismissed in |limne by a Division Bench
of the H gh Court, the appellant has preferred this appea
after obtaining special leave fromthis Court.

The Defence Research and Devel opnent Organi sati on ( R&D)
has been set up ‘under the Mnistry of Defence for carrying
on scientific and technological research and devel opnent
work on projects of ‘vital inportance to the defence forces
of this country. The head of the said Oganisationis a
civilian, nanely, the Scientific Adviser to the Defence
Mnistry and its personnel consist of ~a |large nunber of
civilian scientists and a much snaller nunber of | service
officers drawmn fromthe three defence services. The service
officers are initially taken _on short tenure and are |l ater
permanently seconded to the R&D Oganisation if found
suitable and wlling. Those service officers who were
per manently seconded and absorbed in the R& cadre are
thereafter governed by the ternms and conditions of service
applicable to the officers of the said cadre.

Oiginally, the Def ence Research and Devel opment
Organi sation (R&) and the Director-General of |nspection
(DA@) had a conbined cadr e- Research Devel opnent and
I nspection-and the terms and conditions of service of the
personnel borne on the said cadre were governed by the
provi sions contained in Government of India (Mnistry of
Def ence) Memorandum No. 11/(5)/58/D-(R&D) dated March 18,
1967. But, those rules which had also been ‘issued by the
President of India under the proviso to Article 309 of the
Constitution did not contain any provision |aying dow the
principles for determi nation of the seniority- of the
officers functioning in the DRD& Organisation. Those rules
were in force at the time when the appellant was permanently
seconded to the DRD& Organisation in 1971

In the wit petition filed in the Hgh Court, the
appel l ant had inpleaded 8 officers of the R& Organi sation
nanmely, respondents nos. 7 and 11 to 17 contending that they
have been assigned seniority and granted pronotions in
supersession of the appellants’s legitimate claims and in
violation of the rules. In the appeal before
460
this Court, the appellant had added several nobre service
officers of the R&D as additional respondents. The appell ant
argued his case in person and so did sonme of the respondents
whose promotions and seniority etc., have been chal |l enged by
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the appel |l ant.

Argunents advanced by the parties appearing in person
were heard by us at considerable length and Shri P.A
Franci s, Senior Advocate, appearing on behalf of Respondents
Nos. 1 and 2, nanely, the Union of India and the Director-
CGeneral, R&D Organisation, also addressed argunments before
us covering all the aspects.

As already noticed, the nmain contentions put forward by
the appellant are two-fold, nanmely, that the principles laid
down in rule 16 of the rules for deternmination of the
seniority of officers permanently seconded to the R&D are
arbitrary and illegal, and that Ilateral induction of
of ficers holding ranks above substantive Major/equivalent
and assigning of seniority. to such subsequent inductees by
appl yi ng the provisions of rule 16 anmpunts to deprivation of
the vested rights of  persons-like the appellant-who had
joined the Oganisation earlier and it 1is, therefore,
i Il egal and unwarranted.

After giving our best consideration to the argunents
advanced ‘on~ both sides, we do not see any substance in
ei ther of the aforesaid contentions advanced by the
appel | ant ,

The Defence Research Devel oprent and I nspection
Organi sation is a Speci ali sed Technol ogi cal Organi sation set
up under the Mnistry  of Defence for carrying out research
and devel opment work in weapons |ike  guns, electronics,
mssiles, tanks etc. Its personnel consist of a |arge nunmber
of civilian scientists (about 3,600) and about 430 service
officers drawn fromall the three Wngs of the Armed Forces
wi th operational experience of ~such weapon  systemto work
with the scientists in the research” and  devel opnent
programme. The policy followed in regard to the intake of
service officers appears to have been'to take theminitially
on a tenure basis and subsequently toabsorb themin the
O ganisation on a permanent basis in the event of their
being found suitable and wlling. It is seen from the
affidavits and docunents filed on behalf of the respondents
that the secondnent of service officers depended upon the
exi gencies and the special type of need of the Organi'sation
at each relevant point of time so much so that officers who
could fill the bill by virtue of -their qualification,
experience, aptitude and suitability in that particular
branch of defence science for which the need
461
for personnel had arisen and whose services could be spared
by their parent service were taken into the R& Organi sation
fromtime to time. Since the officers from the three
services cane to the R&D cadre with different |engths of
service and at different levels, it becane inperative to
evolve a reasonable principle for determnation of /their
inter se seniority after their secondnent to the R&D
Organi sati on.

The case of the respondents is that right from the
begi nning, the policy and practice followed by DRD&
Organisation as well as by the bifurcated R&D Organi sation
was to assign seniority with reference to the date on which
t he officers attai ned their r ank of substantive
Maj or/ equi val ent. This was, however, strongly refuted by the
appel l ant who asserts that no such principle had been
fornmulated or followed by the Organisation prior to the
promul gation of the inpugned rules. The respondents produced
for our per usal vari ous files pertaini ng to t he
determ nation of seniority and grant of pronotions in the
Organi sation during the period prior to the issuance of the
i mpugned rul es. The appellant pointed out with reference to
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those very files that there were quite a few i nstances where
pronoti ons had been effected on a basis totally at variance
with the principle propounded by the respondents.
Froma scrutiny of the files of the Mnistry of
Def ence- R&D Or gani sati on-produced before us by the |earned
counsel appearing on behalf of the Governnent of India, it
has clearly enmerged that, excepting for a few stray
i nstances, the practice followed in the R& Organi sati on was
to reckon the seniority of the permanently seconded officers
with reference to the date of their attaining substantive
rank of Major/equivalent. The principle underlying the said
practice was later formally incorporated in the M nutes of
the DRD& Sel ection Board as a decision taken by the Board
at its neeting held in February 1974. The rel evant paragraph
of the Mnutes runs thus:
"Officers wth substantive ranks higher than
Maj / Sgn Ldr/ Lt Cdr who are of fered permanent secondment
wi T reckon their substantive seniority in the
R&D/ I'nspecti on Or gani-sati on for future
promotion/confirmati on from the date they got their
substantive ranks as Maj/Sqn Ldr and subject to any
penalties as regards |loss of seniority that they m ght
have suffered intheir Arm Service thereafter. The
462
position as above should be clarified to the officers
concerned and their acceptance obtai ned before issuing
the orders of pernmanent secondnment in such cases. These

decisions will ‘apply to cases of pernmanent secondnent
approved by the RD& Sel ection Board from 2(74) neeting
onwar ds. "

It is also seen fromthe files pertaining to the period
subsequent to February 1974 that the aforesaid principle was
thereafter consistently followed as a binding rule and when
it was found that a departure fromthe said principle had
been erroneously made by placing three Air Force officers in
their substantive rank of Wng Commander, the authorities
concerned rectified the said mstake after clearly noting in
the file that the aforesaid principle went unnoticed by
oversi ght during the processing of those cases by HQ R&D
and the ranking of those officers was revised so as to bring
it into conformty with the aforesaid rule.

The relevant file leading up to the issuance of the
i mpugned rules was also carefully perused by us. This file
contains the Mnutes of the Chief of Staff Committee
recomending to the Governnent of India that the draft rules
may be finally accepted and issued expeditiously and the
noting therein also contains a clear statement  that the
principle incorporated in the decision taken at the conbi ned
neeting of the DRD& Sel ection Board held in February 1974
was nerely to incorporate "a rule which was unwitten
earlier but actually applied in practice". Thus, there is
sufficient material available on record to substantiate the
plea put forward by the respondents that the policy and
practice followed in the DR&D Organisation and later in-the
R&D Organisation was to fix the seniority of pernanently
seconded officers wth reference to the date of attainment
of the rank of substantive Mjor/ equivalent.

Further, the inpugned rules are statutory in origin as
they have been pronulgated by the President of India under
the proviso to Article 309 of the Constitution. Rule 16
contains a categorial declaration that in the past also the
seniority of service officers pernmanently seconded to the
R&D Organi sation was being reckoned on the basis of their
dates of attainment of substantive rank of Major/Sgn Ldr/Lt
Cdr. subject to any penalty/loss of seniority that an
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of ficer mght suffer subsequently. The said declaration is
clearly inplied in the opening words "As hithertofore"
occurring in rule 16

463

of the impugned rules. A statenent contained in a statute or
statutory rule of the factual background |eading up to the
enactment has ordinarily to be accepted and acted upon by
the court as wholly correct; nothing clinching has been
brought to our notice by the appellant to justify any
departure from the said principle. W do not, therefore,
find it possible to accept the contention of the appellant
that prior to the comng into force of the inmpugned rule, he
had acquired a vested right to have his seniority in the R&
reckoned with reference to the date of his permanent
secondnent and to have all officers joining the Organisation
on subsequent dates ranked only bel ow him The plea advanced
by the appellant that the inpugned rules have illegally
purported to divest him of his vested rights of seniority
and pronotion-in the R&D nust, therefore, be rejected as
devoi d of nerit.

Apart fromwhat is stated above, it is settled |aw that
the service conditions pertaining to seniority are liable to
alteration by subsequent changes that may be introduced in
the rules and except to the extent of protecting pronotions
that have already been earned under the previous rules, the
revised rules wll operate to govern the seniority and
future pronotion  prospects of all- the persons in the
concerned service. . There is, therefore, no substance in the
argunent advanced by the appellant that it was not open to
the Government of India to introduce a new principle of
seniority by pronulgation of ~the inpugned rules so as to
affect his rights for future pronotion.

The next question to be considered is whether the
principle enunciated in rule 16 can be said to be
unreasonabl e or arbitrary, as contended by the appellant. It
isin this context that the specialised character of the R&D
Organi sation assunes inportance. Its personnel consist of
civilian scientists and service of ficers of hi gh
technol ogical attainments in different disciplines who have
been drawn to the Organisation fromtine totine according
to its exigencies and needs.

The structure and conposition of the Organisation have
necessarily to wundergo rapid qualitative and quantitative
changes in the light of the fast developnents that take
place in the field of science and technology as well as in
international relations. The research and devel opment work
is carried on by the R&D in different systens of weapons and
equi pments and a variety of disciplines |ike electronics,
m ssiles, tanks, tel ecommunication, rocketry, radars
464
etc. In addition to about 3,600 civilian scientists, the
Organi sation has about 160 pernanently seconded 'service
officers and about 430 service officers taken on a tenure
basis. The intake of service officers is not on the basis of
any general selection from service cadres. As and when the
Organisation finds it necessary to obtain the services of
officers wth operational experience in any particular
weapon system or other scientific discipline, suitable hands
with aptitude skill and experience in that particul ar branch
or speciality whomtheir parent service is willing to spare
for deputation are initially taken on a tenure basis. Thus,
there is a selection only in a very limted sense that the
suitability of the concerned officer is adjudged before he
is taken. But what is inportant to note is that in the
intake of officers into R& Oganisation there is no




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 16

conparative evaluation of the nerits of the other personne

occupyi ng the sanme rank or possessing |like experience in the
Def ence Services. There is no process of selection in which
their claims or nerits are considered. Thus, it is clear
that the secondnent of officers to the R&D Organisation is
not effected on the basis of a general selection. There is,
therefore, no substance in the contention advanced by the
appel l ant that the service officers who are seconded to the
R & on a later date nust take rank only below all those who
had joined the Organisation earlier by virtue of their prior
"selection". Oficers who are senior in the parent service
inrelation to the person who is seconded and who nmay
possess greater experience and superior attainnments m ght
not have been considered for secondnment when their juniors
inthe service were seconded to the R & D O ganisation

because the parent service mght not have been in the
position at the relevant point of tine to spare the services
of the ~forner. Further, the discipline-w se requirenent in
the R & D'at any particular tinme will depend upon the nature
of the project then taken on hand and posting of a service
officer to the R & D Oganisation wll be on the
consi deration of his -experience and aptitude for that
particul ar type of specialised work and not seniority in the
parent service. It may well happen that a junior officer who
has experience and expertise in that 'special discipline
al one may be considered for secondnent at that particul ar
time. Thus, the entry of a service officer intothe R&Dis
to a large extent dependant on fortuitous circumstances
related to the exigencies and needs that arise in the
Organisation fromtime to tinme. It is certainly not based on
the result of any conparative evaluation of his nerit,
ability or suitability as against those of his conpeers in
the concerned parent service. Such being the factua

situation, we are of the view that
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it wll not be reasonable, just or fair to deternmine the
seniority of the pernanently seconded service personne

nerely on the basis of the date of their secondnent to the
Or gani sati on.

The next question to be considered is whether the
principle for determ nation of seniority laid down in the
i mpugned rule 16 is just, fair and reasonable or whether it
is arbitrary and violative of Articles 14 and 16 of the
Constitution, as contended by the appellant.

The R & D Oganisation has in its cadre service
officers who were taken initially on tenure basis fromthe
Army, the Air Force and the Navy and were later on
permanently seconded into the DRD & I/ R & D cadre on their
being found suitable and wlling. The contention of the
appellant is that on such pernmanent secondnent into the R &
D, the inter se seniority of the officers should be reckoned
only with reference to the dates of their selection for such
per manent secondmnent . It is the further plea of the
appel l ant that since at the tinme of permanent secondnent the
of ficer concerned has to certify in witing that he is
relinquishing all his clains of seniority etc., in his
parent service, no weightage can thereafter be given to the
rank or seniority which the person inducted had earned in
his parent service prior to the date of his permnent
secondnent. W do not find it possible to accept this
contention. Oficers from the three Services holding
different ranks are inducted into R & D Organisation from
time to tine depending upon the needs of the Organisation
and if the appellant’s contention is to be accepted, it
would lead to serious anomalies and manifest injustice by
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upsetting the norms of seniority and rank structure which is
the basic fabric on which the Armed Forces of the country
are built. The unreasonabl e consequences that will flow from
the acceptance of the appellant’s argunents will be clearly
seen fromthe following sinple illustration:

Suppose, in the year 1974, on a particular date, when
two officers are working in the Ar Force-one as a Wng
Conmander and the other in the higher rank of G oup Captain-
the Wng Commander is pernmanently seconded to the R & D
Organi sation and, later, the G oup Captain is also
permanently seconded to the R& D in 1975. If the principle
advocated by the appellant is to be accepted, the Goup
Captain will become junior to the Wng Comander by virtue
of the latter’'s earlier induction into the R & D despite the
fact that he had not been even considered for secondnent to
the R & D at the tine when the Wng Commander was taken
466

In view _of our havi ng - al r eady found that the
appel l ant’’s contention that the secondnment tothe R&Dis
based on ' a "selection" is incorrect, the basic prenise on
whi ch the _appellant has founded his plea that the date of
secondnent should be the determ native factor for reckoning
seniority in the R & D cadre, falls to the ground.

Since officers  fromdifferent sources are taken into
the R & D for neeting the discipline-wise requirenents
arising in the Oganisation fromtine to tinme and they are
brought into a conmmon pool on such pernanent secondnent, it
is inevitable that a reasonable principle has to be evolved
for fixation of the their inter se seniority within the R &
D cadre. The fixation of the seniority on the basis of the
ranks held by them inthe different branches of the Arned
Forces would not be reasonable or fair, because substantive
ranks above Maj or/equivalent in the three Wngs of the Arned
Forces are conferred by different Selection Boards at
different tines and under varying circunstances and
conditions depending upon the vacancies arising at the
different levels in the distinct services fromtinme /'to tine.
It is pointed out in the counter-affidavit filed on behalf
on the Uni on of India (Respondent No. 1) that the
promoti onal chances of officers belonging to the three
distinct Wngs of the Arned Forces to posts above the rank
of  Maj or/ equi val ent vary wdely and dependant upon
fortuitous circunstances which may obtain in relationto the
di stinct services at any relevant point of tine.~ W find
there is force in this subnmission. In all the “three
Services, the promotions up to and inclusive of the rank of
Maj or/ equi val ent are time-scale pronotions based only on
fixed length of service. In the Air Force and the Arny, the
ranks of Major and Sgn. Leader, respectively, are attained
on an officer putting in 13 years’ service. In the Navy, the
time-scale period for pronotion to the equivalent rank of
Lt. Commander is said to vary between about 10 and 13 years.
But, what is inportant to notice is that the pronmotion to
the rank of Mjor/equivalent is based only on |ength  of
service and not on any "selection". For posts higher than
that of WMajor/equivalent, pronotions in all the three
Services would depend upon the occurrence of vacancies in
the particular branch or group in the concerned Service, the
schenes of expansion that nmay be taken up fromtime to tine
inthe particular Service or branch and also the extent of
stagnation that may be caused to officers at |ower |evels by
reason of the officers who are young in age occupyi ng posts
in the imediate higher |evels, etc. Wien due regard is had
to all the aspects and circunstances, narrated above, it
will be seen that the
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principle adopted under the inpugned rule of reckoning
seniority with reference to a date of attainment of the rank
of substantive Mjor/equival ent strikes a reasonable mean as
it ensures to all the service officers in the R & Dthe
fixation of seniority in the integrated cadre giving ful
credit to the length of service put in by them in their
respective parent services.

A simlar seniority rule fornmulated by the State of
Maharashtra in a somewhat |ike situation, when an integrated
cadre consisting of personnel drawn fromdifferent sources
was formed in the State of Maharashtra for administering the
Rati oni ng Schene, was recently upheld by this Court in R S.
Makashi & Ors. v. I.M Menon & Os. (1)

The following observations contained in that judgnent
are apposite in the present context:

"When personnel drawn from different sources are
bei ng absorbed and integrated in a new departnent, it
is primarily for the Governnent or the executive
aut hority concerned to decide as a matter of policy how
t he equation of posts should be effected. The courts
will not interferewith such a decision unless it is
shown to be arbitrary, unreasonable or unfair, and if
no mani f est unfairness or unreasonabl eness i s nmade out,
the court wll not sit in appeal and exanmne the
propriety or w/sdomof the principle  of equation of
posts adopted by the Governnents.™
In enunciating. the principle incorporated in the

i mpugned rule, the rul e-making authority has adopted as the
base for reckoning seniority the highest conmpbn factor
applicable in respect of tine scale promptionsin the three
services, nanely the rank of Major/equival ent and thereby
ensured to the service officers seconded to the R & D
Organisation a just and equitable treatnent. The rule
provides for the reckoning of the seniority of the seconded
officers by taking into account the length of their service
in the parent service, for which the date of attainnment of
the rank of substantive Major/equivalent would furnish a
safe index. |In our opinion, the said principle cannot be
said to be arbitrary, unjust or unreasonable and the
contention to contrary put forward by the appellant wll,
therefore, stand rejected.
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It is no doubt true that in the Navy, pronotions to-the
rank of Lt. Commander which is equivalent-to that of Major
inthe Arny may be attained by an officer within a slightly
shorter period of service, nanely, between 10 and 13 years
whereas, in the Arny and the Air Force, the pronotion to the
rank of Major/equivalent is given only on conpletion of 13
years of service. The slight disparity in the pronotion
prospects between the Navy and the other two Services wll
not, however, affect the reasonabl eness of the inmpugned rule
because it is inpossible to achieve perfect arithnmetica
precision in such nmatters where officers drawn . from
di fferent sources are to be integrated into one commpn cadre
and a rule for fixing their inter se seniority is
forrmulated. Further, it is seen fromthe counter-affidavits
of Respondents 1 to 3 that out of about 160 permanently
seconded officers of the R & D Oganisation, the Ilarge
majority are fromthe Arny, a considerable section of the
bal ance is fromthe Air Force and only | ess than 10 officers
have cone fromthe Navy.

It is also relevant to notice in this context that it
is specifically provided in rule 4 of the impugned rule that
the intake of service officers to fill appointments in the R
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& D Oganisation will ordinarily be at Mjor/equivalent
level. Under rule 5, officers in higher ranks should be
consi dered for permanent secondnent only in exceptiona

cases and when such a course is adopted, it will be subject
to the condition that their seniority in the R & D cadre
will be fixed as stipulated in rule 16. The incorporation of

the aforesaid provisions which operate as a safeguard
agai nst | arge scal e induction of officers above the
substantive rank of Mjor/equivalent further fortifies the
conclusion arrived at by us that the adoption of the date of
substantive Major/equivalent as the criterion for fixing
inter se seniority in the R & D cadre was logically fair
just and reasonabl e.

The appel | ant sought to rely strongly on Regul ation 251
of the Naval Cerenoni al s, Conditions of Service and
M scel | aneous Regul ati ons, 1954 and on the provisions
contained in the Oder ~AOL02/73. Regulation 251 provides
that "the relative seniority of officers of the Arny, Navy
and Air Force, holding equivalent ranks, who serve together
in an Inter-service Oganisation wll be regulated as
follows." The latter Orderis inthe follow ng terns:

"(a) Oficers holding equivalent substantive rank (no

acting rank) wi'll rank according to their
seniority in the substantive rank; and
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(b) Oficers holding acting rank wll rank after
of ficers holding corresponding substantive rank
and in relation to each other, they wll rank
according to their seniority in the substantive
rank. "

In our opinion, neither the Regul ation aforenentioned
nor the Oder, extracted above, has any application to the
present situation. The R & D Organisation is not an Inter-
service Organisation within the nmeaning of the expression as
used in the aforenmentioned Regulation and Oder. It is
predom nantly a civil organisation headed by a civilian
Director-CGeneral and having a total strength of about 24,000
enpl oyees. The large majority of the personnel working in
the R & D Organisation are civilian scientists who are nore
than 3,000 in nunber, there are also about 160  service
officers permanently seconded to the R & D cadre and about
240 service officers taken on tenure basis. But, nerely
because the R & D Organisation has on its staff _serving
officers from the Army, Air Force and Navy, it cannot be
said to be an "Inter-service O ganisation" governed by the
provi sions of the aforesaid Regulation and Order. The topic
dealt with in the aforesaid Regulation and Order is only
"seniority" for purposes of command, precedence, discipline
etc., for working purposes to be allied in situations where
officers from nobre than one service operate together in one
group as in tines of war for carrying out any particul ar
m ssion or task.

Anot her argument advanced by the appellant was that the
i mpugned rul e cannot be upheld as valid inasnuch as it is.in
conflict with paragraph 7 of the Government of India Ofice
Menor andum No. 9372 Estt (D), Cabinet Secretariat, Departnent
of Personnel, dated July 22, 1972, which is in the follow ng
terms:

"7. Transferees:-(i) The relative seniority of
persons appointed by transfer to Central Services from
the subordinate offices of the Central Government or
ot her departnent shall be determ ned in accordance with
the order of their selection for such transfer."

W see no substance in this contention. The secondnment of an
officer fromhis parent service to the RGD is not a transfer
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to Central Service from a subordinate service or from
anot her departnent. Further, the i mpugned rule being
statutory in origin, its validity cannot be affected by
reason of any inconsistency wth the provisions of a prior
executive order issued by the Central Government.
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An allegation has been put forward by the appellant
that "the letter dated Novenber 23, 1979 was a fraud on
rules and the Constitution, played by respondent no. 5 who
got the same issued to obtain personal gain by msusing his
of ficial position, leading to colourable exercise of power
by the authority who actually issued that letter”. To put it
mldy, we find that this is a reckless allegation devoid of
any factual basis. W have gone through the files |eading up
to the issuance of the inpugned rules and it is seen
therefromthat the matter — has been processed by different
authorities at different stages and before the draft rules
were ultimately submitted to the Governnent of India for
approval , 'they had been considered and approved at a joint
neeting of the Chiefs of Staff also.

Equal ly untenable isthe further plea advanced by the
appel l ant that since the R& is an integrated cadre, there
cannot be any further classification of the officers
conprised therein on the basis of the Iength of service put
in by themin their respective parent services prior to
their permanent secondrment in the R&D.” As pointed out by
this Court in the decisionin R S Mikashi v I. M Menon
(supra), it is a ‘just and whol esomre principle conmonly
applied in such situations where persons from different
sources are drafted to servein a new service that their
pre-existing length of service in the parent  departnent
shoul d be respected and preserved by taking the sane into
account in determining their ranking in the new service
cadre. Such a provision does not involve any discrimnation
violative of Article 16 of the Constitution.

Yet, another argunment advanced by the appellant is that
the inmpugned rule not having been specifically declared to
be retrospective in operation; ‘its provisions cannot be
applied to the appellant inasmuch as he had been i nducted
into the R&D cadre on October 14, 1971 long prior to the
promul gati on of the new rules. W have already found that,
as a matter of fact, the practice generally followed in the
R&D Organi sation, even prior to the promulgation of the
i mpugned rules, was to reckon seniority wth reference to
the date of attainnent of the rank- of ~substantive
Maj or/ equi val ent. Even otherwi se, when a statutory rule
governing seniority is issued in respect of a service, the
said rule would govern the personnel in the service with
effect from the date of its pronulgation and in so giving
effect to the rule in future, there is no element of
retroactivity involved. O course, the rules wll not
operate to deprive any person of pronotions already earned
in the past, but, for purposes

471

of future pronmotions and seniority in the departnent, the
principles laid down in the inpugned rule will necessarily
govern all the personnel alike. This contention of the

appel l ant has also to fail

It was very strongly contended by the appellant that
the lateral induction of senior service officers holding
ranks above the substantive Mjor/equival ent |evel operates
to deprive the existing R& personnel of their vested rights
to pronotions wthin the cadre and hence, such inductions
must be held to be illegal and void. This contention ignores
the fact that rule 5 specifically provides that in
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excepti onal cases, of ficers above the r ank of
Maj or/ equi val ent may be drafted into the R&D. The contention
of the appellant appears to us to be based on a fallacious
assunption that the R& cadre exists for the sake of the
personnel working therein and not for effectuating the
purpose underlying its constitution which is of such vita

i nportance to the Nation's safety. The Organi sati on has been
formed with a view to have a highly specialised cadre of
technol ogi cal and scientific experts to design and devel op
mlitary hardware etc., for the Arnmed Forces of the country
keepi ng abreast of the |atest devel opnents and advances in
the field of defence science. To effectuate this purpose,

such an Organi sation by its very nature cannot renmin static
or stagnant, but has to be constantly expandi ng
qualitatively and quantitatively. The personnel requirenments
of the Organisationare, -therefore, bound to change from
time to tinme and to meet such changi ng needs, the services
of qualified experts with specialised know edge, skill and
experience will have to be enlisted fromtine to tine. A
particular service officer in the Arnmy, Air Force or Navy
may be the best person suited for being placed in charge of
a specialised job newy taken on hand, and in such a
situation the Organisation nmust have the freedomto indent
for the services off the officer concerned irrespective of
the rank that he may be holding in his parent service. W do
not find it possible to recognise any right in the officers
already working in the R& to object to the latera

i nduction of senior officers under such circunstances. The
contention put forward by the appellant that Ilatera

i nductions into the R&D cadre constitute an illega
deprivation of the vested rights of persons al ready working
therein and are consequently illegal ~ and void, ' cannot,

therefore, be accepted.

The next point urged by the appellant is that since the
i mpugned rul es disturb the previously fixed seniority, it is
quasi-judicial in nature and they ought to have been issued

only after
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giving notice to all the affected persons. W have already

found that no alteration in the pre-existing policy relating
to determ nation of seniority in the R&D has been brought
about by the inpugned rules. Quite apart from that, the
promul gation of a statutory rule governing seniorityis not
a quasi-judicial function. It is the exercise of a
| egi slative power and in respect thereof the principles of
natural justice have no application at all

Detailed facts pertaining to the history of service of
the various officers inpleaded in the appeal as respondents
were referred to by the appellant during the course of his
argunents, and such of the respondents who appeared in
person countered those subnissions by placing before us,
what, according to them are the correct facts relating to
their service history. The challenge made by the appell ant
agai nst the ranking and seniority of the officers inpleaded
as respondents is based solely on his contention that the
seniority principle enunciated in rule 16 is arbitrary,
illegal and wultra vires and that, in any event, the said
principle cannot be applied to him The said contention has
been found by us to be untenable. Hence, it is not necessary
for us to refer to the details regarding the service history
of the appellant vis-a-vis those of the service officers who
have been inpl eaded as respondents in the appeal

In the light of our foregoing discussion, it follows
that the Hi gh Court was perfectly right in upholding the
validity of the impugned rule and in rejecting the chall enge
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rai sed by the petitioner-appellant against the selections,
i nductions and pronotions nade in the R&D Organisation on
the basis of the said rule.

In the course of his subm ssions before this Court, the
appel l ant put forward a grievance that, notw thstanding the
directions issued by the H gh Court in its judgment under
appeal, he has not been given any posting or assignment.
Counsel appearing on behalf of the Union of India and the
Scientific Adviser to the Defence Mnister nade available
for our perusal the files relating to the appellant’s
posting to the DR&D Laboratory at Hyderabad and the
allotment of specific assignments therein to the appell ant
fromtinme to tine. Having gone through the files, we have
come to the conclusion that there is no factual foundation
for the grievance put forward by the appellant, and hence no
directions from this Court are called for in regard to the
said matter. We are purposefully refraining fromdwelling in
greater detail _on thi's aspect lest any observations that we
may make should prejudicially affect the future
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servi ce prospects of the appellant. W, however, consider it
necessary to observe that the appellant would do well to rid
hi nsel f of the obsession that all his official superiors are
put to harass or persecute himand open up a new chapter of
devoting his high/'talents and skills for advancing the
ef fectiveness of the R&D Organi sation

The charges ' put forward by the appellant in the
Contenpt Application (C.MP. No. 5698 of 1981) and in C MP.
No. 69 of 1981 filed by the appel lant under Section 340(1),
Code of Crimnal Procedure are bereft of merit . and those
applications will accordingly stand di sm ssed.

In the result, we dismss this appeal but direct the
parties to bear their respective costs.

N. V. K. Appeal dism ssed.
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