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ACT:

Char ge- - Guar ant ee- - Fat her  guar ant eei ng paynent of overdraft
account of Bank of which son was manager--Deed by | ather
giving his properties to son and fam |y nenbers--Recital in
deed that father’'s liability if any to be satisfied by the
son and the properties allotted to him-I1f ‘sufficient to
create charge--Rght if can be enforced by  person not
party to contract.

HEADNOTE

A bank, of which the appellant was the Manager, had an
overdraft -account wi th another bank which later nmerged with
the respondent. The appellant's father had executed from
time to tinme letters of guarantee holding hinself l'iable for
the anmobunt under the overdraft arrangenments. The appellant’s
father executed a deed giving away his properties to the
appel lant, and other menbers of the famly. The deed
recited that he had executed the letters of guarantee at
the request of the appellant, and that the anmpbunt dueto the
Bank was to be paid by the appellant; but if any amount had
to be, paid by him(father) as per the |letter of =~ guarantee,
the appellant and the properties allotted to himwere to be
answer abl e for that amount. The creditor bank filed a suit
agai nst the debtor bank and al so agai nst the appellant . and
his father’'s other heirs and |l egal representatives for/ the
amount due under the overdraft arrangenent; and clained that
a charge was created on the properties to which “the deed
executed by the father of the appellant related. The | tria
court decreed the suit against the debtor bank and also
"against the appellant linmted to the property received by
himfro.mhis father under the deed but held that the claim
to enforce the personal liability of the father against his
| egal representatives was barred by the law of limitation
The High Court confirned the decree. On the questions (i)
whet her under the deed a charge was created in favour of the
creditor bank to satisfy the debt arising under the letter
of guarantee, and (ii) whether the charge, assuming that a
charge arose, was enforceable by the creditor bank when, it
was not a party to the deed,

HELD: (i) In order that a charge nmay be created, there
must be evidence of intention disclosed by the deed that a
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speci fied property or fund belonging to a person was
i ntended to be nade liable to satisfy the deed,

In the present ease the recitals in the deed did not
evidence any intention of the donor to create a charge in
favour of the creditor bank; they nerely set out an
arrangenent between the donor and the nenbers of his famly
that the liability under the letter of guarantee if and when
it arose, wll be satisfied by the appellant out of the
property allotted to himunder the deed. The letter of
guarantee Created nerely a personal obligation and an
intention tO convert a personal debt into a secured debt in
favour of the Bank, a third person, could not be inferred
fromthe recitals in the deed.

Akal | a Suryanarayana Rao & Ors. v. Dwarapudi Basiviredd
JUDGVENT:

659

(ii) Even if it be granted that there was an intention
to create a charge the creditor-bank, not being a party to
the deed could not enforce its covenants. |t must be taken
as well " settled that except in the case of a beneficiary
under a trust created by a contract or in the case of a
fam ly arrangenent to right nmay be enforced by a person who
is not a party to a contract. [662 H]

Krishna Lal Sadhu v. Pramila Bain Dasi, I|.L R 55
Cal . 1315, referred to.

&

ClVIL APPELLATE JURI SDICTION:  Civil Appeal No. 652 of
1966.

Appeal by special |leave fromthe judgnent and order
dat ed Novenber 23, 1964 of the Keral a H gh Court in A S. No.
502 of 1961.

S.V. @pte, Anantha Krishna l'yer, ~S. Bal akrishnan and
R Thi agaraj an, for the appellant.

H R Gokhale, J.S. Arora and K Bal dev Mehta, for the

respondent.

The Judgnent of the Court was delivered by

Shah, Ag. C J. The High Land Bank Kottayam of which
the. appellant MC  Chacko was the Manager, had an
overdraft account wth the Kottayam Bank. K C  Chacko,
father of the appellant, had executed from time to tine
letters of guarantee in favour of the Kottayam Bank agreeing
to pay the amounts due by the Hi gh Land - Bank - under the
overdraft arrangenent. By the |ast |letter of guarantee dated
22nd January 1953 K. C. Chacko agreed to hold hinself |iable
for the amounts due by the Hi gh Land Bank to ‘the Kottayam
Bank on the overdraft arrangement subject to a limt of Rs.
20, 000.

The Kottayam Bank Ltd. filed a suit in the court of the
Subor di nate Judge of Kottayam agai nst the H gh Land Bank for
a decree for the anpbunt due in the account. To this  suit
were also inpleaded K C. Chacko the guarantor, M C  Chacko
Manager of the H gh Land Bank, and M C. Joseph, Kuriakose
Annanma  and Chinnamma, the last three being the son
daughter and wife respectively of K C. Chacko. Against the
H gh Land Bank the claimwas nade on the footing of the
overdraft account: agai nst K. C. Chacko on the letter of
guarantee and against M C. Chacko, his brother, his sister
and his nother as universal donees of the property of K .C
Chacko under a deed dated June 21, 1951 under which, it was
clainmed, a charge was created on the properties to which
the deed rel ated and against M C. Chacko, also on the claim
that he had personally agreed to pay the amount due by the
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H gh Land Bank. During the pendency of the suit, K C Chacko
di ed and the suit was prosecuted agai nst his w dow,.

660

daughter and sons who were described also as his |ega
representatives.

The trial court decreed the suit against the H gh Land
Bank and al so against M C. Chacko, limted to the property
received by himfromhis father under the deed dated June
21, 1951. The claimof the Kottayam Bank to enforce the
l[iability wunder the letter of guarantee personally against
K. C Chacko was held barred by the law of limtation and
on that account not enforceable against his heirs and |ega
representatives. The Court also rejected the <claim that
M C. Chacko had personally agreed to pay the amount due
under the overdraft arrangenent.

In appeal to the H gh Court by MC  Chacko the decree
C passed by the trial court was confirmed and the cross-
objections filed by the State Bank of Travancore with which
the Kottayam Bank was nerged claimng that M C Chacko was

personally 1iable were disnmissed. This appeal with specia
| eave is preferred by M C. Chacko agai nst the decree of the
H gh Court.

Two questions 'arise in'this appeal: (1) whether under
Ex. D1 a charge is created in favour of the Kottayam Bank
to satisfy the debt arising under the letter of guarantee
and (2) whether the charge assum ng that a charge arises-is
enfforceabl e by the Bank when it was not a party to the deed
Ex. D- 1.

Ex.D-1 is called a deed of partition: in truth it is a
deed. whereby K C. Chacko gave the properties described in
the Schedule A to M C. Chacko and other properties described
in Schs. Bto Fto M C  Chacko: MC  Joseph, Annanmma
and Chi nnanma. I n paragraph 17 it is recited:

"I have no debts ~whatsoever. |If in
pursuance of the' letter given by ne to the
Kottayam Bank at the request of my el dest son
Chacko, for the purpose of the H gh Land Bank
Ltd., Kottayam of which he is the  Mnagi ng
Director, any anount is due and payable 'to the
Kot t ayam Bank, that amount is to be paid from
the High Land Bank by my son, Chacko. If the
same is not so done and any —anobunt becones
payable (by nme) as per ny letter, for that ny
el dest son, Chacko and the properties  in
Schedule A alone will be answerable for~ that
amount . "
The other paragraphs which deal with the properties in
Schedul e A may al so be referred to. Paragraph 10 of the deed
recited:
"The donees of the properties included in A,
B and C schedules are, as fromthis: date, to
be in possessi on of their respective
properties and to get mutation of

661
registry in their nanes, pay |land revenue and
enjoy the incone save that from cocoanut
trees.”
By paragraph 12 it was declared that notwi thstanding the
deed of partition, K C. Chacko will take the incone fromthe
cocoanut trees standing on the properties included in
Schedules A, B, Cand F till his death and that the donees

of the properties will take and enjoy the income from the
cocoanut trees in their respective properties after his
death. In paragraph 13 it was recited that:

"As it is decided that Chinnamm.......
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should receive and have for her maintenance
the rent of the building initem7 in the A
schedule, as well as the rent of the building
initem18 of the B schedule, she is to be in
possession of these buildings as from this
date and is to let themout and enjoy the

rent. The respective donees will have
possession and enjoynent after her death.
Chinnamma is to have full rights and liberty

to reside in any of the houses included in A
B or C schedule and so | ong as she so resides
in any of the houses, the donees of the
respective houses is to neet all her expenses.
The rent collected by Chinnamma from the
bui | di ngs-gi ven possession of to her is to be
utilised by her for her private expenses as
she pl eases."
In our~ judgnent the various covenants in the deed. were
intended 'to incorporate an arrangenent binding between the
nmenbers of the famly for’ satisfaction of the debt, if
any, arising under the letter of guarantee.

We are unable to agree with the High Court that by cl
17 of the deed it was intended to create a charge in favour
of the Kottayam Bank for the amount which may fall due
under the letter/ of guarantee. The letter of guarantee
created nerely a personal obligation. The deed Ex. D-1 was
executed before the last letter of guarantee dated January
22, 1953. By cl. 17 of Ex. D1 it is merely directed that
t he liability i f any arising under the letter of
guarantee, shall be satisfied by MC. Chacko-and not by the
donor, his son M C. - Joseph, his daughter ~Annanmma and
his wi fe Chinnamma. The reason for the provision in the deed
is clear. MC. Chacko was the Managing Director of the High
Land Bank Ltd. and it was at the instance of M C.| Chacko
that the letters of guarantee were executed by the donor
For ~creating a charge on i movabl e property no particular
formof words is needed: by adequate words-intention may be
expressed to nmake property or a fund belonging to'a person
charged for paynent of a debt nentioned in the deed. But in
order that a charge may be created, there nmust be _evidence
of intention disclosed by the .deed that a  specified
property or fund belonging to
662
a person was intended to be nade liable to satisfy the debt
due by him The recitals incl. 17 of the deed do not
evidence any intention of the donor to create a charge in
favour of the Kottayam Bank: they nerely set out an
arrangenent between the donor and the nenbers of his famly
that the Iliability under the letter of guarantee, if/ and
when it arises, will be satisfied by M C. Chacko out of the
property allotted to himunder the deed.

The debt which M C Chacko was directed by the deed to
satisfy was not in any sense a "famly debt". It was a  debt
of K C. Chacko; and K C. Chacko was personally liable to
pay that debt. After his death his sons, his daughter —and
his wi dow woul d be liable to satisfy the debt out of his
estate in their hands. Fromthe recitals in the deed Ext. D
1 an intention to convert a personal debt into a secured
debt in favour of the Bank, a third person, cannot be
inferred. 1In Akalla Suryanarayana Rao & Ot hers v. Dwarapud
Basivireddi & Ohers(1) the Madras High Court in construing
a deed of partition of joint famly property pursuant to a
conprom se decree, held that properties allotted to certain
branches to which were also "allotted certain debts" with a
stipulation that until the debts were fully discharged the
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properties allotted to the shares of the respective persons
shall be liable in the first instance, were not subject to a
charge in favour of the creditors. The Court held that the
covenant in the partition deed resulted in a contract of
i ndermi ty, and not a char ge. In the present case also the
covenant that M C Chacko will either personally or out of
the properties given to himsatisfy the debt is intended to
confer a right of indemity upon other nenbers of the
famly, if the Kottayam Bank enforced the liability against
them and created no charge in favour of the Bank. C auses
12 'and 13 of the deed support that view By el. 12 the
right to the coconut trees standing in the properties
included in Schs. A, B, Cand F is reserved to K C. Chacko.
Simlarly Chi nnanmms, wife of K C Chacko, is pernitted
during her lifetine to ~occupy the houses in the properties
described in the three schedules and to recover the incone
and to utilise the same for herself. It is clear that K C
Chacko ~had no intention to create a charge or to encunber
any of the properties for the debt which may becone due to
t he Bank.

The Kottayam Bank not being a party to the deal was not
bound by the covenants in the deed, nor could it enforce
the covenants. It is settled |law that a person not a party
to a contract cannot subject to certain well recognised
exceptions, enforce ‘the terns of the contract: the
recogni sed exceptions are that beneficiaries under the
terns of the contract or where the contract is a part of the

fam ly arrangenment = may enforce the covenant.  In
(1) I.L.R 55 Med. 436.
663

Krishna Lal Sadhu v. Primla Bala Dasi(1) Rankin, C.J
observed
"Clause (d) of section 2 of the ' Contract
Act widens the definitionof ’consideration
so as to enablea party to a contract to
enforce the sane in india in certain cases in
which the English Law would regard the party
as the recipient of a purely vol untary
prom se and would refuse to hima right of
action on the ground of nudum pactum Not
only, however, is there nothingins. 2 to
encourage the idea that contracts can be
enforced by a person who is not a party to the
contract, but this notion is rightly excluded
by the definition of " promsor’ and
" prom see’ . "
Under the English Common Law only a person who isa party to
a contract can sue on it and that the | aw knows nothi ng of a
right gained by a third party arising out of a contract:
Dunl op Pneurmatic Tyre Co. v. Selfridge & Co. (2). It has
however been recogni sed that where a trust is created by a
contract, a beneficiary "may enforce the rights which the
trust so created has given him The basis of that rule is
that though he is not a party to the contract his rights are

equitable and not contractual. The Judicial Conmittee
applied that rule to an Indian case Khwaja Muhammad Khan v.
Husaini Begam(3). |In a |later case Jaman Das v. Ram Autar(4)

the Judicial Committee pointed out that the purchaser’s
contract to pay off a nortgage debt coul d not be enforced by
the nortgagee who was not a party to the contract. It mnust
therefore be taken as well settled that except in the case
of a beneficiary under a trust created by a contract or in
the case of a fanmly arrangenent, no right may be enforced
by a person who is not a party to the contract.

Even if it be granted that there was an intention to
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create a charge, the Kottayam Bank not being a party to the
deed could enforce the charge only if it was a beneficiary
under the terms of the contract, and it is not claimed that
the Bank was a beneficiary under the deed Ex. D-1. The suit
agai nst M C. Chacko nust therefore be disn sed.

The decree passed by the High Court is nodified and it
is declared that M C Chacko is not personally Iliable for
the debt due under the letter of guarantee executed by K C
Chacko, nor are the properties in schedule A allotted to
M C. Chacko under the deed dated June 21, 1951 liable to
satisfy the debt due to the Kottayam Bank under the letter
of guarantee.

(1) I.L.R 55 Cal. 1315. (2) [1915] A C. 847.
(3) (1910) 37 I.A. 152. (4) [1911] 39 1. A 7.
14 Sup Cl/69--13

664

Having regard to the circunstances of the case and
speci ally  that a concession that persons not parties to a
contract may enforce the benefit reserved to themunder the
contract ' was made before the H gh Court, we direct that

the parties to this appeal will ~bear their respective
costs throughout.
Y. P Decree nodified.
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