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In these two petitions under Article 32 of the
Constitution, challenge is nade to certain provisions of the
Chota Nagpur Tenancy Act, 1908, (hereafter referred to as
‘the Act’) which go to provide in favour —of the nale,
succession to property in the male line, on the prem se that
the provisions are discrimnatory and unfair against womnen
and therefore, wultra vires the equality clause in the
Constitution. A two-menber Bench hearing these matters at
one point of tinme on soliciting was conveyed the information
that the State of Bihar had set up a Cormittee to consider
the feasibility of appropriate anendnents to the |egislation

and to examine the nmatter in detail. It was |ater ~ brought
to its notice that the Cormittee ultinately had cone to the
opi nion that the people of the area, who were  really

concerned wth the question of succession, were not
interested in having the | aw changed, and that if the law be
changed or so interpreted, letting estates go into the hands
of female heirs, there would be great agitation and unrest
inthe area anong the scheduled tribe people who have
custom based living. The two-nenmber Bench then ordered as
foll ows:

"Schedul ed tri be people are as much

citizens as others and they are

entitled to t he benefit of

guarantees of the Constitution

It may be that the |aw can provide

reasonabl e regul ation in t he
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matter of succession to property
with a view to mai nt ai ni ng
cohesi veness in regard to Schedul ed
Tribes and their properties. But
exclusion from inheritance would
not be appropriate. Since this
aspect of the matter has not been
exam ned by the State of Bi har and
the feasibility of permtting

i nheritance and si mul t aneousl y
regul ati ng such inheritance for the
pur pose of ensuring that the

property does not go out of the

famly by way of transfer or

otherwi se we are of the view that

in the peculiar facts of the case

the State of Bihar should re

exam ne the matter. In t hese

ci rcunst ances, i nstead of di sposing

of .the” two wit petitions by a

final _ order, we adjourn the

hearing thereof for three nonths

and direct the State ~of Bihar to

i medi ately take into consideration

our order /and under take the

exercise indicated and report to

the court by way of an affidavit

and along with that a copy of the

report may be furnished by the

Conmittee to be set up by the State

of Bihar."

In pursuance thereof, the State of Bi har has furnished
an affidavit to the effect that a neeting of the Bi har
Tri bal Consultative Council was held on31-7-1992, presided
over by the Chief Mnister and  attended to by MP.s and
ML.A s of the tribal areas, besides various other Mnisters
and officers of the State, who on deliberations have
expressed the view that they were not in favour of ‘effecting
any change in the provisions of the Act, as theland of the
tribals may be alienated, which will not be in the interest
of the tribal community at present. The matter was not
cl osed, however, because the Council recomended that the
proposal may w dely be publicized in the tribal comunity
and their various sub-castes nmay be pronpted to give their
opinion if they would I|ike any change in the existing | aw
It is inthis backdrop that these petitions were placed
before this three-nenber Bench for disposal

W have read with great admration the opinion of our
| earned brother K, Ramaswany,J. prepared after deep and
tremendous research nade on the conditions of the triba
societies in India, |leave alone the State of Bihar, and in
drawing a vivid picture of the distortions which appear in
the regulation of succession to property in triba
societies, when tested on the touchstone of the codified
Hi ndu law now existing in the formof The H ndu Succession
Act, 1956 etc.

It is worth-while to account sonme |egislation on the
subj ect. The Hi ndu Succession Act governs and prescribes
rules of succession applicable to a large majority of
I ndi ans being H ndus, Sikhs, Buddhi st s, Jai ns etc.
wher eunder since 1956, if not earlier, the female heir is
put at par with a male heir. Next in the Iine of nunbers is
the Shariat Law, applicable to Mislins, whereunder the
femal e heir has an unequal share in the inheritance, by and
large half of what a nale gets. Then cones the Indian
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Succession Act which applies to Christians and by and | arge
to people not covered under the aforesaid two |aws,
conferring in a certain nanner heirship on femal es as al so
mal es. Certain chapters thereof are not made applicable to
certain conmunities. Sub-section (2) of section 2 of the
H ndu Succession Act significantly provides that nothing
contained in the Act shall apply to the nenbers of any
Schedul ed tribe within the nmeaning of clause (25) of Article
366 of the Constitution, wunless otherwise directed by the
Central Governnent by neans of a notification in the
of ficial gazette. Section 3(2) further provides that in the
Act, unless the context otherw se requires, words inporting
the masculine gender shall not be taken to include fenales.
(Enphasi s supplied). CGeneral rule of legislative practice
is that unless there is anything repugnant in the subject or
context, words imnporting the nasculine gender wused in
statutes are to be taken to dinclude females. Attention be
drawn to Section 13 of the General Clauses Act. But in
matters of succession the general rule of plurality would
have to ‘be applied with circunmspection. The afore provision
thus appears to have been inserted  ex abundantl cautela.
Even under Section 3 of the Indian Succession Act the State
Covernment is enpowered to exenpt any race, sect or tribe
fromthe operation of the Act and the tribes of Mindas,
Oraons, Santals etc. in the State of Bihar, who are included
in our concern, have been so exenpted. Thus neither the
H ndu Succession Act, nor the Indian ~Succession Act, nor
even the Shariat Law is applicable to the custom governed
tribals. And custom as is well  recognized, wvaries from
peopl e to people and regi on to region

In face of these divisions and visible barricades put
up by the sensitive tribal people valuing their own custons,
traditions and usages, judicially enforcing on them the
principles of personal laws K applicable to others, on an
elitist approach or on equality principle, by judicia
activism is adifficult and mnd-boggling effort. Brother
K. Ranmaswany, J. seens to have (taken the view that Indian
| egi sl atures (and governments - t00) woul d not pr onpt
thenselves to activate in this. direction -because of
political reasons and in this situation, an activist Court,
apolitical as it avowedly 1is, could get into action and
| egislate broadly on the lines as suggested by the
petitioners in their witten subm ssions. However, | audabl e,
desirable and attractive the result may seem it has happily
been vi ewed by our |earned brother that an activist court
is not fully equipped to cope with the details and
intricacies of the legislative subject and can at best
advise and focus attention on the State polity on_ the
probl em and shake it fromits slunber, goading it to awaken,
march and reach the goal. for in whatever neasure be the
concern of the court, it conpulsively needs to Japply,
sonewhere and at sonetine, brakes to its self-nption
described in judicial parlance as self restraint. W agree
therefore with brother K Ramaswany, J. as sumed up by him
in the paragraph ending on page 36 of his judgment that
under the circunstances it is not desirable to declare the
custons of tribal inhabitants as offending Articles 14, 15
and 21 of the Constitution v and each case mnmust be exami ned
when full facts are placed before the Court.

Wth regard to the statutory provisions of the Act, he
has proposed to the readi ng down of section 7 and 8 in order
to preserve their constitutionality. This approach is
avai l able from page 36 onwards of his judgment. The words
"mal e descendants” wherever occurring, would include
"fermal e descendants”. It is also proposed that even though
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the provisions of the H ndu Succession Act, 1956 and the
I ndi an Succession Act, 1925 in terns would not apply to the
Schedul ed Tribes, their general principles conposing of
justice, equity and fairplay would apply to them On this
basis it has been proposed to take the view that the
Scheduled Tribe wonen would succeed to the estate of
paternal parent, brother or husband as heirs by intestate
succession and inherit the property in equal shares with the
male heir with absolute rights as per the principles of
H ndu Succession Act as also the |Indian Succession Act.

However much we may like the lawto be so we regret our
inability to subscribe to the neans in achieving such
objective. If this be the route of return on the Court’s
entering the thichet, it is for better that the court kept
out of it. It is not far to.inmagine that there would foll ow
a bee-line for simlar clainms in diverse situations, not
stopping at tribal definitions, and a deafening uproar to
bring other systenms of lawin line with the H ndu Successi on
Act and the Indian~ Succession Act as models. Rules of
succession are indeed susceptible of providing differentia

treatnment, not necessarily equal. Nonuniformties would not
inall events violate Article 14. Judge-nmade amendnents to
provisionary over and above the available |egislature,
should normal |y be avoi ded. W are thus constrained to take
this view, even though it nmay appear to be conservative, for
adopting a cautious approach, and the one proposed our
| earned brother is, regretfully not acceptable to us.

The Chota Nagpur Tenancy Act was enacted in 1908. It’'s
preanbl e suggests that it was a l'aw to anmend and consol i date
certain enactments relating to the law of landlord and
tenant and the settlement of rent in Chota Nagpur. It
extends to North Chota Nagpur and South~ Chota Nagpur
di vi si ons, except areas which have been constituted as
muni ci palities under the Bihar and Orissa Municipality Act,
1922. Chapter I1l, thereof providing classes of tenants
containing Sections 4 to 8 is reproduced hereafter:

CHAPTER 1|

Section 4:
CLASSES OF TENANTS - There " shal
be, for the purposes of this Act,
the following classes of tenants,
nanely :
(1) tenure-holder, including under-
t enur e- hol der s,
(2) raiyats, nanely :
(a) occupancy-raiyats, that is to
say, raiyats having a right of
occupancy in the land held by them
(b) non-occupancy raiyats, that is
to say, raiyats not having such a
ri ght of occupancy, and
(c) raiyats havi ng khunt - Kat t i

rights.
(3) under raiyats, that is to say,
tenants hol di ng, whet her

i mediately or imediately, under
raiyats, and

(4) Hundar Khunt-kattidars."

Section 5:

"MEANING OF ' TENURE- HOLDER -
Tenur e- hol der neans primarily a
person who has acquired from the
proprietors or from another tenure-
hol der, a right to hold land for
the purpose of collecting rents or
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Sect i

Secti

bringing At under cultivation by
establishing tenants on it, and
i ncl udes
(a) the successors-in-interest of
persons who have Acquired such a
right, and
(b) the holders of tenures entered
in any register pr epar ed and
confirmed under the Chota Nagpur
Tenures Act, 1861,
but does not include a Mindar
khunt katti dar.
on 6:
"MEANI NG OF RAIYAT  -(1) 'Raiyat’
neans primarily a person who has
acquired a right to hold land for
the purpose of cultivating it by
hinmsel f, or by menmbers of his
famly, or by hired servants, or
with the aid of partners;  and
i ncludes the successors-in-interest
of persons who have acquired such
aright, but does not include a
Mundari khunt-katti dar.
Expl anati on- Where a tenant of |and
has the right to bring it under
cultivation, he shall be deemedto
have acquired a right to hold it
for the purpose of cultivation,
notw t hst andi ng that he uses it for
the purpose of gat hering the
produce of it or of grazing cattle
on it.
(2) A person shall not be deened to
be a raiyat unless he holds and
ei t her i medi ately under a
proprietor or inmrediately under 3
tenure-hol der or inmedi ately under
a mundari khunt-kattidar.
(3) In determ ning whether a tenant
is a tenure-holder or a raiyat, the
court shall have regard to

(a) local custom and

(b) the purpose for which the
right of tenancy was originally

acqui r ed.

on 7:

"(1) MEANING OF 'RAIYAT HAVING
KHUNT- KHATTI Rl GHTS’ " Rai yat

havi ng- - khunt katti rights’ neans a
raiyat in occupation of, or having
any subsisting title to, I and
reclaimed from jungle by t he
original founders of the village or
their descendants in the male |ine,
when such raiyat is a nmenber of the
fam |y which founded the village or
a descendant in the male line of
any nenber of such famly:

Provided that no raiyat shal
be deened to have khunt Kkatti
rights in any land unless he and
all his predecessors-in-title have
hel d such land or obtained a title
thereto by virtue of inheritance




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 11

fromthe original founders of the
vi | | age.

(2) Nothing in this Act shal
prejudicially affect the rights of

any per son who has lawful |y
acquired a title to a khunt
kattidari t enancy bef ore the
comencement of this Act.

Section 8:

"MEANI NG OF MJUNDARI KHUNT- KATTI DAR
"Mundari  khunt-kattidar’ nmeans a
Mundari who has acquired a right to
hold jungle land for the purpose of
bringi ng suitable portions thereof
under cultivation by hinself or by
mal e nenbers of his famly, and
i ncl udes -

3.7 (a) theheirs nmale in the line
of any such Mundari, when they are
i n.possession of such lland or have
any subsisting title thereto; and
(b) as regards any portions of such

| and whi ch have remai ned
continuously in the possession of
any such Mundar i and his

descendants in /the male line, such
descendant s.
At this place, Section 76 alongwith its illustrations
woul d al so need reproducti on:
"76. SAVING OF CUSTOM - Nothing in
this Act shall affect —any custom
usage or cust omary right not
i nconsi stent with, or not expressly
or by necessary i mplication
nodi fied or abol i shed by, its
provi si ons.
| LLUSTRATI ONS
I. A custom or wusage whereby a
rai yat obtains a right of occupancy
as soon as he is adnmtted to
occupation of the tenancy, whether
he is a settled raiyat of the
village or not, is inconsistent
with, and is not expressly or by
necessary inplication nodified or
abolished by, the provisions of
this Act. This custom or usage,
accordingly, wherever it exists,
will not be affected by this Act.
1. A customor usage by which an
under raiyat can obtain rights
simlar to those of an occupancy

rai yat is, simlarly, not
i nconsistent wth, and is not
expressly or by necessary

inmplication nodified or abolished
by, the provisions of this Act, and
will not be affected by this Act.

[11. A customor usage whereby a
rai yat is entitled to make
i mprovenents on his tenancy and to
receive conpensation therefor on
ej ectment is not inconsistent with,
and is not expressly or by
necessary inmplication nodified or
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abol i shed by the provisions of this

Act . That custom or usage

accordingly, where it exists, wll

not be affected by this Act.

IV. A custom or usage whereby

korkar is held, -

(a) during preparation for

cultivation, rent-free, or

(b) after preparation, at a rate of

rent | ess than the rate payable for

ordinary raiyati land in the sane

village, tenure or estate,

is not inconsistent with, and is

not expressly or =~ by necessary

i mplication nodi fi ed or abolished

by, the provisions of this Act.

That custom or usage accordingly,

wherever it~ exists, wll ‘not by

af fected by this Act,"

A bare outline of these provisions goes to show that
these have been enacted to identify classes of tenants.
These provisions have no connection with the ownership of
land. Section 3(XXVI) defines 'tenant’ to mean a person who
hol ds land under another and is, or but for a specia
contract would be,/ liable to pay rent for that land to that
ot her person. Sub-section (1) of Section 4 is plainly tied
up with Section S. Subsection (2)(d) & (b) of Section 4 is
tied up with Section 6 and sequally w th Section 76. Loca
customs, as the illustrations under Section 76 show, are for
the purpose of streamlining the tenancy rights and | andl ord-
tenant rel ationship. Sub-section (2)(c) of Section 4 in the
sanme pattern is tied up with Section 7. Lastly sub-section
(4) of Section 4 is tied up with Section 8 relating to
"Mundari Khunt-kattidhar". Al these tenants as classified,
do not own the tenanted |ands, but hold | and under others.
Their tenancy rights are identified and regulated through
these provisions. The personal = llaws of the tenants nowhere
figure in the set up.

The solitary decided case available under section 8 of
the Act and where personal |aw of the Mundari was allowed to
intrude is Jitmohan Singh Minda v.  Ranratan ~Singh and
Anot her [ 1958 Bi har Journal Reports 373], There the | earned
Judges of the H gh a Court conprising the Bench seemto have
differed on the applicability of section 8 but not on-its
scope. The case there established was that the MindariKhunt
Kattidar deceased was of H ndu religion and on that basis
it was held that his widow could retain possession of the
tenancy rights of her deceased husband during her life tine.
The right of the nale collateral to take possession was
deferred by the intervening widows life estate. This case
could, in a sense, be taken as stare decisis, when none el se
isin the field, in order to take the cue that personal |aw
of a female descendant of a Mindari Khunt Kattidar could
steal the show and be section 8 wuld have to/read
accordingly. But this case is decided on misreading of
section 8. The earlier part of it providing the neani ng of
Mundari Khunt Kattidar has been overlooked. It has been
assumed, on the basis of the latter part that the expression
has an inclusive definition and thus would not exclude the
Mundari’s wi dow governed by Hi ndu Law. The High Court at
page 375 of its report observed as follows: -

"The contention based on section 8

also termnologically cannot be

accepted. In the first place, in

defining Khunt Kattidar interest as
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guoted above, the 14 word used is

"includes’ whereaftar occur clauses

(a) and (b) containing reference to

the male line of a Mindari. The

word includes’ cannot be taken to

be exhaustive."

Jitmohan Singh’s case can not thus be a guiding
precedent. It is at best a decision on its own facts. There
is no scope thus in reading down the provisions of section 8
and even that of section 7 so as to include femle
descendant s al ongsi de the mal e descendants in the context of
section 7 and 8. It is only in the |arger perspective of the
Constitution can the answer to the problem be found.

Life is a precious gift of nature to a being. Right to
life as a fundanmental right stands enshrined in the
Constitution. The right to-livelihood is born of it. In Oga
Tellis & Os. v. ~Bonbay Minicipal Corporation and hers
[AIR 1986 SC 180] this Court 'defined it in this manner in
para 32 of the report:

AL A The sweep of t he

right to-life conferred by Article

21 is wide and far-reaching. It
does not rmean nerely that life
cannot be extinguished or taken
away as, for _exanple, by the

i mposition and  execution of the
death sentence, except accordingto
procedure established by |Iaw That
is but one aspect of the right to
life. An equally important fact of
that right is the right to
l'ivelihood because, no person can
live without the neans of living,
that is, the means of livelihood.
If the right to Ilivelihood is not
treated as a part of the
constitutional right to life, the
easi est way of depriving a person
of his right to life would be to
deprive him of his neans of

livelihood to t he poi nt of
abrogation. Such deprivation would
not only denude the life of its
effective cont ent and

meani ngf ul ness but it would nmake
l[ife inpossible to live. And yet,
such deprivation would not have to
be in accordance with the procedure
established by law, if the right to
livelihood is not regarded as a
part of the right to life. That,
which alone nmakes it possible to
live, |eave aside what makes life
liable, nmust be deemed to be an
i ntegral conponent of the right to
life. Deprive a person of his right
to livelihood and you shall have
deprived him of his life. Indeed,
that explains the nmassive mgration
of the rural population to big
cities. They mgrate because they
have no neans of livelihood in the
villages. The notive force which
propels their desertion of their
hearths and homes in the village is
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the struggle for survival, that is,

t he struggl e for life. So
uni npeachable is the evidence of
the nexus between I|ife and the
nmeans of livelihood. They have to
eat to live: Only a handful can
afford the |uxury of living to

eat. That they can do, nanely, eat,
only if they have the neans of
l'ivelihood. That is the context in
which it was said by Douglas J. in
Baksey, (1954) 347 MD. 442 that
the right to work - is the nost

preci ous liberty t hat nan
possesses. It is the npbst precious
liberty because,” it ~sustains and
enabl es amn to live and the
right to life is a precious
freedom ~ "Life", as observed by
Field,~ J. «in Mnn v. [Illinois,

(1877) 94 US 113, neans sonething
nore than nere ani mal exi'stence and
t he i nhi bition agai nst t he
deprivation of life extends to al
those limts and faculties by which
life is enjoyed. This observation
was quoted with approval by this
Court in Kharak Singh v. State of
UP [ 1964(1) SCR 332].

And then in para 33:

"Article 39(a) of the Constitution,
which is a Directive Principle of
State Policy, provides that the

State shall, in particular, direct
its policy towards securing that
the citizens, men and WoIren
equal ly, have the right to an
adequat e neans of |ivelihood.
Article 41, whi ch is anot her
Directive Princi pl e, provides,
inter alia, that the State shall,
within the limts of its economc
capacity and devel opnent, rmake

effective provision for securing
the right to work in cases of
unenpl oynent and of undeserved
want. Article 37 provides that the
Directive Principles, though not
enforceable by any Court, are
neverthel ess fundanent al in the
gover nance of the country. The
Principles contained in Arts.39(a)
and 41 rmust be regarded as equally
f undanent al in the wunderstanding
and interpretation of the neaning
and content of fundanental rights.
If there is an obligation upon the
State to secure to the citizens an
adequate neans of livelihood and
the right to work, it would be
sheer pedantry to exclude the right
to livelihood fromthe content of
the right to life. The State may
not. by affirmative action, be v
conpellable to provi de adequate
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means of livelihood or work to the
citizens. But, any person, who is
deprived of his right to livelihood
except according to just and fair
procedure established by law, can

chal | enge the deprivation as

of fending the right, to life

conferred by Article 21."

Agriculture is not a singular vocation. It is, nore

often than not, a joint venture, mainly of the tiller’s
fam ly menbers. Sone of themhave to work hard and the

ethers harder still. Everybody, young or old, male or
femal e, has chores allotted to performm a share in the
burden of toil. Traditionally and historically, t he

agricultural family isidentified by the nmale head and this
is what Section 7 and 8 -recognize. But on his death, his
dependent famly females, such as his nother, w dow,
daught er, ~daughter-in-1aw, grand-daughter, and others joint
with him 'have, under Section 7 and 8, to nake way to a nale
relatives within and outside the famly of the deceased
entitled thereunder, disconnecting them fromthe |and and
their means of livelihood. Their right to livelihood in that
i nstance gets affected, a right constitutionally recognized,
aright which the female enjoyed in conmmon wth the |ast
mal e holder of the tenancy. It is in protection of that
right to |livelihood, that the i mediate fermale rel atives of
the last male tenant have the constitutional renmedy to stay
on holding the land so long as they remain dependent on it
for earning their livelihood, for otherwise it would render
themdestitute. It is —on the exhaustion of, or abandonnent
of land by, such female descendants can the males in the
line of descent take over the hol ding exclusively. |n other
words, the exclusive right of nale succession conceived of
in section 7 and 8 has to renmai n suspended ani mati on so | ong
as the right of livelihood of the femal e descendant’s of the
last male holder remains valid and in vogue. It is in this
way only that the constitutional right to livelihood of a
femmale can interject in the provisions. to be read as a
burden to the statutory right of nmala succession, entitling

her to t he st at us of an i_nt erveni ng limted
dependent / descendents under section 7.and 8. In this nanner
al one, and upto this ext ent can femal e

dependent s/ descendents be given some succour so that they do
not becone vagrant and destitutes. To this extent, it nust
be so held. W would rather, on the other hand, refrain from
striking down the provisions as such on the touchstone of
Article 14 as this would bring about a chaos in the existing
state of I aw. The i nterveni ng right of femal e
dependent s/ descendents under section 7 and 8 of the Act are
carved out to this extent, by suspending the exclusive right
of the nmale succession till the femal e dependent/ descendent
chooses other neans of |ivelihood nanifested by abandonment
or rel ease of the holding kept for the purpose.

For the afore-going reasons, disposal of these wit
petitions is ordered with the above relief to the fermale
dependent s/ descendents. At the sane tine direction is issued
to the State of Bihar to conprehensively exanine the
guestion on the prem se of our constitutional ethos and the
need voiced to amend the law. It is also directed to exam ne
the question of recomending to the Central Governnent
whet her the later would consider it just and necessary to
wi t hdraw t he exenptions given under the Hi ndu Succession Act
and the a Indian Succession Act at this point of tine in so
far as the applicability of these provisions to the
Schedul ed Tribes in the State of Bihar is concerned. These
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wit petitions would on these directions stand disposed of
nmaki ng absolute the interimdirections in favour of the wit
petitioners for their protection. No Costs.




