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In this appeal the appellant questions the correctness and
legality of the judgnent of the H gh Court of Gauhati dated
28.1.2003 made in Wit Appeal No.710/2002 confirmng the
j udgrment dated 7.11.2002 nmade by the | earned Single Judge of
the sane Hi gh Court at Shillong Bench in WP. )

No. 355(SH)/ 2002. The facts necessary for the disposal of this
appeal are as follows :

The State of Meghal aya owns a wei gh bridge at
Mor kj ni ange which it had decided tolease out to contractors who
were willing to take it on | ease on yearly basis. For the said
purpose it issued a Notice Inviting Tender (NIT) frominterested
persons for operating the said weigh bridge. Pursuant to the said
notification nunber of tenderers offered their bids.  On 11.2.2002,
the respondent-State accepted the bid of one Snt. N la N angti,
respondent No.5 herein, which was for a sumof Rs.1.21 crores
and the contract was settled in her favour. One of the bidders who
participated in the said tender chall enged the said acceptance of
the bid before the High Court in WP. No.34(SH) of 2002, inter
alia, on the ground that the said acceptance was contrary to the
prescri bed guidelines and the bid anmount accepted was
specul atory and predatory in nature. The |earned Single Judge
who heard the said wit petition accepted the contention of the
wit petitioner that the bid offered by the 5th respondent herein
was specul atory and predatory in nature. According to the |earned
Judge the approxi mate val ue of the contract woul d have been
only Rs. 40, 29, 600/-which figure the |earned Judge arrived at by
taking into consideration a report submitted by the enforcenent
staff of the Departnent of Transport. On the said basis while
setting aside the acceptance of the bid of 5th respondent herein the
court directed the respondent to call for fresh tenders and re-
exam ne and re-assess the value of tender keeping in viewthe
observations made in the said judgment. A further direction was
given that a fresh tender should be called for and the exercise of
acceptance of that tender should be made within a period of 45
days fromthe date of the said judgnent.

In conpliance of the directions issued by the H gh Court in
the above said judgnent, the Tender Approval Conmittee nade a
fresh assessment of the approxi mate value of the tender. While
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doing so it took into consideration the above-nentioned report of
the enforcenent staff of the Departnment of Transport as al so
Traffic Census Data provided by the Public Wrks Depart nent

and canme to the conclusion that the annual collection fromthe
wei gh bridge fees would be to the tune of Rs.2.11 crores and the
said Committee evaluated the value of the tender at Rs.2 crores.
Thi s assessnent was nmade by the said Tender Committee after

consi dering the above two reports. In the neantine, it is to be
noted that a fresh tender was called for and in the said tender 27
bi ds were received. The highest bid was for Rs. 3,03, 33,333 and

the next highest bid was for Rs.2,53,60,333/-. These two bids

were rejected by the Tender Committee because the said bid

forns were not affixed with the necessary court fees stanp. The
3rd highest bid was of M. C. Yonbon for Rs.1,75,00,567/-. The 4th
and 5th bids were for Rs.1,63,00,987/- and 1, 35,00, 867 which

were wi thdrawn by the concerned tenderers. The 6th highest bid

was for Rs.97,77,777 but the said tenderer has not pursued the
matter any further for whatever reason. The 7th bidder who is the
appel | ant ‘now before us offered a bid for Rs.62,70,797/- the 8th,
9th and 10th bidders are respondents 5, 6 and 4 respectively in this
appeal who offered identical bids of Rs.40, 29, 600/- each which

was actually the figure identified by the | earned Single Judge in
his order dated 15.3.2002. It is not necessary for us to go into the
particul ars of the other bids for the purposes of disposal of this
appeal , hence, we will not refer to those particul ars.

The Tender Acceptance Conmittee recommended to the
M ni ster of Transport for approval of the acceptance of tender of
M. C. Yonbon whose bid was 1,75, 00, 567/- and who was
otherwi se qualified in all respects as per the tender regul ation.
However, the M nister disagreed with the recomrendati ons nade
by the Tender Committee solely on the ground that the Hi gh
Court as per its order dated 15.3.2002 had directed the
respondent-State to take into consideration the report subnmitted
by the Enforcenment |nspector of the Departnent of Motor
Vehi cl es as regards the average nunber of trucks | oaded and
unl oaded plying fromJaintia Hlls to Guwahati and vice-versa
per day while nmaking the re-tender, hence, any deviation fromthe
above direction would anount to contenpt of court and it would
be contrary to the mandate of the said judgnent to rely on any
ot her source of information |ike the data supplied by the Public
Wr ks Departnment while maki ng an assessnent of the val ue of
the tender. Therefore, he recommended that the tender of one of
the persons anobngst respondents 4, 5 and 6 who had of fered
Rs. 40, 29, 600/ - be accepted.

In view of the difference of opinion between the Tender
Committee and the Mnister, the matter was referred to the Chief
Secretary, the Finance Departnment and the Law Department who
were all of the opinion that the matter should be referred to the
Hi gh Court as to whether the valuation nade by the Tender
Acceptance Committee can be relied upon or not. But when the
file went to the Chief Mnster he directed the acceptance of bid at
the level of the Mnister hinself.

At this juncture, since the time stipulated for conpliance
by the Hi gh Court had expired, the respondent\026St at e nade an
application for extension of time before the High Court. In the
said application the State had given the particulars of the bids
received by it and the reasons for not finalising the tender. The
Learned Single Judge while considering the said application for
grant of extension of time on 22.7.2002 took a decision to do
Ki ng Sol onon’s justice and passed the foll ow ng order

"i) The settlenent of the weigh bridge at
Mookyni ang, Jaintia Hills be nade to and in
favour of three bidders who bidded the sane
amount in the foll owi ng manner
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ii) For the first year, the settlement be nade
in favour of Snt. Nala N angti,

iii) For the second year, the said weigh

bri dge be settled in favour of Shri ArvotKki
Suner and

iv) For the third year, the weigh bridge be
settled to and in favour of Shri Sophiker
Pari at .

v) The aforesaid period of three years would
start fromthe date of issuance of necessary
orders by the conpetent authority for which
three weeks tinme is granted to the said
Applicants to do the needful for the ends of
justice."

Bei ng aggri eved by the said arrangenent nade by the
| ear ned Single Judge one of the aggrieved parties by nane
M. Sasti an Dkhar preferred a wit appeal against the said order of
the |l earned Single judge. In the said appeal the Division Bench of
the Hi gh Court set aside the order of the |earned Single Judge
dated 22.7.2002 holding that the | earned Single Judge coul d not
have exercised the power of settling this right by himself in an
application filed by the Governnent for extension of time. It also
hel d that positive directions issued by the | earned Single Judge is
contrary to the directions issued previously, therefore, while
setting aside the order of the | earned Single Judge, the Appellate
Bench granted three weeks' further time to the respondent
authorities for settling the matter in accordance with the
directions issued by the H gh Court:

After the matter canme back to the authorities, the authorities
deci ded to accept the tender of the 4th respondent herein which
was for a sum of Rs. 40,29, 600/- per annum on the ground that the
sai d respondent had proved his financial capacity while the other
two equival ent bidders had not done so.

Bei ng aggrieved by the aforenenti oned order granting the
| ease in favour of the 4th respondent the other 2 tenderers who
had offered identical anpbunts preferred two wit petitions before
the said Hi gh Court. The main contention of the wit petitioners
in the said petitions was that the acceptance of the bid of the 4th
respondent which was identical with theirs solely on the ground
of financial capacity was contrary to the guidelines.

Learned Single Judge by his judgment dated 7.11.2002
di smssed the said wit petition. The court held that the decision
of the authorities to choose the 4th respondent on the ground that
financial soundness is a rel evant consideration for the purpose of
assessing suitability of a tenderer for the settlenment of the
contract.

At this stage the appellant who had bid for Rs.62,70,797/-

havi ng come to know of the acceptance of the | esser bid of the 4th
respondent filed a wit appeal against the judgnent of the |earned
Si ngl e Judge dated 7.11.2002 whereby he had approved the
acceptance of the offer of 4th respondent. It was the contention of
the appellant in the appeal filed by himthat after the ofference of
the bids no intimation of the acceptance of the bid of any of the
persons was made public and since his bid was higher than that of
the 4th respondent and he being otherwi se qualified, his bid ought
to have been accepted since no other qualified and hi gher bi dder
had conme forward making any such denmand. The said appeal of

the appell ant was opposed by the 4th respondent and the State on
the ground that the appellant not having chall enged the

acceptance of the bid of 4th respondent before the Single Judge
cannot be permitted to challenge the same for the first tinme by
way of a wit appeal, hence, his appeal being not naintainable,

the sane should be rejected. The Appellate Bench of the Hi gh

Court rejected that objection as to the maintainability of appea
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by a person who had not filed a wit petition and deci ded the
appeal on nerit but upheld the judgnent of the |learned Single

Judge whereby the challenge to the acceptance of the bid of the

4t h respondent was rejected. It is against the said judgnent of the
Appel | ate Bench the appellant is now before us in this appeal

M. R F Nariman, |earned senior counsel appearing for the
appel l ant submitted that the finding of the | earned Single Judge
that concept of predatory or speculative pricing applied to the
contract in hand is wholly erroneous. It is the argument of the
| earned counsel that this is not a contract for supply of goods. He
stated this contract also did not involve public distribution system
or for that matter even supply of essential commodity. He
submitted this contract had no effect on the pricing of the coa
al so which was the main good carried by the vehicles in this
regi on, hence this contract had no public interest involved except
the revenue of the State. He contends that this is a pure and
simpl e contract of | easing out a weigh bridge which is the
property of the State Governnent where one and the only criteria
for consideration would be the interest of revenue of the State.
He submitted the val uation nade by the Transport Departnent is
only one of the materials to be relied upon for the purpose of
knowi ng the probabl e value of ‘the | ease and cannot be the sole
basi s when there are other reliable materials which showed that
the volune of transport on the concerned route was much higher
It is also contended even otherw se fromthe material on record
the Tender acceptance Conmittee was justified in comng to the
concl usion that the value of the tender would be as much as Rs.2
crores. In such a situation the respondent-State could not have
fixed the value of tender at Rs.40,29,600/- merely because the
Hi gh Court in the earlier judgment considered the said value as
reasonabl e value. It is the subm ssion of the | earned counsel that
fixation of value of the contract is within the jurisdiction of the
aut horities concerned and the court ought not to have enbarked
upon the exercise of this nature with the linted materia
available to it. He also subnitted that the M nster was wholly
wong in comng to the conclusion that the Government was
bound by the figure of Rs.40,29,600/- nmerely because it was the
opi ni on expressed by the court.

M. Vijay Hansaria, |earned senior counsel appearing for
the 4th respondent firstly contended that the appellant’s appea
before the Division Bench was not maintai nabl e i nasmuch as he
had not chal |l enged the order of acceptance of the 4th respondent’s
bid by filing a wit petition and it is only when the wit petitions
filed by 2 other bidders cane to be rejected the appellant who
was sitting on fence all the tine chose to file an appeal for the
first tine as a speculatory litigation. He further submitted that the
| earned Single Judge was justified in comng to the conclusion
that the reasonable bid value of the contract was Rs. 40, 29, 600
whi ch was an anmount arrived at by the | earned Judge on the basis
of the report of the Inspection Inspectorate of Mtor Vehicles. He
also justified the finding of the | earned Single Judge that any
amount over and above the said figure offered as a bid would be
predatory and specul atory in nature which woul d encourage
bi dders to formcartels to oust the other genuine bidders from
of fering their bids and would al so anbunt to encouragi ng the
nonopol i stic trade practice. He further submitted that accepting
highly inflated bid would not be in public interest because to
recover the such huge anount the successful bidders would
i ndulge in mal practice of coercing the transporters to pay nore
fees for the weighnment of their vehicles. He also submtted that
the State while offering its largesse to public should not have
nonetary consideration as the sole criteria but should also bear in
mnd the interest of public at large. In the said view of the matter
the | earned counsel submitted that the acceptance of bid of the 4th
respondent was justified.
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Fromthe argunents addressed by the | earned counse
appearing for the parties, many issues arise for our consideration
In this process of consideration of the issues involved in this
appeal, we will first consider whether the appeal filed before the
Appel | ate Bench of Guwahati Hi gh Court was mai ntai nabl e or
not. It is an admtted fact that after the Single Judge by his order
dat ed 15. 3. 2002 set aside the earlier acceptance of bid on the
ground that the said bid was predatory or speculatory in nature a
fresh tender was called for and the appellant was one such person
who offered his bid. It is also not disputed that between the
appel | ant and respondents 4, 5 and 6 appellant’s bid is very nuch
higher. It is the case of the appellant which, of course, is disputed
by the other side that he had no know edge what soever of any
one’s bid being accepted nuch | ess his bid being rejected.
Theref ore, when he came to know of the acceptance of the bid of
the 4th respondent for the first tinme after the disposal of the
second round of litigation by the | earned Single Judge, he
approached the Appellate Bench of the H gh Court because
rejection of his bid in preference to the bid of the 4th respondent
was arbitrary and contrary-to | aw. The Appellate Bench of the
Hi gh Court has thought it fit to entertain the appeal of the
appel l ant by rejecting the objections raised by the 4th respondent
and the State. W find no reason to interfere with this finding as
to the maintainability of the appeal because if really the bid of the
appel | ant was rej ected erroneously and the appellant had no
know edge of such acceptance or rejection, the appellant has
every right to challenge the said rejection of his bid and also the
acceptance of the 4th respondent’s bid. And if it is a fact, which
we think it is, that the appellant had no know edge of the sane til
the disposal of the wit petitions of other two bidders, the
appel l ant was justified in filing the appeal against that judgnment
because filing of another wit petition would only be an exercise
in futility.

The next question for our consideration is : whether the
val ue of the contract fixed at Rs. 40, 29,600/- by the Hi gh Court as
per its order dated 15.3.2002 was ‘a final value or whether it was
open to the State to have re-fixed that value of contract on'the
basis of fresh material available before it. Herein we must notice
that while setting aside the contract in the first round of litigation
the High Court in its order dated 15.3.2002 specifically directed
thus :

"It is, however, made clear that the

St at e-respondents shall take into

consi deration the report subnitted by
the Enforcenent |nspectors regarding
the average number of trucks | oaded
(including coal |oaded trucks) and

unl oaded plying fromJaintia Hills to
Guwahati and vice-versa, per day as
seen in the docunment marked as
Annexure-V to the wit petition while
maki ng the re-tender of the said tender
Liberty is also granted to the State-
respondents to re-exam ne and reassess
the val ue of the tender keeping in view
the observations of this Court in this
judgrment." (enphasis supplied)

It is seen fromthe above directions issued by the Court that
the H gh Court left open the question of re-assessing the val ue of
the tender to the State Authorities. However, it directed themto
take into consideration the report submitted by the Enforcenent
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I nspectors of Modtor Vehicles Departnent. It did not prohibit the
said authorities fromtaking into consideration any other nateria
whi ch was al so avail abl e. Therefore, in our opinion, it was open
to the authorities to rely upon such other material as was
available to it while re-assessing the value of the tender but, of
course, it also had to consider the report submtted by the

Enf orcenent Inspectors. By its order the H gh Court had al so not
specifically held that the reasonabl e assessnent of the tender

val ue made by it at Rs.40,29,600/- was a conclusive value and the
authorities were bound by the same, because if it was so then
there was no need to give the direction to the State authorities to
make a re-assessment on the material available to it. W think it
is clear fromthe above judgnent that the reasonabl e assessnent

of the tender value nade by the Hi gh Court at Rs. 40,29, 600/- was
only a tentative expression of opinion. That apart fixation of a
val ue of the tender is entirely within the purview of the executive
and courts hardly have any role.to play in this process except for
stri king down such action of the executive as is proved to be
arbitrary or unreasonable. Fromthe above findings of ours, it is
clear that the Tender Acceptance Conmittee had the necessary
authority to re-assess the value of the tender which it did by
fixing the value at Rs.2 crores. This value was fixed after taking
into consideration the report submtted by the Enforcenent

I nspectors as also the report and data supplied by the PWD and if
the said authorities thought it fit and safe to rely upon the data
supplied by the PWD authorities we can find no fault with the
sanme. In this context in our opinion, the Mnister who disagreed
with the recomrendation of the Tender Acceptance Committee

was in error in comng to the conclusion that the figure of

Rs. 40, 29, 600/ - fixed by the | earned Single Judge in his order was
a final value and the State Authorities had no right to differ from
t he same.

The next question for our consideration is : does the
principle of predatory pricing apply to the contract of the like
i nvolved in this appeal ? The learned Single Judge who applied
this principle had obviously in mnd the law | aid down by this
Court in the case of Union of India & Ors. vs. Hi ndustan
Devel opnent Corporation and Ors. (1993 (3) SCC 499) wherein
this court did discuss the principle of predatory pricing in the
context of carteling or creating nonopolistic rights. The facts
i nvol ved in the said case pertain to formation of -a cartel by sone
of the manufacturers and under pricing their products which on
facts of that case was held to be ampunting to unfair trade
practice. In our opinion, principles discussed in the said case do
not apply to the facts of this case.

It goes without saying that the Government while entering
into contracts is expected not to act like a private individual but
should act in conformty with certain healthy standards and
norns. Such actions should not be arbitrary, irrational or
irrelevant. The awardi ng of contracts by inviting tenders is
consi dered to be one of the fair nmethods. If theretare any
reservations or restrictions then they should not be arbitrary and
must be justifiable on the basis of some policy or valid principles
whi ch by thensel ves shoul d be reasonabl e and not
discrimnatory. [See para 7 of H ndustan Devel opnent case
(supra)]. The said judgnent also states that any act which
excluded conpetition fromany part of the trade or comerce by
forming cartels should not be permtted.

Probably fromthe above observations of this Court in the
case of Hi ndustan Devel opnent (supra) the |earned Single Judge
in this case cane to the conclusion that in the instant case any
of fer made which is over and above the realistic value of the
contract would be predatory or speculatory in nature. The
qguestion for our consideration is : |Is there any factual basis for
comng to this conclusion that the bids offered in this case were
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either predatory or is the bid of a cartel. For this purpose, we wll
now exam ne what is the nature of contract involved in the
present case.

The respondent-State owns a wei gh bridge at Morkjni ange.
The income fromthis weigh bridge is received fromthe fees
charged for wei ghnent of trucks which pass through route in
which this weigh bridge is situated. W are told that these trucks
nostly carry coal fromJaintia Hlls to Guwahati. As per the
notification the person operating the weigh bridge can only
charge a sumof Rs.30/- for a |loaded truck and Rs.10/- for an
unl oaded truck. Therefore, the fee to be collected fromthe
transporters for weighment of their vehicles is fixed and it does
not vary with the ampunt of bid offered by the contractor. This is
not a contract of supply where a contractor by nanipul ating the
price may cause loss to public at large. This is not a contract
whi ch woul d have any effect on the price of coal, since
wei ghment charges are fixed by the Governnment and the
contractor has no right to increase the sanme. Paynment of bid
amount (is purely a matter between the contractor and the State.

As a matter of fact obtaining higher revenue by accepting the

el igible highest bid woul donly be in public interest because State
stands to gain nore revenue. The offering of the bid after

knowi ng the commerci al” val ue of the contract is a matter left to
the busi ness acunen or prudence of the tenderer. No third party’s
interest is involved in such contract. Therefore, in our opinion
application of principle of predatory pricing is wholly alien to
this type of contract. Mere offer of a fancy or high bid by itself
does not nmeke the bid a predatory bidin this type of contract. If
the State decides to give its largesse to public it has an obligation
to see that it fetches the best possible value for the sane,

provi ded otherwi se it does not in any manner affects the rights of
other citizens. No bidder has any right in law to demand the State
to give away its largesse for an anpbunt which he considers to be
reasonabl e even when there are bidders willing to pay nmore for it.
Princi pal of monopoly al so does not come into play in these types
of contracts.

Therefore, in our opinion, the Hi gh Court was in error in
conmng to the conclusion that because it felt the fair value of the
contract is Rs.40,29,600/- any bid over and above that woul d be
predatory.

Learned counsel for the 4th respondent had contended that
acceptance of speculatory bid can | ead to abandonnent of the
contract by such specul ative bidders whi ch woul d cause loss to
the State. On facts, this argunent has no legs to stand. W find
fromthe terms of the contract that the successful bidder has to
deposit, apart from security anount, 6 nonths equival ent of
nmont hly | ease anpbunt in advance and the bal ance term of the
contract will be permitted only if the said contractor deposits in
advance the sum equival ent to the next six nonths |ease anount
i n advance. Hence the possibility of the contractor defaulting in
paynment of | ease anpbunt is renpte. Be that as it may State may
consi der obtaining an indemity bond from the successful bidder
to indemify the State Governnent fromany | oss that it may
suffer because of the act of the contractor apart fromthe advance
amount payabl e as per the terns of the contract.

Therefore, we are of the opinion that the rejection of the bid

of the appellant or for that matter other bids which were nore
than 4th respondent’s bid, is unsustainable so also the judgment of
the two courts bel ow which have upheld the sane.

It is seen fromthe records that pursuant to the acceptance of
the bid of the 4th respondent on 19.9.2002 the 4th respondent has
been operating the weigh bridge, and the tenure of the contract is
to come to an end in the normal course on 18.9.2004. Since the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of

8

acceptance of the 4th respondent’s bid is held to be illegal by us
the same has to be set aside but we will not issue directions to the
respondent State Governnent to accept the bid of the appellant
because in our opinion it is in the interest of justice that a fresh
tender should be called for and based on the bids received

pursuant thereto, and in accordance with the guidelines, a fresh
contract will have to be entered into by the State Governnent in
regard to this weigh bridge. At the same tinme since this process is
likely to take sometime we do not want to create a void by
directing the 4th respondent to hand over possession of the weigh
bridge to the Governnment at this stage nore so because of the fact
under the guidelines applicable the 4th respondent nust have paid
the | ease anobunt upto the period of 18.9.2004. Therefore we

direct the respondent State to call for fresh tenders and take a
decision in regard to acceptance of a fresh bid and grant new
contract on or before 1.7.2004. Till such time the 4th respondent
will be pernmitted to operate the weigh bridge and on the

acceptance of the tender by 1.7.2004 new contractor whose bid is
accepted shall be entitled to run the sanme for the period agreed
therein. Onthe effective term nation of the contract of the 4th
respondent w.e:f. 30.6.2004 if any excess anmpunt is paid by the

4t h respondent the sane shall ‘be refundable to himby the
respondent Gover nnent .

For the reasons stated above this appeal 'succeeds. The

i mpugned orders of the courts bel ow are set ‘aside as al so the
contract awarded to the 4th respondent by the respondent-State as
per its order dated 19.9.2002. The appeal is all owed.




