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S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT

S.B. SINHA, J :

1. This appeal is directed against a judgnment and order dated 16.11.1999
passed by a Division Bench of the Kerala Hi gh Court in MFA No. 137 of

1989 whereby and whereunder the appeal preferred by the respondents

herei n questioning 'the order dated 21.02.1979 passed by the Forest Tribunal
Manjeri in QA No. 594 of 1976 was al | owed.

2. The basic facts of the case are not in dispute.

Appel | ants herein purchased 14 acres of land in Thenkara Vill age of
Mannarghat taluk in the District of Kerala. The said 14 acres of |land was a
part of 47.35 acres of |and purchased jointly in the nane of the appellants,
their father and uncle. There allegedly existed rubber plantation in the said
l and. Teak and other trees had al so been planted there. A partition in the
fam ly took place as a result whereof 23.5 acres of |and out of 47.35 acres of
land was allotted to the appellants-and their father. A question arose as to
whet her the said 14 acres of land out of total 23.5 acres vested in the State
by virtue of the provisions of the Kerala Private Forest (Vesting and
Assignnent) Act, 1971 (for short "the 1971 Act").  As 'their right to
possessi on over the said | and was questioned, the appellants filed an
application before the Forest Tribunal claimng exenption of the said |Iand.

3. The question which arose for consideration before the Tribunal and
consequently the High Court was as to whether they had any intention to
cultivate the |and.

4. The 1971 Act was enacted to provide for vesting the private forests
with the government in the State of Kerala and for the assignnent thereof to
agriculturists and agricultural |abourers for cultivation.

5. Section 2(a) of the 1971 Act defines the "appointed day" to nmean the
10th day of My, 1971. "Omer" in relation to a private forest has been
defined in Section 2(c) to include a nortgagee, |essee or other person having
right to possession and enjoynment of the private forest. The term "private
forest"” has been defined in Section 2(f) to nean:

"(1) inrelation to the Malabar district referred to in
sub-section (2) of Section 5 of the State
Reor gani sati on Act, 1956 (Central Act 37 of 1956)

(i) any land which the Madras Preservation of

Private Forest Act, 1949 (Madras Act XXVII of

1949), applied imredi ately before the appointed

day excl udi ng \ 026

(A | and which are gardens or nilanms as defined

in the Kerala Land Reforms Act, 1963 (1 of 1964).
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(B) | ands which are used principally for the
cultivation of tea, coffee, cocoa, rubber, cardanmom
or cinnanon and | ands used for any purpose
ancillary to the cultivation of such crops or for the
preparation of the same for the market.

Expl anati on \ 026 Lands used for the construction of
of fice buildings, godowns, factories, quarters for
wor knmen, hospitals, schools and pl aygrounds shal

be deened to be | ands used purposes ancillary to
the cultivation of such crops;

(© lands which are principally cultivated with
cashed or other fruit bearing trees or are
principally cultivated and any other agricultural
crop and

(D) sites of buildings and | and appurtenant to and
necessary for the conveni ent enjoynment or use of
such bui |l di ngs;

(ii) any forest not owned by the Government, to
whi ch the Madras Preservation of Private Forests
Act, 1949 did not apply, including waste |ands

whi ch are enclaves wthin wooded areas.

(2) inrelation to the remaining areas in the State of
Keral a any forest not owned by the CGovernment

i ncludi ng waste | ands which are enclaves within
wooded areas."

Section 3 of the 1971 Act provides that the private forest would vest
in the governnent. . Sub-section (2) of Section 3 thereof, however, carves out
an exception thereto stating that nothing contained in Sub-section (1) shal
apply in respect of land conprised in private forests held by an owner under
his personal cultivation, as is within the ceiling limt applicable under the
Keral a Land Reforms Act, 1963 or any building or structure standing
thereon or appurtenant thereto. The Explanation appended to Sub-section
(2) of Section 3 includes cultivation of trees or plants of any species. Sub-
section (3) of Section 3, however, deals with a situation stating that sub-
section (1) shall apply in respect of private forests held by an owner under a
val id regi stered docunent executed before the appointed day and i ntended
for cultivation by him which together with other l'ands hel d by himto which
Chapter 11l of the Kerala Land Reforms Act, 1963 is applicable, does not
exceed the extent of the ceiling area applicable to himunder Section 82
t her eof .

6. The fact that the lands in quest|on was purchased under a registered
deed of sale dated 13.09.1966 is not in dispute. The |ands were, therefore,
hel d by the appellants prior to the appointed day specified in the 1971 Act.
According to the appellants, they planted teak, irul and nmaruthu trees on or
before 31.12.1970 covering an extent of 1.60 hectares, as would appear from
grant of a new planting licence granted by the Rubber Board. It further
appears froma certificate dated 30.11.1999 that in the year 1972, they

pl anted 1300 trees over an area of 2.83 hectares.

7. By reason of the 1971 Act, a forumfor settlenment of disputes has been
provided in the formof Tribunal constituted thereunder inter alia for

resol ution of disputes in regard to the questions such as whether any private
forest or portion thereof has been vested in the governnent or not, or

whet her the land in question is a private forest or not. The Hi gh Court has
been conferred with the appellate power thereunder

8. An application appeared to have been filed by the appell ants before
the Forest Tribunal which was marked as OA No. 594 of 1976 stating that

13.50 acres (5.46 hectares) of rubber had been planted. The dispute was

only inrelation to the 14 acres of land. The said application was allowed by
the Tribunal by an order dated 21.02.1979 hol ding that the appellants have

got title and possession thereto and have been holding | ands within the
ceiling limts. The Tribunal granted exenption in respect of the land in
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question in terns of Section 3(3) of the 1971 Act. It was held:

"8. It was contended for the petitioners that they
are entitled to the exenption provided in section
3(3) of the Act. The petitioners had obtained right
over this property as per the registered docunments
executed prior to 10.5.1971. In the circunstances
of this case, it can also be held that the property
was obtained by the petitioners with the intention
to cultivate the same. PW has stated that besides
the petition schedul ed property he has got 3-1/2
acres of rubber plantation and one acre of property
where coconut, pepper, coffee, etc. are planted.

He had a wife and 5 minor children as on 1.1.1970.
H's wife and minor children have also no other
property. According to PW1 the second petitioner
has got only 2 acres of rubber estate besides the
property obtai ned by himunder Ext. Al. The

second petitioner had also a wife on 1.1.1970. She
has no other property. PW1 has further stated that
the third petitioner has al'so no property apart from
what was obtained under Ext. A 1. The third
petitioner had no famly as on 1.1.1970. There is
no evi dence on the side of the respondents to show
that the above statenents of PW1 are false and

that the petitioners have other properties also. In
the circunstances, it can be held that including the
petition schedul ed property, the petitioners wll be

having only properties within ceiling limts
appl i cabl e under the Keral a Land Reforns Act-
Therefore, | find that even though the petition
schedul ed property is a private forest, the sane is
not liable to be vested in the Government under
section 3(3) of Act 26 of 1971."

9. Agai nst the said order, no appeal was preferred. The said order
therefore, was allowed to attain finality. However, on or about 1.12.1986,
provision for review of the order of the Tribunal was introduced by way of
i nsertion of Section 8B of the 1971 Act which reads as under

"8B. Power of Custodian to apply for review of
deci si ons of Tribunal.

(1) Not wi t hst andi ng anything contained in this
Act or in the Linmtation Act, 1963 (Central Act 36
of 1963), or in any other law for the time being in
force, or in any judgement, decree or order of any
court or other authority, the Custodian may, if he is
satisfied that any decision of the Tribunal under
Section 8 requires to be reviewed on the ground
that such deci sion has been made on the basis of
concessions made before the Tribunal without the
authority in witing of the Custodian or the
CGovernment or due to the failure to produce

rel evant data or other particulars before the

Tri bunal or that an appeal against such deci sion
could not be filed by reason of the delay in

appl ying for and obtaining a certified copy of such
deci si on, nmake an application to be Tribuna

during the period beginning with the

commencemnent of the Kerala Private Forests

(Vesting and Assignment) Amendnent Act, 1986

and ending on the 31st day of March, 1987 for
revi ew of such deci sion.

(2) An application under sub-section (1) shall be in
the prescribed formand shall be verified in the
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prescri bed manner.

(3) On receipt of an application under sub-section
(1), the Tribunal shall, notw thstandi ng anything
contained in this Act or in the Linmtation Act, 1963
(Central Act 36 of 1963), or in any law for the time
being in force, or in any judgenent decree or order
of any court or other authority revi ew decision and
pass such orders as it may think fit."

10. "Cust odi an of Vested Forests" and "Conservator of Forests" filed a
revision petition before the Forest Tribunal. Colum 6 of the prescribed

form however, was not filled. 1In the said revision petition, it was inter alia
st at ed:

"3. It is noticed that the relevant data and certain
particulars that are very relevant and necessary for
the proper appreciation and for-arriving at a just
deci si on, ‘were not produced earlier before the

Tri bunal
4. Certain material particulars, relevant data and
evi dence are now avail abl e;” which wil'l help the

revision petitioners to substantiate that the disputed
property is a private forest and that the respondent
herein is not eligible for any relief of exclusion or
exenption from vesting.™

11. A Conmi ssi oner was appoi nted by the Tribunal. He submitted a
report stating:

"Fromthe present nature of the property, the sign
of cultivation as on the appointed day cannot be
ascertained. | was told by the 3rd respondent that
the teak wood were planted. But the sane were
seen scattered except sone of teak trees on the
Sout h- Western portion are seen stood in the Iined
up nature and sone of themare seen in the
boundary of this portion

The ot her point which | was told by the Forest
Oficial is that on the western side in between the
di sputed property and property belong to Ayill oor
there is no cl ear boundary denarcation, and the
nature of the species seen in the disputed property
where the forest nature trees |ike Teak and ot her
trees found is the sane in the property of Ayilloor
in certain portion only."

12. By reason of an order dated 24.08.1983, the said review petition filed
by the Custodian was di sm ssed stating:

"10. The question is regarding ceiling area. The
first petitioner is having his wife and 5 ninor
children. Apart fromthe other two applicants his
share in the disputed property is 7.72 acres. He
can keep upto 20 acres or 14 standard acres. He

has produced Ext. A4 possession certificate from
the Tahsildar, Meenachil, 11.28 acres is the tota
hol ding of three applicants. He has produced Exts.
A5 and A6 the registration fromthe Rubber Board

to show that about 3.65 acres out of his property is
planted with rubber. It has to be excluded for the
purpose of ceiling. Even otherwise, if we add

11.28 acres by 7.72 acres of the disputed property,
the total makes only 19 acres. The first applicant
and his wife and children are entitled to keep up to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

20 acres, and therefore, they are within the ceiling
area. Second petitioner has produced Ext. A3
possession certificate fromthe Tahsildar stating
that he is in possession of 2 acres of land. Ext. A7
will show that these two acres is planted with
rubber. He is also married. Therefore, he is also
within the ceiling area. The third petitioner was
not married and he can keep only this property.

He has not produced a possession certificate

because he has no lands in his native place.
Therefore, | find that the applicants are within the
ceiling area

11. My learned predecessor has found that the
applicants were holding the llands with intention to
cultivate. The very fact that the entire property is
now planted with rubber i's revealed fromthe

Conmi ssioner’s report proved that the applicant

has acquired the property with intention to
cultivate. ~In these circunstances, | do not find any
ground to-interfere with the orders passed by ny

| ear ned predecessor.

In the result, there is no nerit in the review
application and the same is di smssed.”

13. The Hi gh Court, however, by reason of the inpugned judgrment has
al  owed the appeal preferred by the respondents herein stating:

"\ 005The tribunal properly held that the respondents
had title to the property. But there was no

evi dence to show that the respondents herein were
hol ding the property with intention to cul tivate on
the appointed day. No docunents were produced

to show that they had the intention to cultivate the
land wi th rubber, coffee or any other type of
cultivation as on or prior to the appointed day.

The tribunal allowed the application solely because
these applicants were not having land in excess of
the ceiling area and that the property had been
found cultivated at the tinme of the visit of the
Conmi ssioner. For applying sec. 3(3) of the Act,
the cultivation of the property subsequent to the
vesting cannot be taken into account. For

exenpting the land u/s 3(3) of the Act, the
intention to cultivate the |and nust be evident at

| east prior to or as on 10.5.1971 and it should be
pl eaded and proved. In fact there was no pl eading
in the application for claimng exenption u/s 3(3)
of the Act. As there was no pl eadi ng and evi dence
regarding the intention to hold the property as on
the date of vesting or prior to it, sec. 3(3) of the
Act cannot be applied. 1In the absence of any such
evi dence, the tribunal cannot be justified in
allowing the petition as per the order dt. 21.2.1979
and in dismssing the review application. Hence

the review application has only to be allowed and
the O A to be dismssed."

14. M. T.L.V. lyer, learned senior counsel appearing on behalf of the
appel l ants, in support of this appeal, would submit that the Hi gh Court
commtted a serious error insofar as it failed to take into consideration that
was not a case where the review petition could have been entertained. In

any event, the | earned counsel would contend that having regard to the
limted scope of appeal in ternms of Section 8A of the 1971 Act, the order of

it
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the Tribunal should not have been interfered with by the High Court. The

H gh Court, the | earned counsel would contend, m sconstrued and

m sinterpreted the provisions of Section 3(3) of the 1971 Act. According to
the | earned counsel, Sub-sections (2) and (3) of Section 3 nust be read
conjointly so as to give an effective neaning thereto.

15. M. G Prakash, |earned counsel appearing on behalf of the
respondents, however, would subnit that the review petition was
mai nt ai nabl e.

16. Several questions arose for consideration before the High Court. The
Hi gh Court indisputably had a limted role to play. W, as at present

advi sed, are not inclined to accept the subm ssion of M. lyer that Sub-
sections (2) and (3) of Section 3 of the 1971 Act would operate in the sane
field. In our opinion, both operate in different fields. However, on a plain
readi ng of the inpugned order passed by the H gh Court, we are of the

opi nion that the Hgh Court was not correct inits viewin regard to its
construction of Section 3(3) of the 1971 Act. The Tribunal, while exercising
its power ‘under Section 8 of the 1971 Act, had taken into consideration the
guesti on which arose before it, viz., as to whether the appellants herein had
intentionto cultivate theland on the appointed day. Appointed day having
been defined in the 1971 Act, the rel evant aspect was the situation as it

exi sted on that day, i.e., on 10.05.1971. For the purpose of attracting Sub-
section (3) of Section 3-of the 1971 Act, it was not necessary that the entire
area shoul d have been cultivated for arriving at a decision as to whether the
owner of the land had the intention to cultivate or not. Also, it was required
to be considered having regard to the activities carried on by the owner from
the day of purchase till the appointed day. For the said purpose, subsequent
conduct of the owner of the |and was al so relevant. Devel opment of the |and
by plantation of rubber plants'is not in dispute.  The Explanation appended

to Section 3(2) of the 1971 Act clearly suggests that cultivation would
include cultivation of trees or plants of any species. Intention to cultivate by
the owner of the land, we think, has to be gathered not only in regard to the
fact situation obtaining at a particular-time but also with regard to the
subsequent conduct of the parties. |If the activity in regard to cultivation of
| and or devel opnent thereof is systematic and not sporadic, the sanme al so

may give an idea as to whether the owner intended to cultivate the land. The
words 'intend to cultivate' clearly signify that on the date of vesting the |and
in question had not actually been cultivated in its entirety but the purchaser
had the intention of doing so. Such intention on the part of the purchaser

can be gathered fromhis conduct in regard to the devel opnent of [and for
making it fit for cultivation preceding to and subsequent to the date of

vesti ng.

17. The Hi gh Court, in our opinion, was not correct in opining that for
appl ying Section 3(3) of the 1971 Act, the cultivation of the property
subsequent to the vesting cannot be taken into account. The High Court ‘al so
was not correct in arriving at finding that there had been no evi dence

what soever that the owners intended to cultivate the land prior to
10.05.1971. As the provision contained in Sub-section/ (3) of Section 3 of
the 1971 Act clearly provides for exclusion of thetoperation of Sub-section
(1) thereof, the sane has to be construed liberally.  So construed, the
conduct of the parties was a relevant fact. The Hi gh Court, i'n our opinion,
therefore was not correct in ignoring the findings of the Tribunal. Also, the
Hi gh Court should bestow its attention to the findings arrived at by the

Tri bunal having regard to the limted nature of the scope and anbit of appea
in ternms of Section 8A of the 1971 Act and, particularly, in view of the fact
that the order dated 21.02.1979 had not been appeal ed agai nst.

18. For the reasons aforenentioned, the inmpugned judgnent is set aside
and the matter is renmtted to the H gh Court for its consideration thereof
afresh in accordance with law. The appeals are allowed with the

af orementi oned observations. No costs.




