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ClVIL APPEAL NO. 2534 COF 2007
[Arising out of S'L.P. (Civil) No. 12280 of 2006]
S.B. SINHA, J :

1. Leave granted.

2. Respondent herein was enpl oyed as a hel per at Kunuli Depot of
Appellant. A crimnal conplaint was | odged against himfor alleged

conmi ssion of theft of Rs.37,086.05 on 03.11.1985. A disciplinary

proceeding was also initiated against him He pleaded not guilty to the said

charge both before the disciplinary authority as also the crimnal court. In
the disciplinary proceeding, he was, however, found to be guilty of the said
char ge. He was dism ssed fromservices only after a show cause notice

was served on him

3. Appel lant filed an application for approval 'of the said order of

renoval purported to be in terms of Section 33(2)(b) of the lndustria

Di sputes Act, 1947 (for short, 'the Act’). Approval sought for was not
granted on the premise that in passing the said order of term nation, C ause
17(5) of the Certified Standing O ders of the Corporation, which required
the managenent to take into account the past record before passing the order
of dism ssal, was not conplied wth.

4, Duri ng pendency of the said proceedings beforethe Tribunal
admittedly the Criminal Court held the respondent not guilty of comm ssion
of the charge of renoval of the said anbunt of Rs. 37,086.05. He was,
therefore, acquitted.

5. A Wit Petition was filed by the appellant questioning the said Oder
of the Labour Court which was marked as Wit Petition No. 1485/1990. A

| earned Single Judge of the said Court allowed the Wit Petition. Aggri eved
by and dissatisfied therewith, Respondent preferred an appeal before a

Di vi si on Bench of the Hi gh Court. By reason of the inpugned judgnent,

the sai d appeal has been all owed hol di ng

"14. Unfortunately, the | earned Judge while
accepting the case of Managenent, committed two
errors. The first one is that he proceeded that the
charge | evel ed agai nst the workman relates to

m sappropri ation. It is not in dispute that based on
the conpl aint of the Managenent, prosecution was

| aunched agai nst the workmen for the offence of theft,
whi ch al so ended in acquittal in CC. No. 75 of 1986
on the file of Judicial Magistrate, U hamapal yam
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dated 14.10.1987. Secondly, the |earned Judge
conmitted an error in holding that when an enpl oyee
is involved in the case of misappropriation of funds,
no | esser puni shnent than the dismissal fromservice
can be inposed. However, according to the |earned
Judge when a maj or punishnent is to be inposed
dependi ng upon the nature or gravity of the offence,
then the factors nentioned in clause 17(5) of the

St andi ng Orders have sone rel evance. "

6. Appel l ant is, thus, before us.

7. M. T. Harish Kumar, |earned counsel appearing on behalf of the
appel l ant, would subnmit that Cause 17(5) of the Certified Standing Orders
of the Corporation cannot be held to be inperative in character. Accordi ng
to the | earned counsel, in-a case of misconduct involving crininal breach of
trust, the enployer would be justified in inposing a puni shment of

term nation of services and in that view of the matter, question of |ooking
into the past conduct of the enpl oyee would not ari se.

8. 't was contended that past conduct of an enpl oyee woul d be taken
into consideration, only in the event the m sconduct proved is not a grave
one. In a matter involving conm ssion of grave m sconduct on the part of

the workman, it was contended, there is no place for generosity or synpathy
and the case has to bedealt with firmy. Reliance, in this behalf, has been
pl aced on Janatha Bazar (South Kanara Central Cooperative Wol esal e

Stores Ltd.) and Others v. Secretary, Sahakari Naukarara Sangha and Ot hers
(2000) 7 sCC 517] ‘and Divisional Controller, KSRTC (NVKRTC) V.

A . T. Mane [(2005) 3 SCC 254].

9. The | earned counsel argued that it was not a case where the High
Court could have taken into consideration the question as to whether the

puni shment i nmposed was shockingly di sproportionate to the m sconduct

proved. It was urged that the jurisdiction of the Labour Court in considering
the petition under Section 33(2)(b) Act being limted; it could not reappraise
the evidence adduced in the disciplinary proceeding. Even acquittal in a
crimnal proceeding M. Harish Kumar submitted, could not have any effect

in a donestic enquiry, in view of the fact that the standard of proof in
crimnal proceeding and donmestic enquiry is entirely different. Strong
reliance, in this behalf, has been placed on South Bengal State Transport
Corporation v. Sapan Kumar Mtra and Cthers [(2006) 2 SCC 584] and N
Selvaraj v. Kumbakonam City Uni on Bank Ltd. and Another [ (2006) 9 SCC

172].

10. M. S. CGuru Krishna Kumar, |earned counsel appearing on behal f of

the respondent, on the other hand, would submit that it is not ‘a case where

this Court should exercise its discretionary jurisdiction under Article 136 of
the Constitution of India. It was contended that clause 17(5) of the Certified
Standing Orders was clearly applicable and the conditions |laid down therein

nust be consi dered before inposition of punishnent keeping in viewits

cumul ative effect. The | earned counsel would contend that clause 17(5) <of

the Certified Standing Orders is mandatory in character. It was al so
contended that admittedly past conduct of the respondent has not been
consi dered whil e inposing the punishment. It was urged that the conduct

of the respondent was otherwi se blenm shless otherwise. Qur attention, in
this behal f, has been drawn to the fact that in terms of the order of the
Labour Court refusing to grant approval, the respondent was taken back in
service in the year 1989 and since then he has been working in the bank

wi t hout any bl em sh what soever. The |earned counsel would submit that the
order of acquittal passed by the Crimnal Court having been taken into
consi deration by the D vision Bench, the sane should be considered to be an
addi tional factor apart fromthe factors contained in Cl ause 17(5) of the
Certified Standing Orders.

11. Clause 17(5) of the Standing Orders of the Corporation reads as
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"I n awardi ng the puni shnent under this standi ng order
the enpl oyer shall take into account the gravity of the
m sconduct, the previous record of the workman and

any ot her extenuation or aggravating circunmstances that

may exist."

12. On a plain reading of the said provision and particularly in view of the
fact that the word "shall" has been used, prima facie it would be construed

to be inperative in character. 1t may, however, be held to be directory in
certain situation. Wile construing a statute of this nature, the context plays
an inmportant role. Interpretation of a statute would al so depend upon the

fact situation obtaining in the case. There are, however, certain exceptions
to the said rule. The question came up for consideration before this Court in
U P. State Electricity Board v. Shiv Mhan Singh and Another [(2004) 8

SCC 402] wherein it was,  inter-alia, noticed

"96. Odinarily, although the word shall is considered to

be i mperative in nature but it has to be interpreted as
directory if the context or the intention otherw se
demands. (See Sainik Mtors v. State of Rajasthan, AR
para )
97. It is inmportant to notethat in Crawmford on Statutory
Construction at p. 539, it is stated:
271. M scell aneous/ /i nplied exceptions fromthe
requi renents of mandatory statutes, in
general . Even where a statute is clearly mandatory
or prohibitory, yet, \in many instances, the courts
will regard certain conduct beyond the prohibition
of the statute through the use of various devices or
principles. Mst, if not all of these devices find
their justification in considerations of justice. It is
a well-known fact that often to enforce the law to
its letter produces nmanifest injustice, for frequently
equi t abl e and humane consi derations, and ot her
consi derations of a closely related nature, would
seemto be of a sufficient calibre to excuse or
justify a technical violation of the |aw

\ 005 \ 005 \'005
105. Only because the expression shall has been
enpl oyed in sub-section (4) of Section 4, the sane nay
not be held to be inperative in character having regard to
the fact that not only, as noticed hereinbefore, a contract
of apprenticeship comences but also in view of the fact
that an application for registration of apprenticeship
contract is required to be made within a period of three
months in terns of Rule 4-B of the Apprenticeship Rul es,
1992. The Act nowhere provides for the consequences of
non-regi stration

\ 005 \ 005 \ 005

109. It is now a well-settled principle of law that if the
| anguage used in a statute is capable of bearing nore than
one construction, the true meaning thereof should be
sel ected having regard to the consequences resulting
fromadopting the alternative constructions. A
construction resulting in hardship, non-fulfilnent of the
purpose for which the statute has been brought in force
shoul d be rejected and shoul d be given that construction
whi ch avoi ds such results.”

13. Yet again in P.T. Rajan v. T.P.M Sahir and G hers [(2003) 8 SCC
498], this Court observed
"45. A statute as is well known must be read in the text
and context thereof. Wiether a statute is directory or
mandat ory woul d not be dependent on the user of the
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words shall or may. Such a question nmust be posed and
answered having regard to the purpose and object it seeks
to achi eve.

46. What is mandatory is the requirement of sub-section
(3) of Section 23 of the 1950 Act and not the mnisteria
action of actual publication of Form 16.

47. The construction of a statute will depend on the
purport and object for which the sane had been used. In
the instant case the 1960 Rules do not fix any tine for
publication of the electoral rolls. On the other hand
Section 23(3) of the 1950 Act categorically nmandates that
direction can be issued for revision in the electoral roll by
way of anmendnent in inclusion and deletion fromthe
electoral roll till the date specified for filing nom nation
The electoral roll as revised by reason of such directions
can therefore be anmended only thereafter. On the basis of
direction issued by the competent authority in relation to
an application filed for inclusion of a voters name, a

nom nation can be filed. The person concerned,

theref ore, woul d not be inconvenienced or in any way be
prejudi ced only because the revised electoral roll in Form
16 is published a few hours later. The result of filing of
such nom nati on woul d become known to the parties
concerned al so after 3.00 p.m

48. Furthernore, even if the statute specifies a time for
publication of the electoral roll, the sane by itself could
not have been held to be mandatory. Such a provision

woul d be directoryin nature. It is awell-settled principle
of law that where a statutory functionary is asked to
performa statutory duty within the tinme prescribed
therefor, the sane would be directory and not nmandatory.
(See Shiveshwar Prasad Sinha v. District Magistrate of
Monghyr, Nonmita Chowdhury v. State of WB. and

Garbari Union Coop. Agricultural Credit Society Ltd. v.
Swapan Kumar Jana)

49. Furthernore, a provision in a statute which is
procedural in nature although enploys the word shal

may not be held to be mandatory if thereby no prejudice

is caused. (See Raza Bul and Sugar Co. Ltd. v. Minicipa
Board, Rampur, State Bank of Patiala v. S. K _Sharm

Venkat aswamappa v. Special Dy. Commr. (Revenue) and

Rai Vimal Krishna v. State of Bihar.)"

14. In Ashok Lanka and Another v. Rishi Dixit and hers [(2005) 5 SCC
598], it was held

"53. The question as to whether a statute is mandatory or

directory woul d depend upon the statutory schene. 1t is

now wel | known that use of the expression shall or may

by itself is not decisive. The court while construing a

statute nmust consider all relevant factors including the

pur pose and object the statute seeks to achieve. (See P.T.

Rajan v. T.P.M Sahir and U P. SEB v. Shiv Mhan

Si ngh.)"

15. There cannot al so be any doubt that ordinarily consequences flow ng
fromcontravention of an inperative character of a statute has to be given
effect to. A statutory provision may be substantive or procedural. If it is

substantive, the requirenents laid down in the statute should ordinarily be
conplied with. However, when the provisions contain a procedural matter,
substantial conpliance thereof would serve the purpose.

16. Application of a statute or principle of law, however, nmay vary from
case to case

17. Only because the statute is inperative, it may not necessarily lead to a
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declaration that the order inpugned is a nullity.

18. In State Bank of Patiala and Gthers v. S. K. Sharma [(1996) 3 SCC
364], this Court has, inter alia, laid down the lawin the following terms :
"33. W may summarise the principles energing from
the above discussion. (These are by no nmeans intended to
be exhaustive and are evol ved keeping in viewthe
context of disciplinary enquiries and orders of

puni shment i nposed by an enpl oyer upon the

enpl oyee) :

\ 005 \ 005 \ 005

(4)(a) In the case of a procedural provision which

is not of a mandatory character, the conplaint of
violation has to be exam ned fromthe standpoint

of substantial conpliance. Be that as it may, the

order passed in violation of such a provision can

be set aside only where such viol ation has

occasi oned prejudice to the delingquent enployee.

(b) Inthe case of violation of a procedura

provision, whichis of a mandatory character, it has
to be ascertained whether the provisionis

conceived in the interest of the person proceeded
against or in public interest. If it is found to be the
fornmer, then it nust be seen whether the

del i nquent of ficer has waived the said requirenent,

ei ther expressly or by his conduct. If he is found to
have wai ved it, then the order of punishnent

cannot be set aside on the ground of the said
violation. If, on the other hand, it is found that the
del i nquent of ficer/enpl oyee has not waived it or
that the provision could not be waived by him
then the Court or Tribunal should make

appropriate directions (include the setting aside of
the order of punishnment), keeping in nmind the

approach adopted by the Constitution Bench in B
Karunakar18. The ultimate test is always the

sanme, viz., test of prejudice or the test of fair
hearing, as it may be called."

19. O dinarily, although sub-clause (5) of Cause (17) of the Certified
Standing Orders is required to be conplied with, the same, in our opinion
woul d not nmean that in a given situation, there cannot be any deviation

t herefrom In a case where dismissal or renoval of service is to be
ordinarily followed, e.g. in a case of grave m sconduct like

nm sappropriation, strict enforcenment of the rule nmay not be insisted upon.
When, we say so, we are not oblivious of the law that an executive agency is
ordinarily bound by the standard by which it professes its actions to be
judged. [See Harjit Singh & Another v. The State of Punjab & Another

[2007) (3) SCALE 553]. But where a procedural provision nerely enbodied

the principles of natural justice, in view of the decision of this Court in State
Bank of Patiala (supra), the question as to whether the principle has been
followed or not, will depend upon the fact situation obtaining in each case.
[ See Ashok Kumar Sonkar v. Union of India & Gthers \026 [2007 (3) SCALE
517].

20. It will be useful to note that in State of Punjab and Qthers v.

Sukhwi nder Singh [(1999) SCC (L&S) 1234], this Court has held that the

words "gravest act of msconduct" occurring in Rule 16.2(1) of the Punjab
Police Rules need not be used in the order of punishnent, as it can be found
out fromthe factual matrix obtaining in each case

21. However, there is another aspect of the matter which cannot be | ost
sight of. Respondent, in the neanwhile, has been acquitted. The factum of
his acquittal has been taken into consideration by the Division Bench, which
was considered to be an additional factor. Odinarily, the question as to
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whet her acquittal in a crimnal case will be conclusive in regard to the order
of puni shnent inposed upon the delinquent officer in a departnenta

proceeding is a matter which will again depend upon the fact situation

i nvolved in a given case

22. There are evidently two |lines of decisions of this Court operating in
the field. One being the cases which would come within the purview of

Capt. Paul Anthony v. Bharat Gold M nes Ltd. and Another [(1999) 3 SCC

679] and GM Tank v. State of Gujarat and OQthers [(2006) 5 SCC 446].
However, the second |ine of decisions show that an honourable acquittal in
the crimnal case itself may not be held to be determinative in respect of
order of punishnment neted out to the delinquent officer, inter alia, when :
(i) the order of acquittal has not been passed on the sane set of fact or sane
set of evidence; (ii) the effect of difference in the standard of proof in a
crimnal trial and disciplinary proceedi ng has not been consi dered. [ See
Conmi ssi oner of Police, New Del hi v. Narender Singh (2006) 4 SCC 265],

or; where the delinquent officer was charged with sonething nore than the
subj ect-matter of the crimnal case and/or covered by a decision of the G vi
Court. | [See G M Tank (supra), Jasbir Singh v. Punjab & Sind Bank and

Q hers - 2006 (11) SCALE 204, and Noida Enterprises Assn. v. Noida &

QO hers --2007 (2) SCALE 131 \ 026 Para 18]

23. In Narinder Mohan Arya v. United India Insurance Co. Ltd. and
O hers [(2006) 4 SCC 713}, this Court held :

"39. Under certain circunstances, a decision of a civi
court is also binding upon the crimnal court although

converse is not true. (See Karam Chand Ganga Prasad
v. Union of India). However, it is also true that the
standard of proof in a crimnal case and civil case is
different.

40. W may notice that in Capt. M Paul Anthony v.
Bharat Gold Mnes Ltd., this Court observed: (SCC p
695, para 35)

" 35. Since the facts and the evidence in
both the proceedi ngs, nanely, the departnenta
proceedi ngs and the crimnal case wee the sane
wi t hout there being any iota of difference, the
di stinction, which is usually drawn as between the
departnmental proceedi ngs and the crim nal case on
the basis of approach and burden of proof, would
not be applicable to the instance case."

41. We may not be understood to have |laid down a | aw
that in all such circunstances the decision of the civi
court or the crimnal court would be binding on the
disciplinary authorities as this Court in |arge nunber of
deci si ons points out that the same woul d depend upon

other factors as well. See e.g. Krishnakali Tea Estate v.
Akhi | Bharatiya Chah Mazdoor Sangh and Manager
Reserve bank of India v. S. Mni. Each case is,

therefore, required to be considered on its own facts.

24. In Delhi Coth and General MIls Co. v. Ganesh Dutt and O hers
[(1972) 4 SCC 834], this Court stated

"31. M. Sharma referred us to Paragraph 40 of the
Certified Standing Orders of the appellant Conpany Ex.

M4 to the effect that in the order deciding to dismss the
wor kman, the appel l ant Conpany has not taken into

account, as it is bound to, the previous record, if any, of
t he wor knen. Thi s contenti on cannot be accepted
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because in the order dated May 9, 1966, comruni cated

to each of the workmen, in the penultinmate paragraph it

has been stated that while arriving at the decision to

di sm ss the enployees fromthe service for m sconduct,

all relevant circunstances including the past record of
service, have been fully taken into consideration. So far
as we could see, no challenge has been nmade by the

wor knmen that the appellant has not taken into account his
past record."

25. We are, however, of the opinion that it is not a fit case where this
Court should exercise its extra extra-ordinary jurisdiction under Article 136
of the Constitution of India. Respondent has been taken back in service in
the year 1989. The occurrence took place in the year 1985. The
application under Section 33(2)(b) of the Act was filed on 16.06. 1986. It
was rejected by an order dated 19.4.1989. Respondent, thereafter, was taken
back in service. Despite the fact that the Wit Petition filed by the appell ant
was al |.owed on 08.10.1999, by reason of an interimorder of stay granted by
the Division Bench, he continued in his service. By reason of the inpugned

j udgrent," the Division Bench, as noticed herei nbefore, set aside the

judgrment of the | earned Single Judge. Respondent is nerely a class IV

enpl oyee, it does not hold any office of confidence. He was not charged
with an offence of crimnal breach of trust.

26. Thus, it is now well-settled principle of law that this Court shall not
exercise its jurisdiction under Article 136 of the Constitution of India, only
because it may be lawful to do so. [See Transmi ssion Corporation of A P.

Ltd. v. Lanco Kondapalli Power (P) Ltd. (2006) 5 SCC 540] and Chandra

Singh and O hers v. State of Rajasthan and Another [(2003) 6 SCC 545].

27. For the reasons aforenentioned, the appeal is dismssed. However, in
the facts and circunstances of the case, there shall be no order as to costs.




