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Thi s appeal by special |eave arises out of the
j udgrment of the Karnataka Hi gh Court whereby the petition
made by the tenth petitioner under Section 96 of the Code of
Crimnal Procedure for setting aside of the Notification dated
27t h June 1997, forfeiting all copies of the nove
" Dhar makaar ana" under Section 95 of the Code,  has been
di smi ssed.

The matter arises out-of the following facts :
Basaveshwara, a great saint of the 12th Century,
al so known as "Basavanna" was born in Bagewadi in Bijapur
District, Karnataka State. Hi's elder sister Akkanagamma was
a saintly wonman. Her son Channabasaveshwara too grew up
to be a great social reforner and a preacher of Veerashai vism
a religious sect, and of the Basava Philosophy. ~The famly
consi sted of individuals of progressive thought who sought to
pronote social reformin H ndu society and for that purpose
preached that all were equal
Petitioner No.11 Dr. P.V. Narayanna published a
novel in 1995 entitled "Dharnakaarana" portraying the story
of Basaveshwara, Akkanaganma and Channabasaveshwar a
narrated in first person, the narrator being Basaveshwara
hi nsel f. The book was sel ected by the Karnataka Sahitya
Acadeny for its annual award as the best novel for the year
1995. It appears that sonme emnent figures in the field of
literature and otherwi se, including Shri B.D. Jatti, the forner
Vice-President of India wote to the State Governnent that
sonme of the statenents nmade therein were objectionable,
inflanmatory, hurtful and insulting to the sentinments and
feelings of the Veerashaivas and the foll owers of
Basaveshwara, and suggested that the novel should be
forfeited. It al so appears that the Akhila Bharat Veerashaiva
Mahasabha filed a suit in the Gty Cvil Court at Bangal ore
seeking an injunction restraining the Government from
conferring the award on the Author and for an order banning
the publication and sale of the book on which such an order
was in fact made. Faced with this delicate situation, the State
Governnment issued a Notification dated 27th March 1997
under Section 95 of the Code of Criminal Procedure
(hereinafter called the 'Code'), ordering the forfeiture of the
book. A petition was thereafter filed under Section 96 of the
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Code and while the matter was yet pendi ng (and observing

that the notification had not been issued by the conpetent
authority) the State Government withdrew the said Notification
and i ssued a fresh one on 27t h June 1997. A petition
under Section 96 of the Code was again filed by the Author Dr.
P.V. Narayana, on which the matter was referred for decision

to a Bench of 3-Judges under sub-Section (2) of Section 96

t her eof . The Judges exami ned the matter in extenso and by
their judgnent & Order dated 16th April 1998 dismissed the
petition. This judgnment has been inmpugned before us after
special leave. The Court relying on several judgments of this
Court and High Courts held that an order under Section 95 of
the Code was justified if it appeared to the State Governnent
that the published nmaterial contained objectionable matter
and that such matter was naliciously intended to pronote
feelings of enmity and hatred between different classes of the
citizens of India as envisaged under Sections 124-A, 153-A,
153-B, 292, 293 and 295-A of the Indian Penal Code, and

that such 'a Notification could not be said to be ultra-vires of
Article 19(1)(a) of the Constitution of India as it was a
reasonable restriction inposabl e under the Article. It further
observed that the onus to prove that the publication did not
fall within the paraneters of Section 95 of the Code rested on
the person who chal 'enged the Notification by filing a petition
under Section 96. The Court then went on.to exam ne the

facts of the case in the background of the lega

position and observed that the story projected by the author in

Chapter 12 that Channabasaveshwara was the illegitinmate son
of Akkanagamma as he had been conceived out of wedl ock
was i ndeed hurtful . The Court further held that the allegation

that it was the public odiumthat had fol lowed the pregnancy
that had conpel |l ed Basaveshwara and Akkanagamma to | eave
their home at Bagewadi and shift to Koondusama was again
an unwarranted accusation and without any basis. The Court
finally found that the explanation tendered by the author for
the change of residence was the subject matter of a raging
debat e anpbngst historians and religious functionaries and he
had nmerely adopted this story for the Novel, was unacceptable
and wi t hout any foundati on.

It is these circunstances that the matter has
cone before us.

W have heard the | earned counsel for the parties
and gone through the record carefully. At the very outset,
M. Raju Ramachandran, the | earned senior counsel for the
appel l ants has pointed out that the entire matter would have
to be exam ned in the backdrop of the philosophy and
princi pl es underlying sub-clause (h) of Article 51-A of the
Constitution of India which envisaged the developrent of a
scientific temperanent, a feeling of humanismand a spirit of
inquiry and reformand the fundanental right to freedom of
speech and expression guaranteed under Article 19(1)(a) of the
Constitution and the proscription or forfeiture of a publication
by the issuance of a Notification under Section 95 of 't he Code
must therefore strike a balance between the two and as the
Notification appeared to have been issued by the State
Government not on its own assessment or volition but under
pressure from persons of high social and political standing, it
was unsustainable. It has al so been pleaded that fromthe
book read as a whole it was clear that Basaveshwara,
Chennabasaveshwara and Akkanagamma had been depicted
as saintly persons and social reformsts, who had visualized a
new direction for society with the thesis that all nen were
equal and had attenpted to renove the social and religious
di sparities not only by precept but by practice as well. It has
finally been pleaded that there was no malicious intention in
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the publication of the book as it had the character of a nove
with a historical background in as much that the

circunst ances leading to the birth of Chennabasaveshwara

and the departure of Basaveshwara and Akkanagamma from
Bagewadi was a matter of nmuch debate and di scussion

amongst the Veerashaivas thenselves as also well known

aut hors belonging to the comunity and as such a fresh
interpretation given to the controversy by the author did not
justify the forfeiture of the book

The | earned Advocate Ceneral for the State of
Kar nat aka has, however, pointed out that the freedom of
speech and expression did not nean a licence to an author to
spew i nvective and vitriol and that the contents of the Book
whi ch the author hinself clained to be a novel had to be
scrutinized in the |ight of the circunstances of those who were
likely to read it. He has-urged that the attack on
Akkanagma was designed to portray her as of dubious
character particularly in Chapter 12, and even assum ng that
the author had a right to his opinions, it did not justify
basel ess ‘al I egations agai nst persons who were venerated and
revered by millions in South India as the story that
Channabasaveshwara was the illegitimate child of his nother
was clearly a matter of deep concern. The | earned Advocate
General has also highlighted that the circunstances |eading to
the change of residence from Bagewadi to Koondusama was
i ndeed a matter of debate, yet it had never been suggested til
now that it was the ignomny of the pregnancy that had
pronpted the change. ' It has al so been pl eaded that in the
light of the clear term nology of Section 96 of the Code the
onus to show that the offensive publication did not violate
Section 95 lay on the author hinself nore particularly as it
appeared froma reading of Chapter 12, that the contents
therein were prima facie intended to hurt the sentinments of a
section of the comunity.

The arguments rai sed by the Advocate General have been
supported by the | earned counsel for the intervener, who
added that a reading of the Novel 'showed that the attack
(though veiled) was in essence an attack on Basaveshwara as
he had objected to the ritualism pronoted by the Brahnin and
had preached that all nmen were equal, the cobbler and the
king being cited as an exanple, which was in stark contrast to
what had been preached earlier. |In reply Shri Ramachandran
has reiterated that the book was only a novel and it had to be
assessed as such and as the forfeiture of the book would
enure for all time the satisfaction of the Governnment under
Section 95 of the Code nust be beyond doubt and wit hout
mal i ce or outside influence.

It is true that the inculcation of a scientific
tenmperanment and a spirit of enquiry is essential for hunman
devel opnent and is a sine qua non for progress and for socia
change and Article 51-A (h) of the Constitution clearly
recogni zes this principle. Li kewi se Article 19 (1)(a) of the
Constitution gives every citizen the right to freedom of speech
and expression and this freedomis yet another vehicle
towards the same direction and goal. This Court in Indian
Express Newspapers (Bonbay) Pvt. Ltd. & Os. Vs. Union
of India & Os. (1985) 1 SCC 641 hel d:

"Freedom of expression, as learned witers
have observed, has four broad social purposes to
serve: (i) it helps and individual to attain self
fulfillment, (ii) it assists in the discovery of truth,
(iii) it strengthens the capacity of an individual in
participating in decision-nmaking and (iv) it provides
a nmechani sm by which it would be possible to
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establ i sh a reasonabl e bal ance between stability

and social change. Al nenbers of society should

be able to formtheir own beliefs and conmunicate
themfreely to others. In sum the fundanental
principle involved here is the people’ s right to know
Freedom of speech and expression should, therefore
recei ve a generous support fromall those who

believe in the participation of people in the

admini stration."”

It is however clear that the freedom of speech and
expression is not unfettered and Section 95 of the Code
exenplifies this principle on the understanding that this
freedom nust be available to all and no person has a right to
i mpi nge on the feelings of others on the prem se that his right
to freedom of speech remains unrestricted and unfettered. It
cannot be ignored that India is country with vast disparities in
| anguage, culture and religion and unwarranted and malici ous
criticismor interference in the faith of others cannot be
accept ed. Thi s Court whil e discussing the scope of Section
99- A of the old Code (corresponding to Section 95 of the Code)
in the Constitutional context in (1976) 4 SCC 213 State of
Utar Pradesh vs. Lalai Singh Yadav observed as under

"After all fundamental rights are
fundanental in a free republic, except in
times of national energency, when
rigorous restraints, constitutionally
sanctioned, are clanped down. W are
dealing with the Crimnal Procedure Code
and Penal Code and these | aws operate at
all times. W have therefore to interpret
the law in such a manner that |iberties
have pl enary play, subject of course to the
security needs of the nation, as set out-in
the Constitution and the |aws."

It was al so observed that it was the duty of the

State, being a State based on secular principles, not to take
sides with one religion or the other but to "create conditions
where the sentinments and feelings of people of diverse or
opposi ng beliefs and bigotries are not so nolested by rigid
witings or offensive publications as to provoke or outrage
groups into possible violent action" and that a drastic
restriction on the right of a citizen inposed by Section 99-A
required that a strict construction be put onits applicability. It
finally concluded that:

"Construed in this condescend
constitutional conspectus, bears out our
interpretation. In the interests of public
order and public peace, public power cones
into play not because the heterodox few nust
be suppressed to placate the orthodox many
but because everyone’s crani um nust be
saved from mayhem before his cerebrum can
have chance to simer. Hatred, outrage and
like feelings of |arge groups may have crypto-
vi ol ent proneness and the State, inits well-
grounded judgment, may prefer to stop the
circul ation of the book to preserve safety and
peace in society".

XXX XXX XXX XXX XXX

"The State, in India, is secular and does
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not take sides with one religion or other

preval ent in our pluralistic society. 1t has no
direct concern with the faiths of the people

but is deeply obligated not nerely to preserve
and protect society against breaches of the
peace and viol ati ons of public order but also

to create conditions where the sentinments

and feelings of people of diverse or opposing
beli efs and bigotries are not so nol ested by
ribald witings or offence publications as to
provoke or outrage groups into possible

violent action. Essentially, good governnent
necessitates peace and security and whoever

vi ol ates by bonbs or books soci et al

tranquility will becone target of |egal interdict
by the State."

Wi l'e further delineating the circunstances under
whi ch thi's provision could be applied this Court in
(1989) 2 SCC 574 S.Rangarajan Vs. P.Jagjivan Ram & Os.
observed

"The standard to be applied by the Board or
Courts for judging the filmshould be that of
an ordi nary nman of /'common sense and
prudence and not that' of an out of the
ordinary or hypersensitive nan. W, however,
wi sh to add a word nore. The Censors Board
shoul d exerci se consi derabl e circumspection
on novies affecting the norality or decency of
our people and cultural heritage of the
country. The nmoral values in particular
shoul d not be allowed to be sacrificed in the
gui se of social change or cultural assinilation
Qur country has had the distinction of giving
birth to a gal axy of great sages and thinkers.

The great thinkers and sages through their life
and conduct provided principles for people to
follow the path of right conduct.  There have
been continuous efforts at redi scovery and
reiteration of those principles."”

The Governnent thus has the power to nullify a
publ i cati on whi ch endangers public order, although the
freedom of expression in this situation is undoubtedly
restricted even though such freedom"is an indicator of the
per manent address of human progress”. It nust also be noted
that it would be difficult to examne all publications on a
conmon yardstick and what may be a | aughable allegationto
a progressive people could appear as sheer heresy to a
conservative or sensitive one.

M. Ramachandran’s argunents that the action taken by
the State Governnent was not on its own volition and was
therefore mala fide nust al so be rejected. We are of the
opi nion that nmerely because sone eni nent personalities or
group of persons had taken it upon thenselves to bring to the
notice of the State Governnent as to the inflamuatory and
basel ess statenments that had been nade, it would not anmpunt
to an abdication of the State of its functions. The inmpugned
Notification shows that the State Governnent had applied its
mnd to the contents of the novel and the allegations made
therein and taken a bal anced and reasoned deci sion on the
matter.
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It has been argued by M. Ranmachandran that as

Section 95 of the Code dealt with what was in fact in the
nature of a crimnal offence, an opinion had to be recorded by
the State Governnment that the novel was nalicious and
intended to outrage the feelings of a group or class of citizens
and in the absence of either of these ingredients, no order
under Section 95 of the Code could be justified. Elaborating
hi s subm ssi on he has pointed out that the inpugned
Notification did not specifically state that the Novel had been
witten with a deliberate and malicious intention to outrage
the feelings of the followers of Basaveshwara. It has, on the
contrary, been submitted by the | earned Advocate Genera
that Section 95 of the Code did not constitute a crimna
of fence as it was nmerely descriptive and designed to ensure
that preventive action was taken before the offences referred to
therein could actually be conmitted. He has enphasized that
the word "appear” in Section 95 of the Code had to be read in
this context and after the State CGovernnent had taken the
deci si on that the offending publication did "appear" to be
of fensive, the onus shifted to the opposite party to show to the
contrary as was discernible froma bare readi ng of Section 96
of the Code. The |earned Advocate Ceneral has al so placed
reliance on the Full Bench judgnent of Patna H gh Court
reported in AIR 1986 Patna 98 (Nand Ki shore Singh Vs.
State of Bihar) in support of this argunent.

It woul d be evident from what has been observed
above, the matter woul d have to be examined in the Iight of
the provisions of Section 95 and 96 of the Code. These
Sections are reproduced hereunder

Section 95 Power ‘to declare certain publications
forfeited and to issue search-warrants for the sane. \026 (1)

Where \ 026
(a) any newspaper, or book, or
(b) any docunent,

wherever printed appears to the State CGovernment to contain
any matter the publication of which is punishable under
Section 124A or Section 153A or Section 153B or Section 292
or Section 293 or Section 295-A of the Indian Penal Code (45
of 1860), the State Government may, by notification, stating
the grounds of its opinion, declare every copy of the issue of
the newspaper containing such matter, and every copy of such
book or other docunment to be forfeited to Governnent, and
t hereupon any police officer nmay seize the sane wherever
found in India and any Magi strate nay by warrant aut horize
any police officer not bel ow the rank of sub-inspector to enter
upon and search for the sane in any prenises where any copy
of such issue or any such book or other docunment may be or
may be reasonably suspected to be.

(2) In this section and in section 96, -

(a) "newspaper" and "book" have the sane neani ng

as in the Press and Registration of Books Act, 1867
(25 of 1867);

(b) "docunent"” includes any painting, draw ng or
phot ograph, or other visible representation
(3) No order passed or action taken under this section
shall be called in question in any Court otherw se than in
accordance with the provisions of section 96.

Sec. 96. Application to High Court to set aside declaration
of forfeiture. 1026
(1) Any person having any interest in any newspaper
book or other docunent, in respect of which a
decl aration of forfeiture has been nade under Section
95, may, within two nonths fromthe date of
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publication in the Oficial Gazette of such declaration
apply to the Hi gh Court to set aside such declaration
on the ground that the issue of the newspaper, or the
Book or other docunent, in respect of which the

decl arati on was made, did not contain any such

matter as is referred to in sub-Section(1) of Section
95.

(2) Every such application shall, where the H gh Court
consi sts of three or nore Judges, be heard and

determ ned by a Special Bench of the Hi gh Court

conposed of three Judges and where the H gh Court

consi sts of |ess than three Judges, such Specia

Bench shall be conposed of all the Judges of that

H gh Court.

(3) On the hearing of any such application with reference
to any newspaper, any copy of such newspaper may

be given in evidence in aid of the proof of the nature

or tendency of the words, signs or visible
representations contained i n-such newspaper, in

respect of which the declaration of forfeiture was

made.

(4) The High Court shall, if it is not satisfied that the
i ssue of the newspaper, or the book or other

docunent, in respect of which the application has

been nade, contai ned any such matter as is referred

to in sub-section(l) of section 95, set aside the

decl aration of forfeiture.

(5) VWere there is a difference of opinion anong the
Judges form ng the Special Bench, the decision shal

be in accordance with the opinion of the majority of

t hose Judges.

It will be seen that Section 95 and Section 96 of the
Code when read together are clearly preventive in nature and
are designed to pre-enpt any disturbance to public order. At

the same tine, we find that Section 95 does not by itself

create a crimnal offence and the reference to the various
sections of the Penal Code are merely descriptive of the kind of
of fences which need to be prevented by a declaration under
Section 95. In this view of the matter, M. Ramachandran’s
assertion that the onus of proof would Iie on the State
Government is not acceptable as the intention has, to sone
extent, to be inferred fromthe nature of the publication. It is
true that a forfeiture of a newspaper or book or a docunent is

a serious encroachment on the right of a citizen, but if
forfeiture is called for in the public interest it must wthout a
doubt have pre-em nence over any individual interest. W also
endorse the argunent of the | earned Advocate General that

the State Governnent nust take a pragnatic approach in/the

matter as explained by this Court in Lalai Singh Yadav’'s case
(supra):

"The rul e of human advance is free thought and
expression but the survival of society enjoins reasonable curbs
where public interest calls for it. The balance is struck by
governmental w sdom overseen by judicial review W speak
not of energency situations nor of constitutionally sanctified
speci al prescriptions but of ordinary tines and of ordinary
| aws. " VWil e dealing with sonewhat simlar issues, the Patna
Hi gh Court in Nand Kishore's case (supra) observed:

“I't would be sonewhat
fallacious to mathematically equate the
proceedi ngs under Ss.95 and 96 of the
Code with a trial under S. 295-A of the
Penal Code with the accused in the dock
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The stringent requirenments of the nens
rea to be proved and established are for
the purpose of a conviction under this

of fence which carries a sentence up to
three years and fine and further went on
to hold but indeed to require that a

del i berate and nalicious intention nust
first be proved at the threshold stage
bef ore the Government by evidence as a
condition for acting under S.95(1), as if
an accused person was in the dock

woul d, in effect, virtually frustrate the
preventive purpose of the said section."

The Court then-went on to elucidate that Section 95
did not require that it should be "proved" to the satisfaction of
the State CGovernnent that all requirenents of the punishing
sections i'ncluding nmens rea were fully established and al
that S.95(1) therefore required was that the ingredients of the
of fence(s) should "appear" to the Government to be present.
The Court further opined that the general rule that a man was
presumed to intend the natural consequences of his act woul d
be attracted, and in concl usi on observed:

"The onus to di'slodge and rebut the prima facie opinion
of the Governnment that the offending publication cones within
the anbit of the relevant offence including its requirenments of
intent is on the applicant and such intention has to be
gat hered fromthe | anguage, contents and inport thereof."

It nust al so be observed that Section 96 itself takes care
of any misuse of the authority conferred under Section 95 and
the right of an individual vis-a-vis the larger public interest
can be put under scrutiny as the final decision is left to a High
Court Bench of (if possible) threeJudges.

To sumup, Section 95 of the Code is not violative of
Art.19(1)(a) of the Constitution, _as the action taken
thereunder is of a preventive nature and that a extrenely
ef ficacious renmedy under Section 96 of the Code is avail able
to an aggrieved party or person. |t is significant, and it is clear
fromthe very | arge nunmber of judgments that have been cited
before us, that npbst of the matters pertain to attacks on
mnorities or religious and social groups or individual s who
are perceived as being prodigals or heretics and therefore
unacceptabl e to the conservatives anongst the mai nstream
It cannot ever be over enphasized that India is a country with
huge diversities in | anguage and religion and the weaker
amongst them must be shown extra care and consi deration

It is in this background the facts of the case now need
to be exam ned. It has been enphasi zed by
M. Ranmachandran that as per the judgnment of this Court in
Bobby Art International and Os. Vs. OmPal Singh Hoon
and Os. (1996 ) 4 SCC 1 the book as a whole had to be
| ooked at and a stray sentence here or there picked up out of
context could not be taken into account and that assessed on
this principle the inmpugned judgnent and order was
unjustified as alnmost the entire novel was in praise of
Basaveshwara and his family. Elaborating his argument, M.
Ramachandran has pointed out that even the story portrayed
in Chapter 12 had not been revealed for the first tine, as the
circunstances leading to the birth of Channabasaveshwara
and the reason for the change in residence from Bagewadi to
Koondusana had been a matter of study, debate and
specul ation in the Veerashaiva community - for generations,
and had found its echo not only in numerous books and
articles but in lore and |l egend as well, and has in this
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connection, referred us to Annexure P7 and to four
docunents coll ectively appended as Annexure P8.

The | earned Advocate General has, on the contrary,
submtted that the author hinself had identified
"Dhar nakaarana" as a Novel and it had therefore to be
presuned that the story had no historical basis, and was a
fignent of the author’s inmgination and Chapter 12 when
viewed in this background was clearly an affront to the
sentiments of the Veerashaivas.

As already nentioned above, the Novel is in the first
person, the narrator being Basaveshwara hinsel f. At the
initial stage he talks very lovingly of his sister and the care
that she had taken of him (as a nother would a child) recalling
that his nother had died when he was very young. He further
tal ks about his younger days and his absorption and study of
the H ndu religion-and his | earning of Sanskrit Shal okas from
a Brahmin. He then refers to a change in his outlook and his
dislike for blind ritualism and a re-exam nation of the ills
afflicting H ndu Society, the conpl ete donmi nance of the
Brahm n over every facet of life, and of the inequities in the
soci al order. He then narrates a story about a woman,
Jabal a by name, who was said to be a "debased one " and goes
on to state that when Jabal a was questi oned by her son as to
the identity of his father, she had replied that she was unabl e
to identify himas she had been with nmany nen and when
this story was narrated in all innocence by the boy to his
teacher the teacher was greatly inpressed by his honesty and
courage to face the truth and accepted the boy as his disciple.
Wth this background, the story of Nagakka’ s pregnancy out of
wedl ock is now narrated and is, for reasons of authencity and
preci sion reproduced hereunder in extenso fromthe
transl ation provided by the | earned counsel for the appellant:

"I was saying that Nagakka started | ooking
after house-hold chores. The responsibility of
kitchen was entirely hers-excepting the three days
of her nonthly period. | would have ny food in
Vi shweshvara nmanmae’ s home; and sone wonan-
folk of that house would bring food for akka, those
three days. The Iife went on like this. But -once,
for along tine that three-day period never canme to
akka what could | know about all that? When
they asked ne about it, | expressed my ignorance
That day wi fe of Vishweshvara nama hersel f cane
to our house. She asked to keep out for sone tine,
and | did so. Where else could | go; | went to their
house to play with boys of my age-group.

I was about fifteen years of age then. | felt
as if | knew about certain things, and still had no
clear idea. | had only a very vague idea of akka's

nonthly three-day period, without certainly. After
some noments, atte came to her house, where

was playing, with panting breath; and expl ai ned
sonething to mamm, all in a hushing manner, and
concl uded sayi ng, 'things seemto have gone

wrong.’ Though | could not get any definite idea of
their talk, it was clear that sonething fussy had
taken place. | came back home running; even

though it was already evening, there seenmed no
light inside the house.

When | entered the house, | heard sobs
emitting fromwi thin thick darkness; | rushed
towards the direction of that sound. | found akka
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sitting in a corner. 'Wat has happened, akka?’
asked, where upon the weepi ng becane intense.

it the lanp with anxiety; | saw akka sitting with
her head on bent knees. | shook her body

rigorously, when | felt her body burning like live-
ember; | was not sure if she had been having fever

since norning or she had caught it lately. Her face
had beads of sweat all over; her face was |ike the
corpse of full-noon floating across the day tine
sky, luster-less. | put many questions, conpelled
her to answer, | also wept, but not a word from her

; She was sitting as if petrified stabbing her eyes at
nowhere. The words atte had uttered before
manma-t hr ee- day- peri od, going wong etcetera--

wer e causi ng some anor phous ideas in ne. But it

was inpossible for me'to get angry w th Nagakka,
even if dissatisfied only nock-anger, never real

That whatever she had done, she could not have
erred--was my firmbelief. After trying long to make
her speak in vain, | kept quiet. W were two in the
house. It -was pitch dark outside; and what el se
could be there inside as well? Mre than the

gravity of her wrong-deed, I was worried about

what these people could do to her. No food; no

sl eep. The long night was like the frightful nouth
of a denbn gapi ng at 'us.

The ni ght passed by sonehow. The next
nmor ni ng Vi shweshvara mava canme. And tried to
elicit information fromakka by putting severa
guestions, but she was silent as if she had been
nute. Wien he was unable to get any information,
he turned to ne in frustration and only said, what

next? | felt |like weeping but was not able to
speak. | only waved ny head to signal that | did
not know things either. Finally he declared: 'In
what way can | help you? | shall (arrange a

neeting of the mahajanas at ten galiges after sun-
rise. W would all be bound by the decision of the
assenbly.’ He went away, instructing, "You shoul d
cone with your sister when sent for.’ Though he

had it in alowtone, it seemed to be tough

We spent the time as we had the night. | was in
utter confusion, not knowi ng what to do. The
nei ghbours started conming to our house, as if they
cane to know of the devel opments. The young
ones tried to pep into the house with curiosity,
whil e sone elderly persons went directly into the
house and heaped on her the oft-asked question
"what happened?’ Unhhum Akka never parted her
[ips ! Whether she could not speak, or she had
stubbornly decided not to speak, she was dunb to
all queries. Silence was the only answer for al
ki nds of questions: slow and synpathetic ones,
scol di ng, rough ones and sarcastic remarks. A few
were fed up with her testing silence would
cursingly say, 'to hell with you and go. Sone
remarks, ' She would only reap what she has sown’
I was helpless to the core, was only snoul dering
with anger at the remarks by the visitors. If ny
position was that, what should have been her
state!

Ti me passed sonehow. We were sent for
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by Vi shweshvara Sonmayaji, as told earlier. | nmde
akka stand with difficulty, and got her walk with
ny support. The assenbly was full wth nenbers;

we were asked to stand in a corner. After all the
i mportant persons canme, the volley of questions
started fromall sides. 'Wat is the matter? was
the summary of all questions. Nagakka was a
personi fication of silence. She nust have | ost al
her faculties. 'Gve her a couple of thrashes, she
woul d part her lips,’ suggested soneone. ’'Tche
tche, could we lift our hands on a girl? Countered
anot her. ’Wat el se should be done with such bad
characters? Wiy should we beat? Only the
parents are enpowered to do that. W should only
go according to the shastras.’ A bundle of
suggestions, strewn astray.

Coul d all the hearing have happened so swiftly?
It, I fact, took quite a long tine. Only | do not have
the details in my nenory. Wiy should | renmenber
all that now and bring irritation to nyself? | shal
cone to the concluding part of the deliberations.
The mahaj anas consulted anpong thensel ves
extensively, at the end of which, one of themsaid
to ne, 'Look, Basavaraja, it seens your sister has
concei ved before marriage, or we do not ‘know
definitely about it. But she has not kept regul ar
period. She never utters a word i n answer to our
guestions. So, we are conpelled to conclude that
she has erred.” This was an introduction before
spelling out their verdict. | was not able to say
anything, and | did not have anything to say,
either. The sane gentl eman continued, 'Wll, we
are left with two options regarding this: One, she
shoul d subj ect herself to "ghatashraddha", and
you nust di sown her conpletely, |let her get |ost,
and you can continue to stay in the Agrahara.
What can you do, you are innocent.  But, she has
to take punishnment.’ My heart started throbbing
swi ftly. Should Nagakka be left to go away? Tears
roll ed down nmy cheeks in spate. | cast a tearfu
gl ance at akka. She was |ike a standi ng corpse,
petrified without an iota of reaction. He went on to
say, 'The second option is, in case you are ready to
part ways with your akka, both of you woul d face
excommuni cation fromus. If that is what you
choose, you should quit for ever the Agrahara by
this evening.” "Right’ the assenbly concurred with
the verdict. Their life in the Agrahara woul d go on
as usual, even if there would be two souls |ess
t her e!

Nagakka was the sane unnoving epitome
of silence as she was since last night. She did not
even | ook at nme. She did not weep, not a drop of
tear in her eyes! '| cannot live wthout akka,’ | said
wi th ny choki ng-voi ce. Everything had been
settled; we had severed our connection wth our
native place for ever.

| canme back to "our" house, again giving
support to akka to keep her steps. | quickly nade
a bundle of a few of our clothes and got ready to
| eave, nuttering, 'Let us be gone from here. No
nmore of living with these denons.’ | cane out of
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the house forcefully pushi ng akka forward.

Though we were wal king with our heads bet, we

were aware that innunmerable pairs of eyes were
fixed on us. After slowy taking a turn from our

| ane, we reached the outskirts of the village. Wo
can do us what, with their anger? Wat can the
village do to us with its wath? Wen we cane to
the parting road, | turned towards the Agrahara
once and spat "thoo" with gusto and noved ahead

wi t hout | ooki ng back. "

A bare perusal of the above reveals that as a matter of
fact Jabal a has been equated with Nagakka in terns of being
of low character and whereas the former had become
pregnant, without a marriage the latter had been visited by so
many men that she did not know who had fathered her son.
As this story had been told by Basaveshwara hinself in first
person we note the insidious and inflammatory suggestion
that he l'ike Jabala’s son, did not shrink fromfacing the truth
about his closest relative\026 his sister with whom he shared a
not her \ 026 son relationship. It is true that if the allegations
made in Chapter 12 were based in folk lore, tradition or
hi story sone thing i'n extenuation coul d perhaps be said for
the author. In thi's connection, M. Ramachandran has
referred us to Annexures P7 and P8 with the petition
Annexure P7 is the translation of a blurb printed on the back
cover of the Novel ‘and while referring to the credentials of the
author it reads that the 12th Century constituted an
enlightened period in the history of the Kannada country and
that Basaveshwara was the beacon of that period, and that the
Novel had been witten after delving deep into his personality
and the traditions of the Veerashai va Comunity. Annexure
P7, thus, does not in any way advance the petitioner’s case
and is in fact neutral. Annexure P8 (Colly) is, however,
material and we have therefore perused all the docunents very
carefully with the counsel for the parties. The first docunent
referred to by M. Ramachandran is a translation of an Article
by Dr. MM Kalburgi, Vice-Chancellor of the Kannada
University at Hanpi, in the nagazine ’'Marga’. It reads that
Chennabasavanna was regarded as the son of Nagal anbi ke,
though the identity of the father was not known and severa
alternatives have thereafter been spelt out. We find however
that there is no suggestion whatsoever that Akkanagamma
had conceived out of wedlock. Reference has al so been nade
to an Article witten by Dr. B.V. Mllapur, Reader in Kannada
Kar nat aka Uni versity, Dharwad and published by the
Departnment of Kannada and Cul ture, Bangal ore, which
refers to the speculation as to the circunstances |eading to the
bi rth of Channabasavanna and several theories have been
noot ed but again without any suggestion of illegitinmacy. Qur
attention has then been drawn to an article by Dr. R C
Hi remath, an expert in the history of the Veerashaivas, and
he too refers to the speculation as to the birth of
Channabasavanna, and to the belief anmobngst conmon fol k of
the region that if those who were childless were to sing a
particular lullaby they would be endowed with children, and
reference is nade to the fact t hat Akkanagamma had
i nadvertently swal |l owed sone ’'prasada’ and had becone
pregnant thereby, but there is again no suggestion as to her
conception out of wedlock. The author has also cited the
ot her instances |like those of Shankaracharya, Seeta and Jesus
who are believed to have taken birth in unusua
ci rcunst ances.
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We notice from Annexure P8 that there is no indication in
any of the articles that Akkanagamma was of |ow character to
be equated with Jabala or the slightest hint that
Akkanagamma had concei ved Channabasaveshwara out si de
her marriage and had | eft Bagewadi in shane for that reason
We therefore endorse the suggestion nmade by the | earned
Advocate General and the counsel for the intervener that
Chapter 12 is not in sync with the rest of the novel and has
been deliberately designed to be hurtful and to bring the
famly to shane. We al so have no hesitation in observing
that the novel with its conplinentary passages in favour of
Basaveshwara is nerely a canouflage to spin and introduce a
particularly sordid and puerile story in Chapter 12.

As-the forfeiture of the novel would have the result
of shutting out its publication and distribution for all tine, we
had requested M . “Ramachandran to consult his client to
find out if he could be persuaded to renpve the portions which

had been found to be offensive by the State Governnent. M.
Ramachandran had however cone-back and infornmed us that
the author was willing to renove only three or four references

fromthe novel, which we have found on exam nation, woul d
be only cosnetic changes and woul d not satisfy the need of
the hour. We, accordingly, dismss the appeal




