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ACT:

Sal es Tax Law Karnataka Sales Tax Act-Exigibility to
tax-Contracts for | servicing reassenbling |I.A F Planes which
i ncl udes supply of materials by the  "contractor" if the
"owner" did not supply them and only if the owners Dy.
Fi nanci al Advi sor authorises them Wether the contracts in
guestion were sales contract or were part of one contract of
executing the works contracts not attracting Sal es Tax.

HEADNOTE

The appellant is a manufacturer of spare parts and
accessories of wvarious aircrafts and has also established
facilities for assenbling, servicing, repairing, overhauling
of aircrafts, their instruments and accessories. The job
done by the appellants were servicing, assenbling, repairing
and overhauling "Airforce planes" entrusted to them These
works were done on the basis of contracts or job ~orders
issued from time to tine. Wiile on contract directly
concerning the repairing servicing and overhauling of a
specified aircraft, instrument or accessory in which the
spare parts had been wused in the execution of service
contracts was on record, there was an agreenent dated 23rd
June 1951 described as "contract for the flight servicing
and nmmi ntenance of the H Q Training Conmand /| . A F
Conmuni cation Flight, "wherein the President of <“lIndia has
been described as the "owner" and the appellant ‘as the
contractor. The agreenment provided that the works woul d be
carried out by the contractor and paynent made by the owner
"at cost plus 10% profit basis or at the contractor’s
standard fixed rates, where applicable. Under clause 3, the
owner will provide the contractor with all the necessary
spares and materials (other than expendable materials such
as paints, dopes, cleaning rages etc.) and where however
there was delay in the supply of the essential itens, the
contractor will provide those whenever possible by purchase
or manufacture w thin expenditure authorised by the owner’s
Deputy Financial Adviser at the contractor’'s request from
time to time.

The Sal es Tax authorities sought to tax that portion of
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the total turnover of the appellant for the relevant years
in question which was equivalent to the noney val ue of the
spare parts of the air-crafts which it had supplied to the
Indian Air Force as a result of their use in the process of
repairing, servicing and overhauling of the aircrafts, their
instruments and accessories which were sent to the appellant
for the said purpose. The Appellate Tribunal and the Hi gh
Court held these to be conposite contracts. The Hi gh Court
was of the view that sale of spare parts was clearly in
contenplation of the parties and the docunents in question
constituted conposite contracts, one relating to the
remuneration for the services rendered and the other for the
sal e of goods. Hence the appeal s by special |eave.

Al'l owi ng the appeal, the Court
N

HELD : 1:1 1t is well _settled that the difference
bet ween contract of
249
service and contract for sale of goods, is, that in the
forner, there is in the person perform ng work or rendering
service no_property in the things produced as a whole
notwi t hstanding that a part ~or even the whole of materials
used by himhad been his property. In the case of a contract
for sale, the thing produced as a whole has individua
exi stence as the sole property of the party who produced it
sone tinme before delivery and the property therein passed
only under the contract relating thereto to the other party
for price. [257 D E

1:2 1t is necessary, therefore, in every case for the
courts to find out . whether in essence there was any
agreement to work for ~a stipulated consideration. |If that
was so, it would not be a sale because even if sone sale my
be extracted that would not affect the true position. Mrely
showing in the bills or invoices, the'value of materials
used in the job would not render the contract as one of
sal es. The nature and type of the transactions are inmportant
and determ native factor. What is necessary to find out, is
the dom nant object. [257 F-Q

1:3 A contract of sale of goods nust be distinguished
froma contract for work and |abour. The distinction is
often a fine one. A contract of sale is a contract whose
main object is the transfer of the property in, and the
delivery of the possession of, a chattel as a chattel to the
buyer. Where however the nmin object of work undertaken by
the payee of the price was not the transfer of chattel qua
chattel, the contract is one of work and ['abour. The test,
is, whether or not the work and |abour bestowed end in
anything that can properly becone the subject of sale;
neither the ownership of the materials, nor the value of the
skill and | abour as conpared with the value of the
materials, is conclusive, although such matters nay be taken
into consideration in determining, in the circunstances of a
particul ar case, whether the contract was in substance one
for work and | abour and one for the sale of a chattel. [258
G H, 259 A-B]

2:1. The tests indicated in several decisions of this
Court to distinguish between a contract for sale and a
contract for work and | abour were not exhaustive and did not
lay down any rigid or inflexible rule applicable alike to
all transactions. These did not give any magic formula by
the application of which one could say in every case whether
a contract was a contract for sale or a contract for work
and | abour. These nerely focussed on one or the other aspect
of the transaction and afforded sone gui dance in deternining
the question, but basically and primarily, whether a
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particular contract was one for sale of goods or for work
and | abour depended upon the main object of the parties
gathered from the terns of the contract, the circunstances
of the transactions and the customof the trade. [259 C D

Sentinel Rolling Shutters & Engineering Conpany Pvt.
Ltd. v. The Conm ssioner of Sales Tax, 42 Sal es Tax Cases
409; referred to.

2:2 It cannot be said as a general proposition that in
every case of works contract, there is necessarily inplied
the sale of the conponent parts which go to make up the
repair. That question would naturally depend upon the facts
and circunstances of each case. Mere passing of property in
an article or comodity during the course of performance of
the transaction in question does not render the transaction
to be transaction of sale. Even in a contract purely of
works or service, it~ is possible that articles may have to
be used by the person executing the work, and property in
such articles or materials may pass to the other party. That
woul d not / necessarily convert the contract into one of sale
of those materials.

250

In every case, the Court would have to find out what was the
primarily object of the transaction and the intention of the
parties parties while entering into it. It may in sone cases
be that even while entering into the contract of work or
even service, parties mght enter into separate agreenents,
one of work and service and the other of sale and purchase
of materials to be used in the course of executing the work
or performng the service. But, then in such cases the
transacti on woul d not be one and-indi visi bl e;” but would fal
into two separate agreenents, one of work or service and the
other of sale. In order to constitute a sale, it is
necessary that there should be an agreenment between the
parties for the purpose of transferring title to 'goods,
whi ch of course pre-supposed  capacity to contract, that it
must be supported by npbney consideration that as a result of
transaction, the property nust actually pass in the goods.
Unless all these elenments were present, there would be no
sale. [260 CH]

State of Himachal Pradesh & Cthers v. Associate Hotels
of India Ltd, 29 Sales Tax Cases 474; State of Madras v.
Gannon Dunkerley & Co., Madras Ltd, 9 Sales Tax Cases 353
[1959] S.C R 379; Robinson v. Gaves, [1935] 1 K. B. 579
referred to.

2:3 Whether a given transaction is a works contract
pure and sinple or it involves sale of goods also is of
course a mixed question of |aw and fact depending upon the
facts of each case. It is true, that it cannot be said that
parties did not contenplate and apply their mnds to the
guestion of spare parts and other nmmterials necessary for
the execution of the works. [262 F-H]

3:1 The High Court of Karnataka was not right inits
conclusion on the taxability of the turnover of the spare
parts and materials supplied in execution of appellant”s job
wor ks. [266 D

3:2 It is clear from clause 3 that it was the
expenditure to be incurred for providing the materials for
the jobs to be done were subject to the approval and
sanction of the Governnent. The expressions "Al itens
provisioned by the contractor wll be the property of the
owner and wll be issued on contract loan." are significant
and indicative of the real intention of the parties. [263 F]

3:3 "The expression "contract loan" is not an
expression of art. It has no generally accepted neaning in
di ctionary, legal or otherw se, as such. There is no nmeaning
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of this expression provided in the contract between the
parties or in the correspondence between the parties in
connection with the execution of the works. But these
expressions indicate that the ‘provisions’ which would be
required for carrying out the contracts, which could not be
anticipated before the beginning or in execution of the

contracts will be the property of the owner i.e. that though
gat hered and procured or nmanufactured by the contractor, the
contractor will have no property in the said goods or spares
or materials and would not be able to either dispose of or
deal with those but these will be treated for the purpose of
this contract to be the property of the owner and, then the
contract stipulated that on fictional basis these will be

lent out to the contractor for being used in the execution
of the jobs entrusted to the contractor. [263 GH, 264 A

3:4 The idea was that the nonment these spares and
materials were required for the jobs entrusted to the
appel | ant ~and there was del ay in supplying these spare parts
and materials,” the contractor ~would be free to procure or
obt ai n t hese spares
251
and materials either by nmanufacturing or by purchase from
the market 1ocal or ~foreign, these goods to be identified
and would be treated by the operation of the contract to be
the goods of the 'owner of the planes. It is true that in
order to be given out on loan by the ’'owner’ to the
contractor, the owner must have property in the spares and
materials in question. But the 'owner’ i.e. the Governnent
in the context of 1951 agreenment, and it is indisputable
that the transactions in this case were done on the basis of
the agreenment of 1951, becanme the owner of the property the
nonent the goods were identified and there was 'delay or
inability on the part of the governnent in supplying spares
and materials. [264 C F]

In the instant case, the property in the materials
whi ch are used in the execution of the jobs entrusted to the
contractor becane the property of the Governnent before it
was used. Further there was no possibility of any / other
materials to be used for the contract. [265 H, 266 A]

Conmi ssi oner of Commercial Taxes,  Msore v. H ndustan
Aeronautics Ltd, [1972] 2 SCR 927; Ram Singh & Sons
Engi neeri ng Wrks v Comm ssi oner of Sales Tax, U P. 43 Sal es
Tax Cases 195; foll owed.

State of Qujarat v Variety Buildings, 38 Sales Tax
Cases 176 di stingui shed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal Nos. 1386-91
of 1977

Appeal s by Special leave Petitions from the Judgnent
and Order dated 1st Decenber, 1976 of the Karnataka Hi gh
Court in S.T.R P. Nos. 24-29 of 1975.)

S.T. Desai, S.J. Chandran & Ms. A K Verma for the
Appel | ant .

S.S. Javali and Swaraj Kaushal for the Respondent.

The Judgenent of the Court was delivered by:

SABYASACHI MUKHARJI, J. These appeal s by special |eave
are from the judgment and decision of the Hi gh Court of
Kar nat aka dated 1st Decenber, 1976 involving the questions
of assessability of the appellant Sales Tax, Central as well
as State. Wiile granting leave, this Court excluded the
qguestion whether the sales effected in the canteen by the
appel l ant were assessable to Sales Tax. By the inpugned
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judgrment, the Hi gh Court of Karnataka had di sm ssed severa
Wit Petitions against several orders being S.T.R Ps. Nos.
28, 27 and 29 of 1985 under the Karnataka Sal es Tax Act, for
the year 1960-61, 1961-62 and 1962-63 respectively and al so
three others nanely; S. T.R Ps. Nos. 25, 26 and 24 of 1975,
under the Central Sale Tax Act for the correspondi ng years
respectively, at the instance of the present appellant.
These involved comopn questions of law and facts and were
di sposed of by a comon judgnent. We al so propose to do the
252

same. As stated, one of the questions was about the
taxability of the turn-over in respect of the sales nade in
the canteen of the appellant conpany. This question is not
before us. Before the Tribunal, the two follow ng questions
rel evant for appeals before us were agitated, nanely;

(i) Wether the turnover apportioned from the job
wor ks undertaken by the appellant related to the
sales of materials by the appellant to the Indian
Air Force or other private parties, as the case
may be, and as such whether these were taxable as
hel d by the ower appellate authority.

(ii) Wiether, in the case of job works undertaken from
the private parties mainly on quotation on
inclusive price-basis, the Sales Tax authorities
were right “in apportioning 'a portion of the
turnover as attributable towards sal es of

mat eri al s.
In order to ‘appreciate the -controversy in these
appeals, it is necessary to -state certain facts. The

appel lant is a manufacturer —of ‘spare parts and accessories
of various aircrafts and has also established facilities for
assenbling, servicing, repairing, overhauling of aircrafts,
their instrunents and accessories. The Sal es Tax authorities
sought to subject to tax that portion of the total turnover
of the appellant for the relevant years in question which
was equivalent to the noney value of the spare parts to the
aircrafts which the appellant supplied to the Indian Air
Force as a result of their use in.the process of repairing,
servicing and over haul i ng of t he aircrafts, their
i nstruments and accessories which were sent to the appellant
for the aforesaid purposes during the relevant ~years .in
guesti on.

At the outset, it is inportant to enphasise that the
jobs done by the appellant were servicing, assenbling,
repairing and overhauling 'Airforce Planes’-entrusted to the
appellant. In the second appeal being Cvil Appeal No. 1387
(NT) of 1977, the main job done was assenbling; sales tax
was levied in respect of the turnover for doing the same
job. These works were done on the basis of contracts or job
orders issued fromtine to tine. Wiile no contract directly
concerning the repairing, servicing and overhauling of a
specified aircraft, instrument or accessary in which the
spare parts had been wused in the execution of service
contracts was on record, there is, however, a specinen
contract that was entered into between the appellant and
253
I.A F. being agreenent dated 23rd June, 1951, hereinafter
referred to as ’'1951' Contract’. The agreenment is described
as "Contract for the flight servicing and mai ntenance of the
H Q Training Comand |.A F. Communication Flight". The
agreenment was between Hindustan Aircraft Limted, described
in the agreenent as the 'Contractor’ and the President of
India, described in the agreement as the "Oaner’. It may be
nmentioned that the H ndustan Aircraft Linited has later on
becorme the appellant i.e. Ms Hindustan Aeronautics Limted.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 15

As the contentions of the parties in these appeals centered
on the question whether the contracts in question, the
i ncome of which has been subjected to sales tax, were works
contracts only or were agreenents to sell spare parts, it
woul d be relevant to refer in detail to some of the clauses
of the "1951 Contract".

The agreenent states that the ’'contractor’ agrees to
acconplish for the 'owner’ the servicing and nai ntenance of
the HQ Training Command, |.A F. Conmunication Flight, and
works required on visiting aircrafts, to the standard as
specified in the said agreenent at Bangal ore or at any ot her
pl ace required by the ’'owner’. Then the specifications
according to which the works had to be done were nentioned
thereafter. The agreenent also provides that the works would
be carried out by the contractor, and paynent nade by the
owner "at Cost plus 10% profit basis" or at the contractor’s
standard fixed rates, where applicable. Sub-clause (b) of
clause ~ 2 provides that any |additional works to those
specified in clause 1, itens (a), (b) and (c), authorised by
Air Headquarters should also be charged for separately as
per sub-clause (a) of clause 2 of the agreenent.

As the question of the price of the spares and
materials is involved, it “is necessary to set out clause 3
whi ch deals with spares and material s:

"CGenerall'y, the owner will provide the contractor
with all the necessary spares and materials (other than
expendabl e materials such as paints, dopes, cleaning
rages etc.). ‘Wiere, however, ~there is ‘delay in the
supply of essential items, the contractor will provide
those wherever possi ble ~either by purchase or
manufacture, within_ _an expenditure authorised by the
owner’'s Deputy Financial Adviser ~at the Contractor’s
request fromtime to time. Al itens provisioned by the
contractor will be the property of the owner, and will
be i ssued on Contract Loan. The owner agrees to pay the
contractor for provision of spares at the follow ng

rates: -
254
(a) for itens nanufactured by the contractor-Cost plus
10%
(b) for items purchased from indigenous and overseas
sources-actual invoice price plus all other

charges the contractor is called upon to pay, such
as packing and shipping etc. plus 5%"

Regardi ng Techni cal advice and publications, clause 4
of the 1951 agreenent stipulated that all relevant service
publications and nanuals would be nmade avail abl e on loan to
the contractor through I.A F. Liaison Oficer | attached to
the contractor’s Factory. Regarding delivery, it/ was
provided by clause 5 that subject to the owner’s conpliance
with clause 3, the contractor woul d keep ready for flight as
many of the avail abl e pl anes as possi bl e.

Clause 6 of 1951 agreenent deals with terms of paynent
and stipulated that the contractor would submt to the owner
nonthly bills as per clause 2(a) supported by cost analysis
showi ng, inter alia, of certain details and the details are
set out in different sub-clause nmentioned in clause 6 of the
agreenment. The other incidental provisions of clause 6 are
not relevant for the controversy in question. Cause 7 of
the 1951 agreenent dealt wth indemity for |oss or damage
which is not relevant for our purposes. Cause 8 dealt with
right to cancel the agreenent, Cl auses 9 and 10 provi ded for
"inspection". Cause 11 prohibited the contractor, the
appellant, from in any way assigning or transferring any
rights or benefits under the agreement except wth the
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previ ous consent of the owner in witing. Causes 12, 13 and
14 are also not relevant for our purpose.

W nay nention that reliance was al so pl aced on behal f
of the appellant on an affidavit by one Shri S. Krishna
Murthy who was the Sales O ficer of the Overhaul Division of
the Appellant Company and which affidavit had been filed
before the Sales-Tax Tribunal in Mysore, Bangalore. In the
said affidavit, he had described the nature of the works
done by the appellant in connection wth repairs and had
mentioned that two types of works were done; one was
overhaul of Aircrafts, accessories and equi pnents thereof,
and the other known as fixed quotation basis. It is not
necessary to refer to the said affidavit in detail. He had
nentioned in the said affidavit the procedure for preparing
the bills and had stated that after the woirks were
conpleted, a final -inspection of the repairs done was
checked by the Wbrks Inspection Departnment, whereafter
delivery orders ~were prepared and thereafter he described
how bi Il s 'were prepared thus:

255
"After the workis conpleted, a final I|nspection
of the repair done is checked by the Wrks |Inspection

Department, whereafter a delivery order is prepared and

the billing section prepares the bill. As it is

required by the Defence Audit purposes, the |abour
charges and material charges are shown which is worked

out on cost plus 10% basi s.

In the case of private Aircraft owners and other

airlines for a simlar contract for repairs, we give a

fixed price quotation unlike in the case of repairs to

Def ence Aircraft which by virtue of the contract is on

cost plus 10% basis, wherein a break up had to be given

as aforenentioned for purposes of defence audit."

The Sales Tax authorities sought totax that portion of
the total turnover of the appellant for the relevant years
in question which was equivalent to the noney val ue of the
spare parts of the aircrafts which it had supplied to the
Indian Air Force as a result of their use in the process of
repairing, servicing and over-hauling of the aircrafts,
their instruments and accessories which were sent'to the
appel l ant for the said purpose during the relevant years in
guestion. The works undertaken and executed by the appell ant
in assenbling, repairing, servicing and overhauling were on
cost plus 10%profit basis as well as on fixed inclusive
guotation basis. The appellant with regard tothe latter
types of contracts succeeded before the Appellate Tribuna
who held such contracts to be exclusively works contract.
The controversy before the H gh Court and before us in these
appeals is only wth regard to the first <category of
contracts, which the Appellate Tribunal held to be conposite
contracts. The appellant contended that so far as the supply
of spare parts to the Indian Air Force during the rel evant
peri od was concerned, there had been no sale of the spare
parts to the I.A F., for that spare parts in question were
used during the course of and in the process of execution of
the works contracts relating to the servicing, repairing and
overhaul i ng of the aircrafts, their instrunents and
accessories and that there was no sale contracts as such in
pur suance whereof, the spare parts in question could be said
to have been sold to the I.A F. The Tribunal had negatives
the contention of the appellant and the appellant had gone
up in revision before the Hi gh Court. The Hi gh Court was of
the view that whether the supply of the spare parts by the
appel l ant would ampunt to sale or not would depend on the
fact as to whether there was a sale contract between the
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appellant and the I.A F. in that regard. The H gh Court was
of the view that,

256

inthe Ilight of certain docunents which we would also
incidentally note, it could not be said that supply of spare
parts and other materials was not in contenplation of the
contracting parties and the spare parts in question becane
the property of the owner i.e. I|I.AF. only by way of
accretion to the aircrafts for being used in the process of
executing the contracts and not as a result of the agreement
between the contracting parties. The High Court referred to
certain decision and cane to the conclusion that in the
present case what was sought to be brought wthin the
purview of Sales Tax Act was the cost to the vendees of the
spare parts supplied by the appellant. In such a case, the
H gh Court was of the view that the stage at which the
property therein passed to the owner was not material. Wat
was material was as to whether  the goods in question were
the property of the assessee before the sane becane the
property ‘of 'the President of 1ndia under the contracts.

Dealing with the contention of the parties, the High
Court was of the view that in providing separately the basis
of payment of spare parts in the contracts, the intention of
the parties was clear and unanbiguous i.e. the parties
clearly agreed to/the sale of spare parts according to the
contract. Certain invoices were placed on record, nanely,
the Invoice dated 28.2.1962 being | nvoice No. HT2/ CAT.B/F-1
whi ch indicated separately the |abour charges being Rs.
26,837.69 and naterials and spares used by the appellant as
per schedule attached as Rs. 32,187.92, reference was al so
made to another Invoice dated 31.3.1962 which ‘had also
nentioned separately |abour charges as well as the costs of
the materials and spares. To the sane effect was another
I nvoi ce dated 28-2-1962. The Tribunal was of the view that
these Invoices supported the conclusion that the [abour
charges had been separately item sed fromthe price of the
spare parts and whenever any spare parts had been provi ded
by the I.A F. authorities, the price thereof ‘had been
deducted indicating that the spare parts supplied by the
appel lant. For the aforesaid reasons-as indicated in the
judgrment of the High Court, the Hi gh Court was of the view
that sale of spare parts was clearly in contenplation of the
parties and the docunents in question constituted conposite
contracts, one relating to the renuneration for the services
rendered and the other for the sale of goods. In that view
of the matter, the H gh Court was of the view that the
Tri bunal was right in dismssing the appeals of the
appel lant on the particular turnover of the appellant.

The question before us, is, therefore, whether the
paynments made for spare parts in executing the contracts in
guestion were al so
257
sales contracts or were part of one contract of executing
the works contracts.

On behalf of the appellant, it was urged before us
referring to the terns of the contracts which are nore or
less in the form of "1951 contract" mentioned before that
the contracts in question manifested the clear intention
that in substance and reality these were agreements to carry
out works of assenbling, repairs, servicing and overhauling
of the aircrafts being the property of the Indian Air Force.
We nust enphasise that the property in such planes was and
had all along continued to remain wth the Ar Force.
Rel evant contracts and the whole transactions between the
parties indicate that the materials used in the process of
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such assenbling, repairs, servicing and overhauling were
either supplied by the Indian Air Force or were of the
appel lant, the bulk was supplied by the Govt. The question
therefore is, was it the intention to do the works
undertaken as one job or not. Counsel on behalf, of the
appel l ant contended that that was the intention and there
was no intention whatever to pass any property in any
chattel qua chattel

It is well settled that the difference between contract
of service and contract for sale of goods, is, that in the
former, there is in the person perform ng work or rendering
service no property in the things produced as a whole
notwi thstanding that a part or even the whole of materials
used by himhad been his property. In the case of a contract
for sale, the thing produced as a whole has individua
exi stence as the sole property of the party who produced it
sone time Dbefore delivery and the property therein passed
only under the contract relating thereto to the other party
for price. It is necessary, therefore, in every case for the
courts “to find out whether in essence there was any
agreement -to work for a stipulated  consideration. |f that
was so, it would not be a sale because even if sonme sale my
be extracted that would not affect the true position. Merely
showing in the bill's or invoice, it was contended on behal f
of the appellant, the value of materials used in the job
woul d not render the contract as one of ‘sale. The nature and
type of the transactions are inportant and determ native
factors. What is necessary to find out, in our opinion, is
the donmi nant object.

It was urged before wus that contract of sale is one
whose main object was to transfer property in  and the
delivery of the possession of a chattel to the buyer. If the
princi pal object of works undertaken by the party was a
transfer of a chattle qua chattel, the contract woul d
258
be for sale. It 1is necessary to find out whether the
contract was prinmarily a contract for supply of materials at
a price agreed to between the parties and the work or
service rendered is only incidental to the execution 'of the
contract. Mere transfer of property in goods used in the
performance of a contract was not sufficient. To constitute
a sale, there nust be an agreenent expressed or inplied
relating to the sale of goods and the performance of the
agreenment by passing of title in those very goods.

On behal f of the respondent, counsel contended that the
spare parts in question had been supplied by the appellant
agai nst paynent of price in pursuance of specific
stipulations in the contracts. He, therefore, urged that the
transactions constituted sale which was liable to tax. It
was highlighted that the appellant manufactured and did
business in the sale of materials in question. The fact that
the appellant was a dealer in the spare parts supplied to

the I|.AF. and other parties, is wundisputed. It was
enphasi sed that the appellant supplied the spare parts.in
question to |.A F. against paynment of price and it was

submitted that it was not the case of the appellant nor
there was any material on record, to suggest that the spare
parts in question were either manufactured or supplied as
being incidental to the work of servicing and nai nt enance
entrusted to the appellant or were loaned to the I.A F. It
was urged on behalf of the revenue that the correspondence
on record and bills and invoices clearly denpnstrated the
intention of the parties to incorporate a separate agreenent
for the sale of spare parts by the appellant in the
agreement. According to counsel, the contract of 1951
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consisted of two separate agreenents. The parties had
consciously treated the works and the supply of materials,
separately and our attention was drawn to the clauses

dealing with the sane. It was wurged that the contract
cont ai ned separate stipulation for the work and for the
supply of spare parts. It was also enphasised that the

appel l ant was a regular manufacturer of the spare parts
i nvolved in the case of supply to the |.A F.

As has been clearly stated in the Hal sbury’s Laws of
Engl and, Third Edition, Volume 34, a contract of sale of
goods must be distinguished froma contract for work and
| abour. The distinctionis often a fine one. A contract of
sale is a contract whose main object is the transfer of the
property in, and the delivery of the possession of, a
chattel as a chattel to the buyer. Were however the nmain
object of work undertaken by the payee of the price was not
the transfer of chattel qua chattel, the contract is one of
wor k and I abour. The
259
test, is, whether or not the work and | abour bestowed end in
anything that —can properly beconme  the subject of sale
nei ther the ownership of the materials, nor the value of the
skill and | abour as conpared with the value of the
materials, is conclusive, although such matters may be taken
into consideration/in determning, in the circunstances of a
particul ar case, whether the contract was in substance one
for work and | abour and one for the sale of a chattel.

In the case of Sentinel Rolling Shutters & Engi neering
Conpany Pvt. Ltd. v. The Conm ssioner of Sales Tax, (1) this
Court reiterated that tests -indicated in several decisions
of this Court to distinguish between a contract for sales
and a contract for work and | abour were not exhaustive and
did not lay down any rigid or inflexible rule applicable
alike to all transactions. Thesedid not give any  nagic
formula by the application of which one could say in every
case whether a contract was a contract for sale or a
contract for work and | abour. These nerely focused on one or
the other aspect of the transaction and afforded sone
guidance in determning the question, but basically and
primarily, whether a particular contract was one for sal e of
goods or for work and |abour depended upon the main object
of the parties gathered fromthe ternms of the contract, the
circunstances of the transactions and the custom of the
trade. In that case, the assessee who was carrying  on

busi ness as engi neers, contractors, manuf acturers and
fabricators had entered into a contract with a conpany for
fabrication, supply, erection and installation of two

rolling shutters in two sheds bel onging to that| conpany for
a price which was inclusive of charges for "erection at
site". The contract provided, anobng others, that the
delivery of the goods was to be ex-works and “once the
delivery was effected, rejection clains would not be
entertained. All masonry works required before or after
erection were to be carried out by the company at its own
cost. Paynents were to be nmde on overall neasurenments which
shoul d be checked by the conmpany before installation. The
actual transportation charges were to be in addition to the
price stipulated in the contract and the ternms of paynent
provided "25 per cent advance, 65 per cent against delivery
and remai ning after conpletion of erection and handi ng over
of the shutters to the satisfaction" of the conpany. The
assessee had submtted the bill to the conmpany after
conpletion of the fabrication of the rolling shutters, but
before they were erected and installed at the prem ses of
the conpany. On the question whether the contract was a
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contract for sale or a contract for work and |abour, the
H gh Court had hel d,
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agreeing with the Sales Tax Tribunal, that the contract was
a divisible contract, which essentially consisted of two
contracts, one for the supply of rolling shutters for noney
and the other for service and |abour and that the anount
payabl e at the stage of delivery represented the sale price
of rolling shutters and it was liable to sales tax. On
appeal , by special leave, this Court held that the contract
was one single and indivisible contract and the erection and
installation of the rolling shutters was as nuch a
fundanental part of the contract as the fabrication and
supply. The contract was clearly and indisputably a contract
for work and | abour and not a contract for sale.

It cannot be said as a general proposition that in
every case of works contract, there is necessarily inplied
the sale of the conponent parts which go to make up the
repair. That ~question would naturally depend upon the facts
and circunstances of each case. Mere passing of property in
an article or commodity during the course of performance of
the transaction in question does not render the transaction
to be transaction of = sale: Even in a contract purely of
works or service, it is possible that articles may have to
be used by the person executing the work, and property in
such articles or materials nay pass to the other party. That
woul d not necessarily convert the contract into one of sale
of those materials. In every case, the Court would have to
find out what was the primary object of the transaction and
the intention of the parties while enteringinto.it. It may
in sone cases be that even while entering into the contract
of work or even service, parties mght enter into separate
agreenments, one of work and service and the other of sale
and purchase of materials to be used “in the course of
executing the work or performng the service. But, then in
such cases the transacti on woul d not be one and i ndiyvi sibl e,
but would fall into two separate agreenents. One of work or
service and the other of sale.  These principles can be
deduced from the decision of this Court in The State of
H machal Pradesh and Others v. Associated Hotels of India
Ltd. (1) In the decision in the case of The State of Madras
v. Gannon Dunkerley & Co. (Madras) Ltd.,(2) this Court had
stated that according to the law, both of England and of
India, in order to constitute a sale, it is necessary that
there should be an agreenent between the parties for the
purpose of transferring title to goods, which of course pre-
supposed capacity to contract, that it nust be supported by
noney consideration that as a result of transaction the
property must actually pass in the goods. Unless al
261
these el ements were present, there would be no sale.

In the instant case it is indisputable as we have
referred to the "1951 Contract" and the substance of the
invoices and, it is not disputed that the other works orders
were on the basis of the principles agreed by the 1951
agreenment set out hereinbefore, that the transactions were
as a result of conposite contracts involving the execution
of works viz. overhauling, repairing, servicing and in one
year assenbling, air force pl anes, entrusted to the
appel l ant. The question, is, whether this conmposite contract
was divisible into one exclusively for work and | abour and
another for sale of naterials. The fact that there is supply
of materials for the purpose of execution of the work
contracts undertaken by the appellant cannot be disputed.
But the question then arises whether that can be taken as
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pursuant to a distinct contract with a viewto execute the
wor k undert aken. In this connection we have already
mentioned the principles enunciated by the statenent of
Hal sbury’s Laws of England, Third Edition Vol une 34 pages 6
and 7 para 3.

It would be appropriate, in our opinion, because it
clearly enunciates the principles, to refer to the statenent
of lawin Benjanin's Treatise on the Law of Sal e of Persona
Property with reference to the French Code and Civil Law, (1)
where the learned Editor has deduced the principles that
woul d be applicable in deciding the controversy before us.
These principles are: -

"1. A contract whereby a chattel is to be nade and
affixed by the workman to land or to another chatte
before the property therein is to pass, is not a
contract of sale, but a contract for work, |abour and
materials, for the contract does not contenplate the
delivery of a chattel as such

2. Wen a chattel is to be made an wultimately
deli'vered by a worknman-to his enployer, the question
whether the contract-is one of sale or of a bail nment
for work to be done depends upon whether previously to
the conpletion of the chattel the property in its
materials was vested in the workman or in his enpl oyer.
If the intentionand result of the contract is to
transfer for a price property inwich the transferee
had no previous property then the -contract is a
contract of sale.

262

VWere, however, the passing of property is nerely
ancillary to the contract for the performance of work
such a contract does not thereby beconme a contract of
sal e.

3. Accordingly

(i) Wiere the enployer delivers to a worknman

either all or the principal materials of a
chattel on which the workman agrees to do
work, there is a bailnment by the enployer,
and a contract for work and |abour, ‘or for
wor k, labour and materials (as the case nay
be), by the workman.

Mat eri al s added by the workman, on bei ng
affixed to or blended with the enployer’s
material s thereupon vest in the enpl oyer by
accessi on and not under any contract of sale.

(ii) Where the workman supplies either all or the

principal materials, the contract is a
contract for sale of the conpleted chattel,
and any materials supplied by the enployer
when added to the workman’s materials vest in
the workman by accession."

The | earned Editor has enphasi sed that where passing of
property was nerely ancillary to the contract for the
pur pose of the work, such a contract does not thereby becone
a contract for sale. This principle can al so be deduced from
the observations of the decision of Robinson v. Gaves. (1)

Whet her a given transaction is a works contract pure
and sinple or it involves sale of goods also is of course a
m xed question of law and fact dependi ng upon the facts of
each case. W have noted in the instant case the contracts
in question. It is true, as was enphasi sed on behal f of the
respondent and has been enphasised by the Tribunal as well
as the Karnataka H gh Court, that it cannot be said that
parties did not contenplate and apply their ninds to the
guestion of spare parts and other materials necessary for
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the execution of the works. It was enphasi sed on behal f of
the respondent and on this aspect the decision of the High
Court of Karnataka as well as the
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decision of the Tribunal were relied upon to stress the
point that the price separately provided as cost plus 10%
The bills and the invoices were also nmde separately
i ndicating the prices involved in these transactions. But it
is inportant to enphasise that clause | of the contract was
to acconplish for the owner the servicing and mai ntenance of
the Headquarters Training Command |.A F. Comunication
Flight, and works required on visiting aircrafts according
to the standard as specified hereunder as these air-planes
were necessary to be kept . in readiness and that as there
shoul d be no delay in getting the materials, the contract in
detail provided that the -works would be carried out by the
contractor and payment to be nade by the owner at cost plus
10% profit or at the contractor’s standard fix-rates. The
additional work that would be required as specified in
clause 1 inthe different sub-clauses was al so to be charged
as in clause 2(a). Regarding spares-and naterials, the idea
was that the owner would provide to the contractor all the
necessary spares and materials except expendable materials,
such as paints, dopes, cleaning rages etc. and it may be
nmentioned that these were necessary tools in carrying out
the works entrusted to the appellant. It also stipulated in
order to ensure that there should be no -delay in keeping the
air-planes ready at all tines, that in cases of delay in
supply of materials, the contractor would provide those from
wher ever possible, either by purchase or nmanufacture but the
expenditure to be incurred for the same shoul d be authorised
by the owner’'s Deputy Financial Adviser at the contractor’s
request from time to time. Therefore it enphasises that it
was the expenditure limted not only for-the jobs to be done
but expenditure to be incurred for providing the materials
for the jobs to be done were subject to the approval and
sanction of the Governnent.  The expressions follow ng
thereafter in clause 3 are, in our opinion, significant and

indicative of the real intention of the parties. These
expressions are "All itens provisioned by the contractor
will be the property of the owner, and wll be issued on

Contract Loan." (Enmphasis supplied).

The expression "Contract Loan" is not an expression of
art. It has no generally accepted neaning in dictionary,
legal or otherwi se, as such. There is no definition or
nmeani ng of this expression provided in the contract between
the parties or in the correspondence between the parties in
connection with the execution of the works. But in_ our
opi nion, these expressions indicate that the 'provisions’
which would be required for carrying out the contracts,
which could not be anticipated before the beginning or in

execution of the contracts will be the property of the owner
i.e. that though gathered and procured or
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manuf actured by the contractor, the contractor will have no

property in the said goods or spares or materials and woul d
not be able to either dispose of or deal with those but

these will be treated for the purpose of there contracts to
be the property of the owner and, then the contract
stipulates that on fictional basis these will be lent out to

the contractor for being used in the execution of the jobs
entrusted to the contractor.

It was urged before us that the contractor in this case
the appellant is also a dealer and manufacturer of these
spares and materials, to enphasise that these materials were
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not prepared or produced or procured by the contractor on
ad-hoc basis for the purpose of execution of the jobs
entrusted to the contractor. This position is indisputably
true. But it has also to be enphasi sed that what spare parts
or materials that would be required were not identified
goods and it was submtted that these would be treated to be
the goods of the owner, and given on ’'Contract Loan’. It
appears to us that the idea was that the nonent these spares
and materials were required for the jobs entrusted to the
appel l ant and there was delay in supplying these spare parts
and materials, the contractor would be free to procure or
obtain these spares and nmaterials either by manufacturing or
by purchase fromthe market |ocal or foreign, these goods to
be identified and would be treated by the operation of the
contract to be the goods of the owner of the planes. It is
true as was enphasi sed that in order to be given out on | oan
by the ’'owner’ to  the contractor, the 'owner’ must have
property in the spares and materials in question. But the
"owner’, i.e. the Government, in our opinion, in the context
of 1951 agreenment, and it is  indisputable that the
transactions in this case  were done on the basis of the
agreenment of 1951, became the owner of the property the
nmonent the goods were identified and there was delay or
inability on the part of the governnent in supplying spares
and materials. |t was  enphasised that not a consolidated
price was contenplated but what was contenplated was
separate price for the materials. Indeed the invoices relied
upon by the parties in the specific works orders indicated
those were charged for separately. The basis for this has
been explained in the -affidavit  of Shri ~Krishna Mirthy
mentioned hereinbefore. The affidavit was - before the
authorities below as al so before the H gh Court of Karnataka
and there is no dispute as to the correctness of the
statements made in the said affidavit.

In the case of Conmssioner of Comercial Taxes,
Mysore, Bangalore vs. H ndustan Aeronautics Ltd.,(1) this
Court construed the
265
correspondence between Railway Board and the  respondent
assessee, which correspondence to our opinion has a ring of
simlarity to the terms and conditions of the present
transaction, for the manufacture and supply of railway
coaches, and the indemity bond in respect of the contract-
It was held by this Court that the answer to the question
whet her a contract is a works contract or a contract of sale
depends upon the construction of the terns of the contract

inthe |Ilight of surrounding circunstances. It was held that
when all the materials wused in the construction of a coach
bel onged to the Railways there could not be any sale of the
coach itself. It was a pure works contract, ~and the

di fference between the price of a coach and the cost of
materials being only the cost of service rendered by the
assessee. This Court enphasised that whether the wheel sets
and under frames were supplied free of cost or not nmade no
essential difference. The material and wage escal ator and
adjustnments regarding final price nentioned in the contract
were neutral factors. The facts which should be enphasi sed
in transactions in question wth which we are concerned,
that the transactions related to the entrustnent of the
mai nt enance of the airplanes of the |I.A F. These had to be
kept ready for all times to neet all situations. Al

avoi dabl e and concei vabl e del ays were planned to be
elimnated and in the background of this second factor, it
is further to be enphasised that for the bulk of the
materials, the Governnent undertook to supply the spares and
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materials and it is only in those cases where these
materials could not be supplied or provided for by the
CGovernment or there was delay, that it was stipulated that
these could be procured or nmanufactured by the contractor
within the prices sanctioned by the Governnent. and after
bei ng procured or manufactured by the contractor, these
could not be used for any purpose except in the execution of
the jobs entrusted to the contractor. The contractor had no
di sposi ng power or property in these spares and materials.
The fact that these materials were separately placed at cost
plus 10% profit were to ensure quick and proper execution of
the works and were |like the railway coaches’ case neutra
factors. This conclusionis strengthened by the expressions
we have extracted fromthe 1951 Contract itself.

It is manifest in the.instant case fromthe ternms of
the contracts and transactions, as in the railway coaches
case and as was enphasised by Sikri, CJ. that the property
in the material s which are used in the execution of the jobs
entrusted to the contractor in this case becane
266
the property of the Governnent before it was wused. It is
al so mani fest that there was no possibility of any other
materials, to be used for the construction as would be
mani fest from the affidavit and the correspondence and the
i nvoi ces, and works orders in these transactions. Enphasis
was placed before the Tribunal as well as before the Hi gh
Court of Karnataka on the case of ~State -of Cujarat v.
Variety Buildings(l)  where the court was concerned with the
"bus bodies’. In the ’'bus bodies’ case, the assessee
contractor had continued to have the ownership rights and it
was held that the ’'bus body had to be transferred fromthe
contractor to the other party as a result of contract for
sale but in the instant case it is manifest that the
specified spares and materials were not the properties of
the contractor, in the sense that the contractor never had
any ownership over these. The conclusion arrived at by us is
in consonance with the principleslaid down by this Court in
the case of Ram Singh & Sons Engineering Wrks V.
Comm ssi oner of Sales Tax, U.P.(2)

For the reasons aforesaid, we are of the opinion that
the H gh Court of Karnataka was not right in its conclusion
on the taxability of the turnover of the spares parts and
materials supplied in execution of appellant’s job works. As
aresult except for the itemon canteen sal es which is not
in dispute before us, these appeals are allowed. The
necessary adjustments in the assessnents should be nade. In
the facts and circunstances of these cases, the parties wll
bear their own costs throughout.

S. R Appeal al l'owed.
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