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Speci al | eave granted.

Devi nder pal Singh, the appellant _herein, was deported
from Germany and was arrested on his arrival at New Del hi on
the charge of having travelled to Germany on a false
passport. A case being FIR (No. 22/93 under Section
419/ 420/ 468/ 471, Indian Penal Code, and Section 12 of the
Passport Act, was registered agai nst hi m He was
subsequently ordered to be rel eased on bail

On the very sane day i.e. 19th. January, 1993, the
appel lant was also arrested in another case being FIR No.
316/ 93 registered under Section 302/307/326/323/436/120-B
I ndi an Penal Code, Sections 3, 4 and 5 of the Terrorist and
Di sruptive Activities (Prevention) Act, 1987 and Sections 4
and 5 of the Explosive Substances Act.

The appell ant was remanded to judicial  custody which
was extended fromtine to time and the statutory period of
180 days expired on 17th July, 1995.

Before the expiry of the aforesaid statutory period of
180 days, an application was noved on 12th July,; 1995 for
extension of time for conpletion of the investigation and
for that purpose a prayer was also made for extending the
period of detention of the appellant beyond the period of
180 days. The Designated Court No. |Il, Tis Hazari, Delhi
ordered: -

"I have seen the entire file and

progress of investigation. |I have heard

today the Ld. P.P. The evidence has to

be collected from Jaipur, Bar oda

Ahrmedabad against the accused persons

and that sone of the offenders are yet

to be arrested against whom sone clues

are received very recently. Keeping this

inview, | am of the opinion that this
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is afit case where extension of tinme as

per provisions of sec. 20(4)(bb) TADA

and Act 93, should be gi ven. I

accordingly allow extension of period

for another sixty days at the expiry of

first statutory period of 180 days with

direction to positively conplete the

i nvestigation by then."

The appel l ant was produced before the Additional Chief
Metropolitan Magistrate, New Delhi, on 17th July, 1995 and
the period of judicial remand was extended on the ground
that the Designated Court had al ready extended the tinme for
conpl etion of the investigation for another 60 days.
Consequently, the judicial. remand of the appellant was
extended for a further period of 60 days till 15th
Sept enber, 1995.

The appel | ant; thereafter, on 17th July, 1995, noved an
application for ~bail on the ground that the prosecution had
failed to conpletethe investigation within the statutory
peri od of 180 days and that no i ndependent report had been
submitted by the designated Public Prosecutor regarding the
progress of the investigation and specific reasons for
detaining the appellant beyond the statutory period of 180
days were not stated by the Public Prosecutor. The further
contention of the /appellant was that he was not produced
before the Designated Court at the tinme of hearing of the
application for extension on 12th July, 1995 and the order
of extension was passed behind his back and without giving
himany opportunity ‘to show cause why the prayer for
ext ensi on shoul d not be all owed.

M. Sodhi appearing on -behalf of the appellant, has
contended that by virtue of the proviso to sub-section
(4) (bb) of Section 20, it is possible for the Designated
Court to extend the statutory period of detention beyond the
prescribed period of 180 days only if the conditions laid
down in that sub-section are fulfilled. An essentia
requi renment of sub-section (4)(bb) of Section 20/is that
there will have to be a report of the Public Prosecutor
indicating the progress of the investigation and al'so the
specific reasons for the detention of the accused beyond the
aforesaid statutory period. In the instant case, the Public
Prosecutor has not given any such report. The Designated
Court, therefore, was in error in extending the period of
detention without any report of the Public Prosecutor, as
required by the statute. M. Sodhi further argued that in
the judgnment in the case of H tender Vishnu Thakur v. State
of Maharashtra, (1994) 4 SCC 602, (in which one of us, Dr.
Anand, J. was a party), it was clearly laid down that no
ext ensi on under cl ause (bb) can be granted for reasons ot her
than those specifically cont ai ned therein and t he
requi renents of clause (bb) nmust be strictly conplied with
before any extension was granted. The accused had acquired
an indefeasible right to be released on bail in this case on
account of the default of the prosecution. The Designated
Court was clearly in error in extending the tine, even
though the Public Prosecutor had failed to make a report as
required by the statute. It was al so enphasi sed by M. Sodh
that the order of extension was passed without any notice to
the accused and wi t hout produci ng himbefore the court.

On behalf of the respondent, M. R P. Srivastava has
argued that there is sufficient naterial on record and good
grounds for extending the period of detention beyond the
statutory period. It was contended that the application for
extension of time of the period of detention was fully
consi dered and heard by the Designated Court. The order to
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extend the period of detention was passed only after
carefully perusing the case diaries and other relevant
materials on record of the case. He drew our attention to
the statenent nade on behalf of the respondent in the
affidavit filed in this Court by S N Srivastava, Deputy
Commi ssi oner of Police, Head Quarters-11, PHQ Delhi, that a
challan has been filed under Section 173 of the Code of
Crimnal procedure agai nst the appel l ant before t he
Addi ti onal Sessions Judge, Del hi, on 13th Septenber, 1995.

M. Srivastava contended that in the case of Sanjay
Dutt v. State, (1994) 5 SCC 410, it has been laid down that
the indefeasible right accrued to the accused for non-
conpliance with the requirenents of Section 20(4)(bb) was
enforceable only prior to the filing of the challan. This
i ndef easible right didnot survive or could not be enforced
after the challan was filed. The appellant had failed to
enforce his right before the challan was filed and,
therefore, he could not enforce this right any nore now t hat
the chal l an has been fil ed.

M. 'Sodhi countered this argunent by saying that the
order passed by the Designated Court was clearly erroneous.
When the court heard the case, the challan had not been
filed at all. He further contended that the decision in
Sanjay Dutt’s case was given on a concession nade by the
counsel appearing /on behalf of the appellant and the court
had no occasion to exanmine this issue in detail

We need not express any opinion on this aspect of the
matter. The decision'in Sanjay Dutt’s case was rendered by a
Bench of Five Judges and is binding upon this Court.

The Designated Court granted extension of tine to the
i nvestigating agency for conpletion of the investigation
under C ause (bb) of Section 20(4) of TADA. This extension
was granted on an application made by the investigating
officer only and without any - report of the public
prosecutor. It is submitted by M. Sodhi that extension was
granted behind the back of the  appellant and  without
permtting the appellant to have his say agai nst the grant
of extension. This position has not been controverted by
| earned counsel for the respondents. |In Htendra 'Vishnu
Tahkur’s case (supra), it was observed:-

"Thus, for seeking extension of

time under clause (bb), the public

pr osecut or after an i ndependent

application of his mind to the request

of the investigating agency, is required

to nake a report to the Designated Court

indicating therein the progress of the

i nvestigation and di scl osi ng
justification for keeping the accused in
further cust ody to enabl e t he

i nvestigating agency to conplete the
i nvestigation. The public prosecutor may
attach the request of the investigating
of ficer al ongwi t h hi s request or
application and report, but his report,
as envi saged wunder clause (bb), nust
disclose on the face of it that he has
applied his mind and was satisfied with
the progress of the investigation and
considered grant of further time to
conplete the investigation necessary.
The use of the expression "on the report
of the public prosecutor indicating the
progress of the investigation and the
specific reasons for the detention of
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the accused beyond the said period" as
occurring in clause (bb) in sub-section
(2) of Section 167 as anended by Section
20(4) are important and indicative of
the legislative intent not to keep an
accused in custody unreasonably and to
grant extension only on the report of
the public prosecutor. The report of the
public prosecutor. The report of the
public prosecutor, therefore, is not
nerely a formality but a very vita
report because the consequence of its

acceptance affects ‘the Iliberty of an
accused and it nust, therefore strictly
conply with the requi renents as

contai ned in clause (bb). The request of

an investigating officer for extension

of 'time is no substitute for the report

of the public prosecutor.”

In Htendra Vishnu Thakur’s case (supra) it was also
opi ned that no extension can be granted by the Designated
Court under C ause (bb) unless the accused is put on notice
and pernmitted to have his say so as to be able to object to
the grant of extension.

The Constitution Bench in Sanjay Dutt’s case (supra)
did not express any contrary opinion in so far as the
requi rement of the report of the public prosecutor for grant
of extension is concerned or on the effect of the absence of
such a report under clause (bb) ~of Section  20(4), but
observed that the 'notice’ contenplated inthe decision in
Hi tendra Vishnu Thakur™s case before granting extension for
conpletion of investigationis not to be construed as a
"witten notice" to the accused and that only the production
of the accused at the time of consideration of the report of
the public prosecutor for grant of extension of the period
for conpleting the investigation was being considered would
be sufficient notice to the accused.

The validity of an order granting extension / under
Clause (bb) of Section 20(4) of TADAis to be considered
with reference to the facts as existing on the date of the
order. M. Sodhi is right in his contention that the order
passed by the Designated Court on 12th July, 1995, w thout
any report of the public prosecutor and without even the
appel | ant being produced and i nforned by the Designated
Court that question of grant of extension of the period for
conpl eting investigation was under consideration, ~renders
the order granting extension by the Designated Court
erroneous and it cannot be sustai ned.

This now takes us to the question of grant of bail to
the appellant. Learned counsel for the parties state that
chall an has since been filed on 30.9.95. Learned counsel are
at variance about the effect of filing the challan on the
right of the appellant to be released on bail. This question
was examined in Sanjay Dutt’s case (supra), where it has
been laid down that the right to be released on bail for
failure to conplete the investigation within the prescribed
time is not automatic and even if 'infeasible it has to be
"availed of’ by the accused at the appropriate stage and
that: -

"The indefeasible right accruing to the

accused in such a situation is

enforceable only prior to the filing of

the challan and it does not survive of

remai n enforceable on the challan being

filed, if already not availed of. Once
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the challan has been filed, the question

of grant of bail has to be considered

and decided only with reference to the

nerits of the case under the provisions

relating to grant of bail to an accused

after the filing of the challan. The

custody of the accused after the challan

has been filed is not governed by the

Section 167 but different provisions of

the Code of Criminal Procedure. If that

right had accrued to the accused but it

remai ned unenforced till the filing of

the challan, then there is no question

of its enforcenent thereafter since it

is extinguished the moment challan is

filed because Section 167 Cr.P.C. ceases

to apply.

Since, as submtted by M. Sodhi, an application for
grant of ‘bail in the ground that the prosecution had failed
to conpleteinvestigation within the statutory period of 180
days was filed and is pending before the Designated Court,
we refrain fromdealing with the bail application filed in
this Court or express any opinion on the nerits of the bai
application pending before the Designated Court. The
Desi gnated Court shal | di spose of the pendi ng bai
application in accordance with | aw expeditiously, keeping in
view the principles laid down by this Court in the above
referred cases.

The appeal and ‘the bail ~application are therefore
di sposed of in the terns noticed above. There shall be no
order as to costs.




