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ACT:

Constitution of India, 1950: Articles 14. 19(1) (g) and
300A- Sections 41 and 41A of Bombay Sal es Tax Act--Validity
of --Whet her there i's conferment of arbitrary power on State
CGovernment to exenpt units fromsal es tax.

%

Bonbay Sales Tax Act: Sections 41 and 41A and Package
Scheme of incentives 1979-Wether confers arbitrary power of
exenption on State Government to exenpt units from paynent
of Purchase Tax, Sales Tax and Central Sales Tax.

HEADNOTE

By virtue of the notifications issued by the Governnent
of Maharashtra in exercise of its powers under section 41 of
the Bonbay Sales Tax Act, the new industries set up in
backward areas for the production of edible as well as non-
edible oils came to enjoy the benefit of exenption from
payi ng purchase tax/sales tax. Subsequently, the -Governnent
of Maharashtra anmended the Act and introduced section 41A by
virtue of which the tax exenption facility originally
granted under the Package Schene of Incentives, 1979 to
edible oil units stood withdrawn earlier than stipulated in
the exenption notifications. The withdrawal of the tax
exenption however did not apply to wunits engaged in
produci ng non-edi ble oils.

The petitioner in one petition has challenged the
constitutional validity of section 41, while the petitioners
in the other two wit petitions challenged the validity of

section 41A
The petitioner in the first petition, who was engaged in
the production of washed cottonseed oil, in an old unit,

contends that (i) the power of exenption can be granted  on
any specified class of sales or purchases from paynent of
tax, and the Government was not entitled to grant exenption
only in favour of new units set up in backward areas, (ii)
section 41 confers arbitrary powers of exenption on the
State Governnent so as to exenpt new units fromthe paynent
of purchase tax, sales tax and central sales tax, thus
placing old units in a very di sadvantageous position, and
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(iii) washed cottonseed oil is also edible oil although it
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requires sonme processing for making it fit for hunman
consunption, and therefore the new washed cottonseed oi
units should also be classified as units producing edible
oi I s and subjected to purchase tax and sal es tax.

The petitioners in the other two petitions contend that
the Governnent was precluded by Prom sory Estoppel from
goi ng back on the Incentive Schene before the expiry of the
full termof tax exenption benefit period.

Dismissing the wit petitions, it was,

HELD: (I) Section 41 has been provided in order to
enabl e the State (government to grant exenption from paynent
of purchase tax/ sales tax on any specified class of sales
or purchases in public interest. It is not as if the power
has been given to the government to act in an arbitrary
manner or for conferring largess on any section of
manuf acturers or traders. Section 41 has withstood the test
of time and has enabl ed the government to promote public
interest, by granting tax exenption benefit, whenever
needed. [81A-D

(2)  The words "exenpt any specified class of sales or
purchases’ coul'd well be construed as applying to the grant
of exenption of the new units because the sales and
purchases effected by new entrants would constitute a
specified class by thenselves in contra distinction with the
class of sales and purchases effected by the older and
seasoned units. [82C D

(3) Even though edible and non-edible oils may fal
under the general ' heading of “o0ils they undoubt edl y
constitute two separate groups which are capabl e of distinct
classification on intelligible basis. [83A-B]

(4) The Package Incentives Scherme was only evolved to
provide incentive to entrepreneurs to-start-new units in
backward areas. It could never have been the intention or
the object of the Governnent that the entrepreneurs, should
unjustly enrich thenselves ~at~ the cost of the public
exchequer or to be given conpetingability with the ol der
units to such an extent as to virtually drive the latter out
of the business.

(5) Since the very foundation of the Schenme for /giving
tax exenption benefits is public interest, the governnent
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was not only entitled but it was under an obligation to
withdraw the tax exenption benefit when the continuance of
the Schene was goi ng agai nst public interest.

(6) As long as the washed cottonseed oil that is
produced is sold without further processing, it wll not
constitute edible oil. [82F

(7) The government had neither acted arbitrarily. nor
practised any discrimnation against edible oil units
started newly or had interfered with the rights of the
owners of the new units in running their business and trade
i n any manner when it enacted Section 41A.

(8) Section 41A is fully in accordance with [ aw and not
viol ative of Articles 14, 19(i)(g) and 300A of the
Constitution. [83E]

Tapti QI Industries v. The State of Mharashtra. AIR
1984 Bom 161

AOympic Gl Industries Ltd. WP. No. 3275 of 1985 in
Bonbay Hi gh Court and S.L.P. (Civil) No. 10144 and 10550 of
1986 in the Supreme Court, referred to.

JUDGVENT:
ORIG NAL JURI SDICTION: Wit Petition No. 1521 OF 1987
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(Under Article 32 of the Constitution of India)

Anil Dev Singh, GL. Sanghi, Serva Mtter, Mss Vrinda
Grover and T.V.S.N. Chari for the Petitioners.

V.S. Desai, A'S. Bhasme and A M Khanwil kar for the
Respondent s .

The Judgrment of the Court was delivered by

NATARAJAN, J. Wit Petition No. 1521 of 1987 has been
filed under Article 32 of the Constitution of India to
chall enge the constitutional validity of Section 41 of the
Bonbay Sal es Tax Act (hereinafter referred to as the Act) on
the ground it confers arbitrary powers of exenption on the
State Governnent so as to exenpt all types of new units from
the paynment of purchase tax, sales tax and central sales tax
under the Package Scherme of Incentives, 1979.
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On notice being issuedin the wit petitions, the
respondent State of Maharashtra has filed affidavit in reply
and the petitioner has filed a rejoinder

In order to exenpt in public interest any specified
cl ass of ‘'sal'es or purchases from paynent of the whole or any
part of the tax payable under the 'Act, the State Governnent
gave to itself powers of exenption under Section 41 of the
Act. In exercise of its powers under Section 41 the
CGovernment had been issuing notifications so as to grant
exenption in appropriate Gases from paynent of sales tax or
purchase tax or both, as the case may be. One of such
notifications issued by the Governnent under Entry 136 was
for granting full tax exenption for the purchases of the
inputs and the sales of finished goods of new units set up
in the backward areas of the State. The Government also
issued notification under Section 85 of the Central Sales
Tax Act to the sales of finished goods of such wunits from
paynment of Central Sales Tax. These tax exenption ‘benefits
were accorded to the new industries by way of (I) incentives
for developnent of industries  in backward areas, (2)
promotion of the dispersion of industries all over the
State, (3) the industrialisation of backward areas and (4)
for creating enploynent opportunities in the backward areas.

By virtue of the exenption notifications issued by the
CGovernment in exercise of its powers under Section 41, the
i ndustries engaged in the production of edible as well _as
non-edi ble oils set up in backward areas cane to enjoy the
benefit of exenption from payi ng purchase tax/sal es tax.

Subsequently, the Governnent canme to realise that the
sales tax exenption given under the Package  Scheme of
Incentives, 1979 for a period ranging from5 to 9 vyears
without any limt had conferred far nore benefits on sone of
the industries concerned than what the Governnent had in
mnd when the notifications granting tax exenptions / were
nade and that the exenption facility was not only adversely
affecting the Governnent’s finances but was al so placing the
existing small scale units on a conparative disadvantage.
The CGovernnent, therefore, passed a Resolution on July 5,
1982 (No. [IDL-7082/(3559))/ IRD-8) to nodify the Package
Incentives Schene and the benefits following therefrom in
order to limt the benefit to 1()()%of the fixed capita
investment of the small scale units. Since the Package
Scheme of Incentives, 1979 provided for giving notice of six
nmonths for any change or nodification in the schene, the
nodi fied scheme dated 5th July, 1982 was proposed to be
brought into force in respect of small scale wunits, wth
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effect from 10th January, 1983. The GCovernnent, however,
noticed that during the intervening period of notice, a
nunber of small scale units, particularly the oil units,
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tried to take advantage of the unlimted incentives to the
di sadvantage of the existing units and al so caused loss to
the public exchequer in respect of the revenue from sales
tax. The small scale units al so sought to take advantage of
the decision of the Bonbay H gh Court in Tapti al
Industries and Anr. v. State of Mharashtra & Ors., [ 1984]
56 STC 193 by claimng benefit of tax exenption wi thout any
limt, thereby causing a continuing |loss to the revenue.

The Covernment, therefore, considered it would not be
expedient in the public interest to continue the concession
and, that suitable provision nmust i mediately be nade in the
Act so as to limt the benefit of the exenption from paynent
of sales tax under the Package Incentive Schemes to the
extent of 100% of the gross fixed capital investnments of the
eligible wunits as approved at the time of the grant of
eligibility certificate or to such other lower ceiling of
percentage that nmay have been provided for wunder the
eligibility certificate issuedto the snall scale wunit.
Since 'both the Houses of the State Legislature were not in
Session; ' the Governnent passed Ordinance No. 5 of 198 and
inter alia introduced Section 41A which read as under

"41A. (1) Notwithstanding any things contained in this
Act or in any judgnent, decree or order of any Court or T
Tribunal to the contrary. on and after the date of
commencenent of the Bonbay Sal es Tax (Anendnent ) Ordi nance.
1985 (hereinafter in this section referred to as the
conmencenent date’’) the cunul ative quantum of benefit drawn
or availed of by any registered dealer of an Eligible Unit
in respect of payment of any tax by virtue of the exenption
granted under the provisions of section 4] shall not exceed
one hundred per cent of the gross fixed capital investnent
of the Eligible Unit as approved at the time of grant of
Eligibility Certificate, or such other |ower ceilings of
percentage, if any, as nmay be provided under the Eligibility
Certificate issued in accordance wth the provisions of any
Package Scheme of Incentives.

(2) Were, in the case of any registered dealer of an
Eligible Unit the cunul ative quantum of benefit availed of
by him has exceeded the limt laid down in sub-section (I)
on the comrencenent date, or exceeds such limt on any day
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after the conmencenent date, t hen the Eligibility
Certificate shall cease to have any effect in relation to
the exenption from paynment of tax under this Act —or under
the Central Sales Tax Act, 1956, and the  Certificate of
Entitlenment shall stand automatically cancelled on the
conmencement date or any such day, as the case may be, and
such registered 'dealer shall not be entitled to claim any
further benefit of exenption from paynent of such tax ~ under
t he Eligibility Certificate of t he Certificate of
Entitlenment on or after the comencenent date or “any such
day, as the case may be, and the deal er shall surrender the
Certificate of Entitlenent together with all the unused Form
BC whi ch have been attested by the Sales Tax authorities to
the Comm ssioner forthwith and in any case within 15 days
fromthe commencenent date or any such day.

(3) Notwithstanding anything contained in subsections
(1) and (2), no registered dealer of an Eligible Unit shal
be entitled to claimany benefit of exenption from paynent
of any tax beyond the period covered by the Eligibility
Certificate and the provisions of sub-section (2) regarding
surrender of the Certificate of Entitlenent together wth
the unused Form BC shall nmutatis mutandis apply to such
regi stered dealer "

The Ordi nance cane to be replaced by the Anmendment Act,
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1985 wunder the Anending Act the Governnent nade certain
nodi fications and directed that the withdrawal of the tax
exenption benefit wll stand confined to the edible oi
units only. Section 41A, as introduced in the main Act by
the Amendi ng Act No. XV of 1985 reads as foll ows:

"41A. Notwi t hstandi ng anything contained in this Act or
in any judgnment, decree or order of any Court or Tribunal to
the contrary, on and after the date of comencenent of the
Bonbay Sal es Tax (Amendnent) Act, 1985 (hereinafter in this
section referred to as "the conmmencenent date"), t he
Eligibility Certificate granted to any Regi stered deal er of
an Edible G| unit in accordance with the provisions of any
Package Schenme of Incentives shall cease to have any effect
inrelation to the exenption from paynment of tax under this
Act or under the Central Sales Tax Act, 1956, and the
Certificate of Entitlenent  issued in favour of such
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Regi stered deal er by the Conm ssioner under entry 136 of the
Schedul e 'to the notification issued under section 41 shal
stand automatically cancelled on the comencenent date and
such Registered dealer shall not be'entitled to claim any
further benefit of exenption from paynent of such tax under
t he Eligibility Certificate or t he Certificate of
Entitlement on and after the conrencenent date, and he shal
surrender the Certificate of Entitlenment with all the unused
Form BC which have been attested by the Sales Tax
authorities to the Conmissioner forthwi th and in any case on
or before the 31st day of August, 1985, unless he has
al ready surrendered the same earlier."

Section 8 of the Anmendnent Act which repeal ed O dinance
V of 1985 further provided as follows:

"8.(2) It is hereby declared that not wi t hst andi ng
anything contained in section 7 of the Bonbay Genera
Cl auses Act, 1904, on such repeal’, the follow ng
consequences shall ensue:

(a) The Eligibility Certificate and the Certificate of
Entitlenent issued to any Registered dealer of the /'Eligible
Unit other than the Registered dealer of Edible "GO,/ Unit
shall not be deenmed to have been cancell ed; and

(b) Were the Certificate of Entitlenent and the unused
Form BC are surrendered by any Registered dealer of the
Eligible Unit other than Registered dealer of Edible G
Unit, the sane shall be restored to the Registered dealer
who has surrendered the same;

(c) The Registered dealer of the Eligible “Unit ~other
than the Registered dealer of Edible G| Unit shall be
deemed to have been entitled to claimthe same benefits of
exenption of sales tax to which he was entitled before the
comencenment of the said Odinance;

(d) Any Sales Tax on sale of finished goods recovered by
any Registered dealer of the Eligible Unit other “than the
Regi stered dealer of Edible G Units during the period from

the commencenment of the said Ordinance till the publication
of this Act inthe Oficial Gazette, shall be paid into
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CGovernment Treasury alongwith the return and the tax so paid
shall stand forfeited to the State Governnment and thereupon
the provisions of sub-section (6) of Section 38 shal
mutatis nmutandis apply to the tax so forfeited."

Thus it may be seen that by reason of Act XV of 1985,
the sales tax exenption facility originally granted under

the Package Schene of Incentives 1979 to all small scale
units newy started stood withdrawn only in so far as edible
oil wunits are concerned, and not to small scale units

engaged i n produci ng non-edi ble oils.
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By a trade circular No. DED 1485/2591ADM 3 dat ed
15.10.1986. it was clarified that an edible oil unit under
the Act XV of 1985 would nean a unit engaged in

(i) delinting, decorticating or processing of groundnuts
or other oil seeds’

(ii) crushing of groundnuts or other oilseeds and
manuf acture of edible oil

(iii) refining of edible oil; or

(iv) hydrogenation of edible oil

It was also clarified that the Act wuld not be
applicable to "units producing and selling non edible oils
and that units manufacturing and selling "washed cottonseed

oil",: Soyabean raw oil (Gade I)" and "un-refined sunfl ower
cake oil" would not fall under the category of units
manufacturing edible oil and as such those units wll be

entitled to avail of the tax benefits even after 1.8.1985,
provided that the eligibility certificate specifically made
mention of the particular oil ~as the finished product
produced and sold by the concerned eligible unit. The trade
circular  stated that the clarification was being given
"after obtaining the opinion of the concerned departnment of
the CGovernment of |ndia about what constitute edible oil and
non edible oils".

Notwi t hst andi ng~ the ~ Anended Sections and the trade
circular the petitioners who are engaged i n produci ng washed
cottonseed oil tried to contend before the authorities that
washed cottonseed oil would also fall -in the category of
edi bl e oil and that several technical authorities have given
their opinion to that effect and as such the  extension of
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sales tax exenption facility to wunits engaged in the
production of non edible oils was against |aw and was not
only depriving the government of its legitinate revenue but
was also detrinmentally affecting the interests of the old
units which were engaged i n produci ng washed cottonseed oi
etc. These contentions were not -accepted by the State
Government with the result that the withdrawal of /the tax
exenption provision renmined confined only to the /'units
engaged in producing edible oils and not to units engaged in
produci ng non edible oils.

Aggrieved by this position the petitioners -have come
forward with this petition wunder Article 32 of the
Constitution. Two contentions were advanced by the Ilearned
counsel for the petitioner to assail Section 41 of the Act.
It is apposite to nention here that in his petition the
petitioner has not inmpugned the validity of Section 41A
which disentitles only the units producing edible oil from
having the continued benefit of tax exenption. This factor
by itself weakens in the attack of the petitioner on the
constitutional validity of Section 41. Leaving aside this
aspect of the matter, we will now consider the  specific
grounds on which Section 41 is assail ed.

In the first place it is stated that while t he
government realised. at the tinme of passing the O dinance
that the lax exenption schenme granted in favour of all the
newy started eligible units had conferred tax benefits
transcending by far the limts of assistance contenpl ated by
the government and that the tax exenption benefits were
adversely affecting the public exchequer as well as the old
units and had, therefore, nmade Section 41A introduced by the
Ordinance applicable to all eligible units which had been
given the benefit of tax exenption. the revised Section 41A
i ntroduced by Act XV of 1985 had restricted the wthdrawal
provision only to the units engaged in produci ng edi ble oi
and has allowed the other eligible units to continued to
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have the wunfair advantage of tax exenption benefit. The
second argunent was that washed cottonseed oil is also an

itemof edible oil although it required some processing for
making it fit for human consunption and therefore, the new
units which were engaged in produci ng washed cotton seed
oil should also be classified as units producing edible oils
so that those new units, should al so pay purchase tax and
sales tax in the same manner the petitioner was paying. By
way of extension to the second contention it was pointed CQut
that while the old units had to pay purchase tax, sales tax,
turn over tax etc. totaling Rs.1,650 per nmetricton, the new
units producing the same washed cottonseed oil got away
scot-free w thout paying any tax and they stood placed in a
very advant ageous position.
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On an exam nation of the contentions we find that
neither of themhas any nmerit. Section 41 has been in the
statute book eversince the Act was enacted. It has been
provided /in order to enable the State Government to grant
exenption from paynment of purchase tax and sales tax of any
specified class of sales or purchases if such grant of
exenption was felt justified. It is open to the Governnent
to give the benefit of tax exenption either to the ful
extent or to a partial extent The Section itself states that
the power of exenption‘is being conferred on the governnent
in order to enable it ' to act in public interest. It is not,
therefore as if power. has been given to the governnent to
act in an arbitrary manner or for conferring largess on any
section of manufacturers or traders. In exercise of its
powers wunder Section 41 the governnent has been granting
exenption by neans of several notifications in favour of
various trades and industries as and when the  circunstances
warranted the granting of exenption.in public interest. It
can, therefore, be safely taken that Section 41 has wth
stood the test of tine and has enabled the government to
pronpte public interest, by granting tax exenption benefit,
whenever needed.
One of the contentions advanced by the petitioner’s counse
was that while the power of exenption can be granted on any
specified class of sales or purchases from paynment of tax,
the governnent was not entitled to grant exenption only in
favour of new wunits set up in backward areas from  the
paynment of purchase tax, sales tax and central sales tax. In
other words the argunent was that if the Governnent wanted
to grant exenmption in favour of such wnits,” then the
government shoul d have granted the benefit of tax exenption
to all the units in backward area which were engaged in the
production of he sane type of goods as the new (units were
engaged in. W are unable to accept this contention hecause
the exenption granted in favour of the of the new units has
a sound econom ¢ and public policy underling it. The policy
has been set out by he government in he counter affidavit
filed b it in WP. No. 15270f 1987 in the followi ng manner

"I submit that these benefits are in accordance w th the
policy of the Governnment to give Sales Tax incentives to he
new Units in backward a areas in order to achi eve di spersion
of industries, industrialisation of back wad areas as also
of he purposes of creating enploynment opportunities in he
backward areas and as such exenption is granted in he |arge
public interest in order to enable the new units o]
successfully conpete wth the older. Units in he initia
yeas of production in order to occasion sufficient foothold
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in an established industry. |I further submit that this
classification is reasonable in all respects and is not at
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all arbitrary as established Units have several advantages
over new Units in as much as the overhead assets are |ess
and hence no fundanmental right is infringed in any nmanner of
the old Units . "

It cannot, therefore, be contended that the old units
shoul d al so have been granted the same benefit as new wunits
since both the units are engaged in the manufacture of the
sanme type of products. Infact such a policy, if followed by
the governnment, would not only fail to provide incentive to
the new industries but would also place the new units at a
conparative disadvantage in being nmade to face stiff
conpetition with older units which have been established at
| esser cost and which have stabilised thenselves in the
field by successfully running the units for a nunber of
years. The words in Section 41 exenpt any specified class of
sal es or purchases" coul d well be construed as applying to
the grant of exenption to the new units because the sales
and purchases effected by new entrants would constitute a
specified class by thenselves in contra distinction with the
class of _sales and purchases effected by the older and
seasoned units:

In so far as the second contention is concerned, Viz.

that washed cottonseed oil would also fall in the category
of edible oils inspite of the fact that it has to be
processed still further for being nade fit for hunman

consunption. we find that the contention is not a tenable
one. The petitioner had contended before the governnent that
washed cottonseed oil is also one type of edible oil but the
government have rejected this contention stating that since
washed cottonseed oil cannot be made use of without further
processing for direct human consunption, it would not fal
in the category of wedible oil. This position is not
controverted by the petitioners and, therefore, as long as
the washed cottonseed oil that is produced is sold ' wthout
further processing it will not constitute edible oil. The
government therefore. are well within their powers in
refusing to accept the petitioner’s contention that washed
cottonseed oil is also edible oil and, therefore all the new
units which are engaged in the manufacture  of ‘washed
cottonseed oil should also be rendered ineligible from
enjoying the benefit of tax exenption as has been done .in
the case of units producing edible oil

Yet another contention of the petitioner’s counsel was

that the term‘oil’ would include edible as well~ as non
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edi bl e oi | and therefore, there was no reason or

justification for the governnent to have renoved the benefit
of tax exenption to units manufacturing edible oil alone and
al l ow the continuance of the benefit of tax exenption to new
units producing non edible oil. Even this contention is
devoid of substance because even though edible<~-and non
edible oils my fall under the general heading of  ‘Gls’
they wundoubtedly constitute two seperate groups which are
capabl e of distinct classification on intelligible basis.
Lastly, comng to the argunent that new units engaged in
produci ng non edible oil derive a huge benefit by way of tax
exenption while the older units stand penalised and getting
crushed out of existence, the government have exami ned the
matter fully and found that the new units engaged in the
producti on of edible oil alone have derived undue advantage
by reason of the tax exenption, and that the other eligible
units engaged in the manufacture of other products including
non edible oils have not derived benefit to such an extent
as to justify revocation of the tax exenption benefit. This
assessment exercise falls purely within the domain of the
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Executive and it is not for the Court to see whether other
edi bl e units also derive huge benefits and as such
government ought to have revoked the tax exenption benefit
in their cases as well. As already stated the classification
between wunits engaged in producing edible oils and non
edible oils is on an intelligible and sustainable basis and
as such the Court cannot hold that the governnent should
treat both kinds of units alike and direct the withdrawal of
the tax exenption benefit in the case of non edible oi
produci ng units al so.

For all these reasons we hold that Section 41 of the
Bonbay Sales Tax Act is not violative of Articles 14, 19 and
21 of the Constitution as alleged by the petitioner in WP
No. 1521 of 1987.

In the result WP. No. 1521 of 1987 will st and
di smissed. There will he no order as to costs.

R S. S Petition dism ssed.




