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MOPED | NDI A LTD
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RESPONDENT:
THE ASSTT. COLLECTOR OF CENTRAL EXCI SE, NELLCORE AND OTHERS

DATE OF JUDGVENT26/ 02/ 1985
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BHAGWATI, P.N

ERADI, V. BALAKRI SHNA (J)

Cl TATI O\
1985 SCR. Supl. (1) 954 1986 SCC (1) 125
1985 SCALE (2)1379

ACT:

Central Excise and Salt Act 1944: Section 4(4) (c)-
"rel ated person’-who is-Assessee and person alleged to be
"related person’ to have interest direct  or indirect in
busi ness of each other.

Manuf act urer | of Mopeds- Mopeds sol d to deal ers-
Agreenents for sale'entered by nmanufacturer wth dealer-
Dealers to give deposit for -guarantee, entitlenent to
'comm ssion’ etc.-Transactions  on principal to. principal
basi s- Deal ers-Wiet her 'rel ated person’ -’ Comm ssion’ all owed
to deal ers-Wiether ’'trade discount’ whether 'conmm ssion
could be deducted from assessable value  of manufactured
goods for purpose of excise duty.

HEADNOTE:

The appellants manuf act ur ed Mopeds under three
di fferent brand names. Mopeds were liable to excise duty
under the Central Excise and Salt Act, 1944. The bul k of the
Mopeds manufactured were delivered to various dealers at
depots nmintained by the appellants. The appellants entered
into agreenents with these dealers in connection withthe
sal e of the Mopeds. The agreenents provided that the deal er
shall keep a deposit with the appellants as a guarantee for
due fulfillment of the agreenent, that the dealers were
entitled to get a conm ssion on each Mped, that the deal ers
were to insure the Mpeds against all risks of pilferage,
non-delivery etc. (Cause 5), and that, the dealers were to
mai ntai n adequate organisation for sale and service of the
Mopeds including showroons, service stations, repair-shops
etc. (clause 6).

The appellants submitted their price lists for approval
to the excise authorities and the price lists showed the
price charged by the dealers after deducting the conmi ssion
of Rs. 110, Rs. 145 and Rs. 165 or the three different
brands of the Mpeds. The price lists were approved by the
excise authorities and excise duty was paid by the
appel l ants on the basis of these price lists at the tinme of
cl earance of the Mopeds. This practice continued till 30th
April, 1979, when the Assistant Collector of Central Excise
took the viewthat the appellants were not entitled to
deduction of the aforesaid comm ssion fromthe price charged
to the dealers for arriving at the excisable value of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

Mopeds. The Assistant Collector thereupon issued a notice of
denmand under clauses (a) and (b) of Rule 10(1) of the
Central Excise Rules, 1944 dated 15th My, 1979 to the
appel l ants demanding a sum of Rs. 6,96,177.09 representing
the ampunt of differential duty in respect of Mopeds
manuf actured and cleared during the period 1st COctober 1975
to 30th April, 1979.

955

The appellants assailed the aforesaid notice in a wit
petition in the Hgh Court contending, that they were
entitled to deduction of the anount of conmi ssion in
arriving at the excisable value of the Mypeds and that the
demands nade by the Assistant Collector was not justified.
The Division Bench however . dismssed the wit petition and
held that the discount of Rs. 110, Rs. 145 and Rs. 165 for
the different varieties of Mpeds was being given for
organising sale and providing facilities and this was
clearly an exanple of the nutual interest which the "related
person’s and the appellant were having in the business of
each other, and that the commi ssion of Rs. 110, Rs. 145 and
Rs. 165 in respect of the different varieties of Mpeds was
not 'trade discount’ and therefore not liable to be deducted
fromthe price charged to the dealers and the Assistant
Col I ector was right in maki ng the demand from the
appel | ants.

In the appeal to this court it was contended on behal f
of the appellants that: (1) there was absolutely nothing to
show that the dealers were related persons vis-a-vis the
appel lants and that the Hi gh Court was clearly wong in
taking that view, and (2) the Division Bench was not ri ght
intaking the view that the comm ssion of Rs. 110, Rs 145
and Rs. 165 per Mped in respect of the different varieties
of Mopeds sold to the dealers could not be said to be trade
di scount .

Al'l owi ng the appeal
N

HELD: 1. The anpbunts allowed to the dealers’/ by the
appel lants in respect of different varieties of Mpeds of
Rs. 110, Rs. 145 and Rs. 165 were clearly trade di scount
liable to be deducted fromthe price charge to the dealers
for the purpose of arriving at the excisable value of the
Mopeds. [963G

2. The judgnment of the Division Bench of the Hi gh Court
set aside. The notice dated 15.5.79 issued by the Assistant
Col  ector of Central Excise and the order dated 25.9.79 nade
in pursuance of that notice are quashed. The respondents
will refund to the appellants any paynents. nade by the
appel l ants under the order dated 25th Septenber, 1979 within
3 months [963H, 964A]

3. The concept of ’'related person’ was for the first
time introduced in the Central Excise and Salt Act, 1944 by
the Anending Act 22 of 1974 and the expression ’related
person’ cane to be defined in clause (c) of sub-section (4)
of Section 4. [960(F

4. In Union of India v. Bonbay Tyre International Ltd
[1984] 1 SCC 467 it has been held that the definition of
"related’ person in sub-section (4) (c) of Section 4 is not
unduly wide and does not suffer from any constitutiona
infirmty and, Union of India v. Attic Industries Ltd, AIR
1984 SC 1495 that the person who is sought to be branded as
a 'related person’ nust be a person who is so associated
with the assessee that they have interest, directly, or
indirectly, in the business of each other. It is not enough
that the assessee has an interest, direct or indirect, in
the business of the assesses. It is essential that the
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assessee and the person alleged to be a ’'related person

must have interest direct or indirect, in the business of
each other. [961A; F-(Q
956

In the instant case, the ternms of the agreenent
indicate that the dealers where wholesale buyers of the
Mopeds nmanufactured by the appel lants and since the
transactions between themwere on principal to principa
basis, the dealers could not, therefore, be said to be
rel ated persons vis-a-vis the appellants. The excise duty on
the Mopeds were hence liable to be determned only on the
basis of the wholesale price charged by the appellants to
the dealers. [962 D E]

5. The anount allowed to the deal ers has been referred
to in the agreement as 'conmm ssion’ but the |abel given by
the parties cannot be determ native because it is for the
court to decide whether the anmount is trade discount, or not
what ever be the nane given to it. [963B]

In the Jinstant case, the clauses of the agreenent
clearly show beyond doulet that under the agreenent the
Mopeds were sold by the appellants to the dealers and the
dealers did not act as agents of the appellants for the
purpose of effecting sales on their behalf. It is clear from
clause 5(a) that the bills in respect of the Mpeds
delivered to the dealers were to be sent by the appellants
through their bankers and it was the responsibility of the
dealers to collect the bills for the purpose of taking
delivery. Clauses 5(b) laid an obligation on the dealers to
i nsure the Mopeds against all risks, pilferage, non-delivery
etc. and wunder clause (6) the dealers were liable to
mai ntai n adequate organisation for sale and service of the
Mopeds. The Rel ationship between the ~appellants and the
dealers was clearly on principal to principal basis and in
these circunstances the amobunt of Rs. 110, Rs. 145 and Rs.
165 allowed to the dealers in respect of the different
varieties of Mopeds could not be regarded as anythi ng other
than 'trade discount’. [963 B-F]

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Cvil —Appeal No. 52 of
1985.

Fromthe Judgnent and Order dated 27.9.1984 of the
Andhra Pradesh Hi gh Court in Wit Petition No. 7680 of 1979.

F.S. Nariman and K R Nambiar for the Appellant.

CGopal Subramani um and R N. Poddar for the Respondents.

The Judgrment of the Court was delivered by

BHAGMTI, J. This appeal by certificate is directed
against a judgnent of a Division Bench of the Hi gh Court of
Andhra Pradesh upholding a notice issued by the Assistant
Col l ector of Central Excise, Nellore demanding a sumof Rs.
6,96, 177. 09 representing the
957
amount  of differential duty in respect of Mopeds
manufactured by the Appellants and cleared from their
Factory during the period fromlst COctober 1975 upto 30th
April 1979. The facts giving rise to the present appeal are
few and may be briefly stated as foll ows:

The Appel | ants manuf acture Mopeds under the brand nanes
of Suvega Standard, Suvega Deluxe and Suvega Sanrat. These
Mopeds manufactured by the Appellants are |iable to excise
duty under the Central Exci se and Salt Act, 1944,
(hereinafter referred to as the Act). The appellants have
179 dealers all over the country to whom 98% of the Mpeds
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manufactured by themare sold. Not nore than 2% of the
Mopeds are delivered at the Factory gate; the bulk of the
nopeds representing about 80% of the manufactures are
delivered to the various dealers at the depots maintai ned by
the appellants. The Appellants have entered into agreenents
with the dealers in connection with the sale of the Mpeds
manuf actured by them and these agreenments are substantially
in the sanme terns and it will, therefore, be sufficient if
we refer to a specinmen agreenent for the purpose of
ascertaining the terms and conditions on which the nopeds
are supplied by the appellants to the dealers. Cause 2 (a)
of the agreement provides that the dealer shall keep a
deposit of Rs. 6,000 with the appellants as a guarantee for
due fulfillment of the agreenent and this deposit will carry
sinple interest at the rate of 4 1/2% per annum and cl ause 2

(b) declares inter-alia that wupon termination of the
agreenent, the bal ance of +the deposit if any, after
deducting  all _—anpbunts due to the Appellants shall be

returned to the dealer with interest. Cause 3 (a) of the
agreenent is material since  considerable reliance has been
pl aced upon it-on behal f of the Departnent.
It reads as follows:

"The Dealer  will get a conmssion of Rs. 110

(Rupees one hundred and ten only) for Suvega Mped and

Rs. 145(Rupees one hundred and forty five only) per

Suvega noped fitted with Shock Absorber which will be

i ntroduced shortly."

The Appellants are entitled to change prices fromtinme to
time as per clause 4 of the agreenent and that clause
proceeds to add the Appellants shall not be bound to execute
the order pending execution with the dealer at the old rate
and will be entitled to change the

958

price ruling on the date on which the noped |eaves the
factory or stockyard of the Appellants. Causes 5 and 6 are
material for the purpose of determ nation of the controversy
bet ween the parties and they reads as foll ows:

5(a) "Unl ess otherwi se agreed specifically to al
deliveries to the dealer shall be ex-factory in
unpacked condition and the bills/RB/ LB/ PWB shal
be sent through their bankers and all bank charges
thereon shall be borne by the dealer. In case the
deal er does not honour the Bills sent through bank
i medi ately on presentation by Bankers, the deal er

shall  be liable to the Conpany -~ for al
danmages/| osses and expenses incurred in this
connection and the same will be recovered fromthe

deposit lying with the conpany.

(b) The despatches by the conpany will be insured by
the dealer against all risks, pilferage, non-
delivery and SRCC including breakage, — wherever
applicable from the time of leaving of the
Conpany’s factory or stockyard wuntil arrival at

dealer’s prem ses, and all such expenditure
incidental to transit shall be to the account of
t he deal er.

6. The dealer shall at his own expenditure nmaintain
such organisation for the sale and service of the
said vehicles, i ncl udi ng showr oorns, service

stations, repair shops, parts store r oons,
sal esnen, etc. The dealer shall train nechanics at
their own cost with Conpany. The deal er shall give
three free services to every vehicle sold by him
and the conpany shall reinburse to the deal er at
Rs. 4 per each free service rendered by him"




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 8

The rest of the clause. O the agreenment are not rel evant

but it mght be useful to refer to sub-clauses (a) & (b) of

Clause 10(iii) which provide as foll ows:

"10(iii) (a) The Conpany upon term nation of this agreenent
may require the dealer to i mediately turn over to

the conpany all or any bonafide retail buyers
orders

959
that he nmay have on hand wunfulfilled, together
with all deposits nade thereon by the purchasers
and also the list of prospective buyers with the
deal er.

(b) In the event of the term nation of this agreenent,
however, the dealer shall not be rel eased from any
obligation arising out of any transaction entered
into or consummted prior to the date of such
term nation, either by himor his branches.

There are the material terns and conditions on which nopeds
are suppli'ed by the appellants to the deal ers.

The '‘Appel | ants submitted their price lists for approva
to the excise authorities  and the —price lists showed the
price charged by the Appellants to the dealers after
deducting the so-called comrssion of Rs. 110 in respect of
Suvega Standard Mped, Rs. 145 in respect of Suvega Del uxe
Moped and Rs. 165/ in‘respect of Suvega Sanrat Moped. These
price lists were approved by the excise authorities and
exci se duty was paid by the Appellants on the basis of these
price lists at the 'time of clearance of the nopeds. This
practice continued right upto 30th April 1979 when the
Assi stant Coll ector of Central Excise, Nellore took the view
that the appellants were not  entitled -deduction of the
conmi ssion of Rs. 110 for Suvega Standard, Rs. 145 for
Suvega Del uxe and Rs. 165 for Suvega Sanrat nopeds fromthe
price charged to the dealers for arriving at the exciseable
val ue of the nopeds |iable to “excise duty. The Assistant
Col l ector of Central Excise,  Nellore thereupon issued a
notice dated 15 May 1979 to the Appellants demanding a sum
of Rs. 6,96, 177.09 representing the anmount of differentia
duty in respect of nppeds nmanufactured and cleared by the
appel l ants from their factory during the period 1lst Cctober
1975 to 30th April 1979. This demand was purported to be
made by the Assistant Collector of Central  Excise under
clauses (a) and (b) of Rule 10 (1) of the Central Excise
Rul e 1944, The appellants thereupon preferred a wit
petition in the H gh Court of Andhra Pradesh contendi ng that
the appellants were entitled to deduction of the anount of
conmi ssion in arriving at the excisable val ue of 'the nopeds
and the demands nade by the Asstt. Collector (of Centra
Exci se was therefore, not justified.

960

The Wit Petition filed by the appellants cane to be
heard by a Division Bench of the H gh Court of  Andhra
Pradesh. Though it is difficult to ascertain what exactly
was the viewtaken by the Division Bench, it appears that
they came to the conclusion that the dealers were related
persons vis-a-vis the appellants and "the discount of Rs.
110, 145 and 165 for the different varieties of nopeds was
bei ng gi ven for organising sale and providing facilities and
this was clearly an exanple of the mutual interest which the
rel ated person and the appellants are having in the business
of each other. The Division Bench, it seens, mxed up two
different points, one relating to the question whether the
dealers are related persons and the other relating to the
guesti on whether the comm ssion of Rs. 110, 145 and Rs. 165
allowed in respect of different varieties of nopeds to the
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deal ers could be regarded as a trade discount or not. The
ultimate decision however was that the conm ssion of Rs.
110, 145 and Rs. 165 in respect of different varieties of
nopeds was not trade discount and, therefore, in any event,
it was not liable to be deducted fromthe price charged to
the dealers and the Assistant Collector of Central Excise
was consequently right in making a denand of Rs. 6,96,177.09
fromthe appellants. The appellants being aggrieved by the
decision of the Division Bench preferred the present appea
after obtaining a certificate fromthe H gh Court.

M. Nariman | earned counsel appearing on behal f of the
appel | ants assailed the judgnment of the Division Bench of
the High Court on both the grounds on which the inpugned
demand was challenged in the H gh Court. He contended that
there was absolutely nothing to show that the deal ers were
rel ated persons vis-a-visthe appellants and the Division
Bench of the Hi gh Court-was, therefore, clearly in error in
taking the viewthat the deal ers were rel ated persons. Now
the concept of related persons was for the first tine
i ntroduced in the Act by the amending Act 22 of 1973 and the
expression 'related person’ cane to be defined in clause (c)
of sub-section (4) of Section 4 to mean a person who is so
associated with the assessee that they have interest,
directly or indirectly, in the business of each other and
i ncl udes a hol di ng/conpany, a subsidiary conmpany, a relative
and a distributor of the asscssee and sub-distributor of
such distributor. | This definition cane up for consideration
before this Court in the Union of India v.  Bonbay Tyre
International Ltd. [1984] (1) SCC 467 where this Court
construing, the definition held:

961
"On a proper interpretation of the definition of
"related person’ in sub-section (4) (c) of section 4,
the words a relative and a distributor of the assesee"
do not refer to any distributor  but they are limted
only to a distributor who is arelative of the assessee
wi thin the neaning of the Conmpanies Act, 1956. So read,
the definition of "related person" is not unduly w de
and does not suffer fromany constitutional infirmty."

It is therefore obvious that the dealers vis-a-vis the
appel l ants under the last part of the definition in sub-
section (4) (c) of Sec. 4, could not be said to be related
persons since they were admttedly not relatives of the
appel lants within the nmeaning of the Conpanies Act, 1956,
But the argunent urged on behalf of the departnent was and,
that is the argument which found favour with the Division
Bench of the High Court, that the dealers were related
persons wthin the nmeaning of the first part of the
definition in sub-section 4 (c) of Section 4. It/ was
contended on behalf of the departnment that the dealers were
so associated wth the appellants that they had -interest
directly or indirectly in the business of each other. Now
this part of the definition also cane up for consideration
before this Court in another decision namely, Union of India
v. Atic Industries Ltd, AIR 1984 SC 1495, and the Court
pointed in that case:

"What the first part of the definition requires is

that the person who is sought to be branded as a

"rel ated person" must be a person who is so associated

with the assessee that they have interest, directly or

indirectly, in the business of each other. It is not
enough that the assessee has an interest, direct or

indirect, in the business of the person alleged to be a

rel ated person nor is it enough that the person alleged

to be a related person has an interest, direct or
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indirect, in the business of the assessee. It s

essential to attract the applicability of the first

part of the definition that the assessee and the person
alleged to be a related person nust have interest,
direct or indirect, in the business of each other. Each
of them nust have a direct or indirect interest in the
busi ness of the other. The quality and degree of
interest which each has in the business of the other
may be different; the interest of one in the business
of the other may be direct, while the interest of the
latter

962

in the business of the fornmer may be indirect. That

woul d not nake any difference, so | ong as each has got

sone interest direct or. indirect, in the business of

the other."
Here on the facts it is difficult to see howit can at al
be contended that the appellants had any interest in the
busi ness of the dealers or that the deal ers had any interest
in the business of the appellants. W shall presently
anal yse the terns of the agreement  between the appellants
and the dealers but one thingis clear fromthe terms of the
agreement that the appellants sold the nopeds to the deal ers
on principal to principal basis and if that be so it is not
possible to say that the appellants had any interest in the
busi ness of the dealers. The deal ers were whol esal e buyers
of the nopeds nanufactured by the appellants and since the
transacti ons between' themwere on principal to principa
basis, it is difficult to appreciate how the appellants
could possibly be said to have any interest, direct or
indirect, in the business of the deal ers. The dealers coul d
not, therefore, be said to be related persons vis-a-vis the
appel lants. W nust in the circunmstances hold that the
Di vi sion Bench of High Court was - in error in holding that
they were related persons. It is indeed surprising that
though the Division Bench of the Hi gh Court took the view
that the dealers were related person, the Division Bench did
not determne the exciseable value of the nopeds on the
basis of the price at which the dealers in their terns sold
the nmopeds to the consunmers but took into the account only
the price charged by the appellants to the dealers. If the
deal ers were related persons, the exciseable value of the
nopeds could have been determined only on the basis of the
price at which the dealers sold the nopeds to the retailers
or the consuners. But, as we have pointed out it _is not
possible to hold that the dealers were related persons and
hence the excise duty on the nopeds was liable to be
determ ned only on the basis of the whol esal e price charged
by the appellants to the deal ers.

That takes wus to the second question, nanely, whether
the Division Bench was right in taking the viewthat the
Commi ssion of Rs. 110, 145 and 165 per noped in respect of
different varieties of nopeds sold to the deal ers could not
be said to be trade discount. M. Nariman, Learned Counsel
appearing on behalf of the appellants contended that this
Conmi ssion allowed to the deal ers was clearly
963
trade discount and was, therefore, liable to be deducted in
determ ni ng the exci seabl e value of the nopeds by reasons of
sub section (b) (ii) of Section 4 of the Act. Now it is
true that this anbunt allowed to the dealers has been
referred to in the agreenent as conm ssion but the |eve
given by the parties cannot be determinative because it is
for the court to decide whether the anpbunt is trade discount
or not, whatever be the name given to it. If we look at the
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terns of the agreenent, it is clear that the agreenment was
between the appellants and the dealers on principal to
principal basis. The clauses of the agreenent which we have
set out above clearly show beyond doubt that under the
agreement, the nopeds were sold by the appellants to the
dealers and the dealers did not act as agents of the
appel l ants for the purpose of effecting sales on behalf of
the appellants. It is clear from clause 5 (a) of the
agreenment that the bills in respect of the nopeds delivered
to the dealers were to be sent by the appellants through
their bankers and it was the responsibility of the dealers
to retire the bills for the purpose of taking delivery of
the nopeds. Cause 5 (b) of the agreenent laid an obligation
on the dealers to insure the nopeds against all risks,
pi | ferage, non-delivery and SRCC i ncludi ng breakage fromthe
time the nopeds left the factory or stockyard of the
appel lants until they arrived at the prem ses of the dealer
and this again would show that the dealers acted as
principal to principal in purchasing the noppeds from the
appel | ant's. " The dealers were also liable under C ause 6 of
the agreenent to mmintai n adequate organi sation for sale and
service of the nmopeds including service stations, repair
shops, spare parts. salesmen etc. and the nechanics were
also to be trained at the cost of the dealers. The
rel ati onship between the appellants and the dealers was
clearly on principal to principal ~ basis and in the
circunstances it is difficult to see how the amount of Rs.
11, 145 and 165 allowed to the dealers. in respect of
different varieties of nopeds could be regarded as anything
other than trade discount. The appellants charged to the
dealer the price of the nopeds sold to theml|ess the anount
of Rs. 110, Rs. 145 and Rs. 165 in respect of different
varieties of nopeds. These ampunts allowed to the dealers
were clearly trade discount |I|iable to be deducted fromthe
price charged to the dealers for the nopeds. purpose of
arriving at the exciseable value of the noped.

W therefore, allowthe appeal, set aside the Judgment
of the Division Bench of the H gh Court and quash the notice
dated 15.5.1979 issued by the Assistant Collector of Centra
Exci se made and the order dated 25.9.79 nmade in pursuance of
that notice. If any
964
paynments have been made by the Appellants under the order
dated 25th Septenber 1979, the respondents will refund the
same to the appellants wthin 3 nonths from the date of
receipt of this order. The Bank Cuarantee given by the

appel lants will stand di scharged, There will be no order as
to costs.
N. V. K Appeal all owed.
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