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R 1987 SC2267 (11)
R 1988 SC 162 - (17)
ACT:

Constitution of India 1950, Article 234 & Delhi
Judi ci al Service Rules, Rules 16, 17 and 18

Subordi nate Judges - Recruitment of - ‘Service Rules
providing for witten exam nation and viva-voca test and
prescribing mnimum marks for~ qualifying -~ H gh Court by
Full Court decision adding two marks to marks obtained in
each witten paper of Candidate by way of noderation -
Sel ection Conmittee fixing mninmmof 60% nmarks in aggregate
after viva voce test - Full Court and Selection Comittee
deci sions - \Wether valid and proper.

HEADNOTE

Recruitnment to the Del hi Judicial Services was governed
by the Delhi Judicial Service Rules 1970. Rul e 13 thereof
provided that after the initial recruitnment, recruitnents
shall be nmde on the basis of a conpetitive exam nation to
be held by the H gh Court. Rule 14 prescribed the mininum
qualification for a candidate to be eligible to appear at
the conpetitive exam nation viz. (a) citizen of India, (b) a
person practising as an advocate or qualified to be admtted
as an advocate; and (c) not nmore than 32 years of age. Rule
15 provided that the syllabus for the exam nation and the
fee payable shall be as detailed in the Appendix to the
Rul es. The examination was to consist of five witten papers
and a viva voce test. Cause (b) of the Appendix dealt with
viva voce, and provided that: "Only such candi dates wll be
called for viva voce who have obtained 50%in each witten
paper and 60%in the aggregate except in the case of
candi dat es bel onging to the Schedul ed Castes/ Tri bes in whose
case the qualifying marks will be 40%in each witten paper
and 50% in the aggregate’. The marks obtained in the viva
voce was to be added to the marks obtained in the witten
papers and the candi dates, rank depended on the aggregate of
both. Rule 16 provided that after the witten test the High
Court was to arrange the nanmes of candidates in order of
nmerit and the names to be sent to the Selection Conmittee.
Rules 17 and 18 provided that the Selection Conmittee shal
call for the viva voce test only such
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candi dates who qualified in the witten test, and after the
viva voce test the Selection Cormittee was to prepare a |ist
of candidates in order of merit and to forward the sanme to
the Administrator.

The Registrar of the Delhi Hgh Court through a
notification called for application fromeligible persons
for filing the posts in the Del hi Judicial Service. A large
nunber of candidates who were eligible applied in response
thereto. The examination in the witten papers were held and
after the answer books were valued, the nanes of 27
candi dates who were eligible for the viva voce test under
the Rules were published on the Notice Board. Theses
candi dates were admitted to the viva voce test by the
Selection Conmittee. Before the final |ist of the candidates
was published by the Selection Cormmttee as required by Rule
18, the petitioners in the Wit Petition came to know t hat
the names  of certain  candi dates whose names had not been
included i'n the above Ilist of 27 qualified candi dates were
included in" the final Ilist by the Selection Conmttee and
that the names of certain - candi dates who had been
interviewed by the Selection Conmittee had been omitted from
the said final list.

The petitioners inthat wit petition question the
validity of the procedure adopted by the H gh Court and the
Selection Conmittee /in the preparation of the final l|ist of
successful candi dates and contended that it was not open to
the Hi gh Court to include in the list prepared under Rule 16
nanmes of the candidates who had not secured the m ninum
marks prescribed for eligibility to appear in the viva voce
test and that it was not open to the Sel ection Conmittee or
the High Court to omt the nanes of certai n candidates who
had appeared at the viva voce test fromthe final list.

The writ petitions were contested and opposed by the
H gh Court, by contending that the petitioners had no right
to mintain the wit petitions and that the H gh Court had
treated all candidates equally. (It was further contended
that the results of the witten —exam nation were placed
before the Full court for approval, and that the Full Court
approved the initial list of 27 candidates who qualified at
the witten test. However, as a few candidates who had
secured very high nmarks were kept out —of the zone of
consideration for final selection by reason of ~having
secured one or two marks below the aggregate narks
prescri bed, noderation of two marks in each paper to every
candi date was done, and on the basis of this noderation and
as a result of
369
reval uation of one answer book of one candi date, a second
list was prepared showi ng the nanes of 8 candi dates who al so
qualified for the viva voce test.

On the question: (1) whether the Hi gh Court ‘had the
power to add two narks to the nmarks obtaining in each paper
by way of moderation, and (2) whether the Hi gh Court had
power to elinmnate the nanes of the candidates who have
secured less than the 60% marks in the aggregate after the
viva voce test.

Allowing the wit petitions,

N

HELD: 1.(a) The list prepared by the H gh Court after
adding the nopderation marks is liable to be struck down.
[382 DO

(b) Rule 16 of the Rules nerely laid down that after
the witten exam nation the H gh Court shall arrange the
nanmes in order of nmerit of candi dates who had obtai ned the
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qualifying marks and these names shall be sent to the
Sel ection Conmittee. The High Court had therefore no power
to include the names of candidates who had not initially
secured the mninmmaqualifying marks in the witten papers
by resorting to the devise of noderation, particularly when
there was no conplaint either about the question papers or
about the node of valuation. Exercise of such power of

noderation is |likely to create a feeling of distrust in the
process of public appointnents which is intended to be fair
and inmpartial. It may also result in the violation of the

principle of equality and may lead to arbitrariness. [382 B-
d

(c) The nmandatory character of <clause (6) in the
Appendix to the Rules provides that only such candi dates
will be <called for viva voce who have obtained 50% marks in
the witten paper and 60%in_ the aggregate except in the
case of candi dates bel onging to the Schedul ed Castes/Tri bes
in whose case the qualifying marks wll be 40% in each
witten paper ~ and 50%in the aggregate. Addition of any was
by way of npbderation to the narks obtained in any witten
paper or ~to the aggregate of the marks, in order to make a
candidate eligible to appear in the viva voce test would
indirectly anount to-an anendnent of clause (6) of the
Appendi x. [381 B-(]

2.(a) There is no power reserved under Rule 18 of the
Rules for the High Court to fix its ~own mnimum narks in
order to include candidates in the final ' list. [382
370

(b) No fresh disqualification or bar may be created by
the Hgh Court or the Selection Conmttee nerely on the
basis of the marks obtained-at the exam nation, because
clause (6) of the Appendix itself has laid down the m ninmm
mar ks which a candi date should obtain in the witten papers
or in the aggregate in order to-qualify hinmself to becone
menber of the Judicial Service. The prescription of the
m ni mum of 600 marks in the aggregate by the Selection
Conmittee as an additional requirenent which the candidate
has to satisfy amounts to an amendnent of what is prescribed
by clause (6) of the Appendi x. [383 B-(]

In the instant case, the decision that  a candidate
shoul d have secured mninmum of 600 wmarks in order to be
included in the final select list is not even taken by the
Hi gh Court but by the Selection Conmittee. [383 D

(c) The exclusion of the nanes of certain candidates
who have not secured 600 marks in the aggregate fromthe
list prepared under Rules 18 of the Rules is not |egal. The
list is quashed and it is directed that a fresh1ist shal
be prepared in order of merit on the basis of the aggregate
of the marks obtained by the candidates at the witten
exam nation and at the viva voce test without taking into
consi deration the noderation nmarks added by the High Court,
and without reference to the decision of the Selection
Conmittee that candidates who had obtained |ess than 600
marks in the aggregate should not be included in that |ist.
The appointing authority is directed to treat the final Iist
so preared as the list forwarded to it under Rule 18 of the
Rul es. [382 F-383B]

JUDGVENT:

ORI G NAL JURISDICTION: Wit Petition Nos. 3805 and 3850
of 1985 etc.

Y.S. Chitale, P.P. Rao, MK Ramanurthi, R K Garg
F.S. Nariman, K. Parasaran, Attorney General, S.M Ashri,
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Petitioner-in-person, Rakesh K. Khanna, Jaspal Singh, S K
Verma, Mss Asha Rani Jain, P.H Parekh, S.K Vermn, C M
Nayar, K. Swany, S.S. Khanduja, Yashpal Dhingra, Mss Ran
Jethmal ani, A K Gnguli, MA. Krishnanmoorthy, R N Poddar
S.K Bisaria, Jank Raj Joshi, Kailash Vasdev, Ms. Vinod
Arya, K Swam, V.K Mheshwari, U R Lalit and Ms. Indira
Sawhney for the appearing parties.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. In these petitions filed under
Article 32 of the Constitution the petitioners have
chall enged the validity of the proceedings relating to the
conpetitive exam nation held

371

by the High Court of Delhi for the purpose of recruiting
candidates for fillingthe posts in the Delhi Judicia
Service in the year 1984 and of the final list of selected

candi dates at that examination. The petitioner in Transfer
Case No. 61 of 1985, which was also heard along with the
above petitions, had filed earlier a wit petition under
Article 226 of the Constitution before the H gh Court of
Del hi for - thevery sanme relief: That wit petition was
withdrawn by an order ~nade under Article 139A of the
Constitution for being disposed of along with the wit
petitions filed in this court.

The petitioners in the above petitions were applicants
for the posts of Subordinate Judges in the Delhi Judicia
Service. Recruitment to the Delhi~ Judicial Service is
governed by the . Del hi Judi ci al' _~Service Rul es, 1970
(hereinafter referred to as ’'the Rules’) made by the Lt.
Governor of Del hi in exercise of the powers conferred by the
proviso to Article 309 of the Constitution read with Article
234 of the Constitution, in consultation with'the H gh Court
of Delhi. The initial recruitnent to the Delhi ‘Judicia
Service was nmade in accordance with Part 11l of the Rules.
"Initial recruitment’ means the first recruitnent and
appoi ntnent nade to the Delhi Judicial Service after the
conmmencenent of the Rules. Any recruitment to the Delhi
Judicial Service after the initial recruitnment is required
to be made in accordance with the rules contained in Part |V
of the Rules. W are concerned in these cases mainly with
Rules 13 to 18 of the Rules and the Appendix attached
thereto. Rule 13 of the Rules provides that recruitnent
after the initial recruitnment, shall be made on the basis of
a conpetitive examnation to be held by the H gh Court at
such intervals as the Administrator may in consultation with
the High Court determine. The Administrator is not other
than the Lt. Governor of Delhi. The dates on which and the
pl ace at which the examnation is to be held are required to
be fixed by the Admnistrator. Rule 14 prescribes the
m nimum qualifications for a candidate which he should
satisfy in order to be eligible to appear at the conpetitive
exami nation. A candidate is eligible to appear ‘at the
examnation if heis (a) a citizen of India; (b) a person
practising as an advocate in India or a person qualified to
be admtted as an advocate under the Advocates Act, 1961
and (c) not nore than 32 years of age on the Ist day of
January follow ng the date of commencenent of t he
exam nation. Rule 15 of the Rul es provides that the syllabus
for the examination and the fees payable shall be as
detailed in the Appendix attached to the Rules. The
exam nation includes the foll owi ng subjects and each subj ect
carries the nunber of marks shown against it:

372
(1) Essay and Ceneral Know edge 150
(2) Language 100
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(3) Law Paper (1) and G vil Law 200
(4) Law Paper (I11) Gvil Law 200

(5) Paper(ll11) Crimnal Law 200
(6) Viva Voce 150
The first five papers are called witten papers. In

clauses (1) to (5) of the Appendi x the topics or subjects of

each of the above witten papers are set-out. O ause (6) of

the Appendi x which deals with Viva Vore reads as under: -
"(6) Viva Voce:- Only such candidates wll be
cal l ed for Viva Voce who have obtai ned 50% in each
witten paper and 60 per cent in the aggregate
except in the case of candi dates belonging to the
Schedul ed Castes/ Tri bes, in whose case the
qualifying marks will be 40%in each witten paper
and 50%in the aggregate."

The marks obtained inthe Viva Voce have to be added to
the marks obtainedin the witten papers and the candidate’s
rank depends on the aggregate of both. Rule 16 of the Rules
provides that ~after the witten test, the H gh Court shal
arrange the nanes of the candidates in order of nerit and
these nanes shall be sent to the Selection Commttee. The
constitution of the Selection Commttee is described by rule
5 of the Rules. It provides that for purposes of recruitment
to the Delhi Judicial Service there shall be a Selection
Conmittee consisting of the follow ng: -

"(1) Chief /Justice or a Judge of the Hi gh Court
deputed by him

(2) Two Judges of the Hi gh Court nom nated by the Chief

Justi ce.

(3) Chief Secretary, Del hi Adm nistration, Delhi.

(4) A Secretary of the Del hi Adm ni-stration nom nated

by the Administrator."

The Registrar of the H gh Court is the ex officio
Secretary to the Committee. The Selection Conmittee is
required to call for Viva Voce test only such candi dates who
have qualified at the
373
witten test as provided in the Appendix. The duties and
functions of the Selection Conmttee are set out in rules 17
and 18 of the Rules. They read:

"17. The Selection Conmttee shall call for viva
voce test only such candi dates, who have qual ified
at the witten test as provided in the appendi x.
18. The Selection Comrittee shall prepare a l|ist
of candidates in order of nmerit. Such list will be
forwarded to the Administrator for filling the
vacancies then existing or any vacancy that nay
occur wthin a period of one year of. the
preparation of the list."

The foregoing is in brief the sunmary of the /rules
governing the recruitnent of persons to the Del hi-Judicia
Service after the initial recruitment. On July 5, 1984 a
notification was published in the |ocal newspapers by the
Regi strar of Delhi H gh Court calling for applications from

eligible persons for filling the posts in the Del hi Judicia
Service. A large nunber of candidates who were eligible
under the Rul es applied in response to t he sai d
notification. The exanmination in the witten papers, i.e.

Essay and General Know edge, Language, Law Paper (1) and
Cvil Law, Law Paper (I1) Cvil Law and Paper (111) Crim nal
law was held in Cctober, 1984. After the answer books at the
witten exam nati on were val ued, the names of 27 candi dates,
who were eligible for the viva voce test under the Rules,
i.e., the candidates who had obtained not |ess than 50 per
cent marks in each witten paper and not |ess than 60 per
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cent in the aggregate anobngst candidates not belonging to
the Schedul ed Castes/Tribes and the candi dates belonging to
Schedul ed Castes/Tribes who had obtained not |ess than 40
per cent nmarks in each witten paper and not |ess than 50%
in the aggregate, were published on the Notice Board of the
Del hi H gh Court in the early part of January, 1985. The
nanmes of the said candidates were arranged in accordance
with their Roll Nunmbers and not in the order of merit. The
following is the list of 27 candidates: -

SI. Roll Nare

No. No.

1 20 Sh. Naresh Kumar Kaushi k

2. 30 M ss Sangita Dhingra

3. 35 Sh. “Pradeep Chaddha

4 36 Sh. Narender Kunar
374

5 57 M-ss Ravi nder. Kaur

6. 58 Sh. Kunda Si ngh Moh

7. 61 Sh. Padam Kant Saxena

8. 103 Sh. Teeka Ram

9. 112 M ss Anu Prem Shanker Kapoor

10. 170 Sh. Vinod Kumar Maheshwar

11. 180 ~Sh. Brijesh Seth

12. 220/ M.ss Asha Menon

13. 258 Sh. Rakesh Garg

14. 287 Sh. A K Chaturved

15. 311 Sh. Sukhdev Si ngh

16. 342 Sh. Sudip Ahluwalia

17. 404 Sh. Pawan Kumar

18. 416 Sh. D npy Kunmar Mal hotra

19. 442 sh. R Kiran Nath

20. 526 Sh. Dil bagh Singh Punia

21. 715 Sh. Satish Kumar M nocha

22. 962 Sh. Jaipal Singh Mlik

23. 996 Sh. Suraj Bhan

24. 1081 sSh. Narindar Pal Kaushik

25. 1510 M ss Rekha Rani

26. 1566 Sh. Kam esh Kumar

27. 1883 sh. Kam esh Chander  Agarwa
These candi dates were adnitted to the Viva Voce test by the
Selection Conmittee. Before the final |ist of candi dates was
publ i shed by the Selection Committee, as required by rule 18
of the Rules, the petitioners cane to know that nanes of
certain candi dates who nanes had not been included in the
above list of 27 qualified candidates had been included in
the final list by the Selection Conmmttee and that the names
of certain candidates who had been interviewed by the
Sel ection Committee had been omtted from the said - fina
list. Immediately thereafter the petitioners filed /'those
petitions questioning the validity of the procedure adopted
by the High Court and the Selection Conmittee in the
preparation of the final 1ist of successful candidates. It
is not necessary to refer to all the allegations nade in-the
petitions for the purpose of deciding these cases. W
propose to deal with only two contentions raised by the
petitioners, nanely:-

(1) Whether it was open to the Hgh Court to

include in the list prepared under rule 16 of the

Rul es nanes of the candi dates who had not secured

the minimum nmarks prescribed in the Appendix of

the Rules for being eligible to appear at the Viva

Voce test; and
375

(2) Whether it was open to the Selection Conmmittee
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Court

or the H gh Court to omt the names of certain
candi dates who had appeared at the Viva Voce
exam nation fromthe final |ist.

In order to appreciate the above contentions, it is
necessary to set out what the Deputy Registrar of the High

of

behal f of
by the petitioners. In the counter-affidavit dated 12.4.1985

filed

in

Regi strar

376

(b)

Del hi has stated in his counter-affidavit filed on
the Hgh court in answer to the allegations nade

Wit Petition No. 3805 of 1985 the Deputy
has stated as under: -

F1(@) o
The petitioner in any event has no right to
mai ntain the present petition.

| state that' on the basis of the witten
conpetitive exanm nation held in Cctober, 1984 for
recruitment-to the Delhi Judicial Service, the
H gh Court of Delhi ~had prepared a list of 27
candi dates who qualified at the witten test.
Subsequently, by reason of a Full Court decision
of the "H gh Court,” the marks obtained by the
candidates at the witten test were noderated by
granting two marks-to each of the candidates in
each paper for the reasons detail ed herein bel ow.
On the basis of this noderation and as a result of
re-val uation of papers of one candidate (details

of which are given below) a second l|ist was
prepared showi ng the names of 8 candidates who
al so qualified for t he Vi va Voce
test. . ... ..

(c) H gh Court has treated each candi date equally.
| state that as a general practice, after the
witten exami nations are held for recruitment to
the Delhi Judicial Service, the results of the
same are placed before the Full Court for their
Lordshi ps approval ..~ The results of the witten
exam nation held in 1984 for recruitnent, to the
Del hi Judicial Service were also placed before the
Full Court. The Full Court approved the initia
list of 27 candidates who qualified at the said
witten test. However, the Hon'ble

Judges of the H gh Court having appreciated that a
few candi dates who had otherw se scored very high
marks would have to be kept out of the zone of
consi deration for final selection by reason of
their having secured one or two  marks bel ow the
aggregate or the qualifying marks prescribed for
the particular paper, decided that "noderation of
two marks in each paper to every candidate of the
1984, Delhi Judicial Service be done". Mderation
has been done on several occasions in'the past
al so. Accordingly, a second list was al so prepared
by the High Court and was put on the notice board

for information of all the candidates. The said
two lists of candidates who qualified at the
witten test, bot h before and after t he

noder ati on/reval uation, are annexed hereto and
marked as ’'annexure 'B° and 'C, respectively. A
list of the candidates who had otherw se scored
good marks in individual papers but could not
secure 60% in the aggregate is annexed hereto and
marked as Annexure 'D . There was yet another
candi date, nanmely, Shri Raj Kamal Gaur who had
scored very good marks in all the |aw papers viz.
in Crimnal Law 178 out of 200; in Cvil Law (I)
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144 out of 200, in Civil Law (I1) 133 out of 200
and in | anguage 50 out of 100 but secured 73 nmarks
out of 150 in the Essay and GCeneral Know edge
paper and thus disqualified hinmself for |ack of
only 2 marks in the Essay and General Know edge
paper. This case was al so taken into consideration
by the Full Court for deciding to grant two
additional marks to each candi date in each
subject. This candidate if had only secured 75%
marks out of 150 in Essay and Ceneral Know edge
paper would have obtained No.2 position in the
merit list even without the addition of two marks
i n other papers which were subsequently awarded to
himas well as to others by reasons of the Ful
Court decision. Shri Raj Kumar Gaur is an advocate
practising at Bhiwani (Haryana) and the other
candi dates mentioned ~in annexure ’'D above are
neither related nor in any way connected with the
staff of ~the H gh Court or the Judges of the High
Court."
In the counter-affidavit filed in Wit Petition No.

4363 of 1985 in paragraph 7 the Deputy Regi strar stated: -
“Inreply to para 7 of the wit petitionit is
admtted to be correct that it is provided in Rule
18

377
that the Selection Committee shall prepare a list
of candidates in order ~of merit, ‘and that such
list my ‘be forwarded to the Administrator for
filing the vacanci es then existing or any vacancy
that may occur within a period of one year of the
preparation of the list. It is submtted that if
this rule is interpreted to nmean that the
Selection Conmittee shall even if it considers in
the Viva voce test - a candidate to be not
suitable for appointnent to the Delhi Judicia
Service then too it shall recomrend his name for

appointnent to the Service it wll render the
purpose of viva voce test to be farce and nere
enpty formality. In the viva voce test the

Selection Conmittee has to judge the suitability
of the candidates for appointment to the Service
fromvarious aspects. The process of sel ection of
sui tabl e candi dates to any responsibl e post
involves by itself a mnimum. standard to be
crossed by candi dates and that has to be
subj ectively determned by the Sel ection Conmittee
itself. This requirenent is all the nore imnportant
inrecruitnent to subordinate judiciary. 1t is
submitted that in the present case the Sel ection
Committee has considered only those- genera
candi dates, who have secured 600 or nore marks in
aggregate, and only the first two Schedul ed Castes
candi dates to be suitable for appointment to the
Del hi Judicial Service. The Selection Conmttee in
its reconmendations dated 1.2.1985 observed that
it selects and reconmends for appointment only 21
candidates to the service. A copy of the conplete
list together with a copy of the order passed by
Selection Conmittee in this behalf is enclosed for
perusal and marked as Annexure E-1."

The final select list prepared by the Selection
Commttee is annexed to the counter-affidavit filed in Wit
Petition 4365 of 1985. It contains the follow ng names which
are arranged in the order of nmerit:-
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Sl. Name

1 M ss Sangita Dhingra
2. Sh. Di nmpy Kunmar Mal hotra
3. Ms. Anu Prem Shanker
4 Sm. R Kiran Nath
378
5 Ms. Ravi nder Kaur
6. Sh. Kam esh Chandra Agarwa
7. Sh. Raj an Shar ma
8 Sh. Satish Km Manocha
9. Sh. Narender Paul Kaushi k
10. Sh. Raj Kamal Gaur
11. Ms. Asha Menon
12. Sh. Pawan Kumar
13. Sh. “Pradeep Chaddah
14. Sh. Narender Kumar
15. ~ Sh. Naresh Kumar” Kaushi k
16. Sh. Padam Kant  Saxena
17. —~Sh. Brijesh Set hi
18. M ss Rekha Rani
19. M ss Punam Ja
20. Sh. A K. Chaturved
21. Sh. /Sudip Ahluwalia
22. Sh. Di/l bag Singh
23. Sh. Kam esh Kumar
24. Sh. V.K. Maheshwar
25. Sh. Rakesh Garg
26. sSh. J.S. Mlik
27. Sh. Raj Kunar Jain
28. Sh. Suman Kr. Khanna
29. Sh. Rajinder Kumar G over
30. Sh. Vijay Kumar
Schedul ed Caste Candi dates: -
Sh. Sukhdev Si ngh
Sh. Teeka Ram
Sh. Kunda Si ngh Mohi
Sh. G an Chand
Sh. Suraj Bhan"

It is seen from the extract of the counter-affidavit
filed in Wit Petition No. 3805 of 1985 that the results at
the witten exam nation were placed before the Full Court
Meeting of the Delhi High Court for its approval on January
25, 1985. The true copy of the minutes of the Full Court
Meeting held on January 25, 1985 is produced before us. It
reads:

agkwNE

" Agenda M nut es
To consi der the The Full Court considered the ques-
guesti on whet her tion and deci ded as follows: -
379
H gh Court has (i) Re-checking is always possible.

the power to re-
check and reval ue (ii) If there is to be reval uation

the answer book of it must be by the sane

an exam nee of the exam ner

Del hi Judi ci al (iii) Revaluation may be ordered by
servi ce. the Hon' bl e the Chief Justice

where he thinks it is a
deserving case for sufficient
reasons.

(iv) Moderation of 2 marks in each
paper to every candi date of
the 1984 Del hi Judicia
Servi ce Exam nati on be done."
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It is seen fromthe above m nutes that the subject for
consi deration at the neeting was whether the "H gh Court has
the power to recheck and revalue the answer book of an
exam nee of the Delhi Judicial Service." It may be stated
here that one of the candidates had submitted a petition to
the Hi gh Court requesting it to get some of his answer books
reval ued before the above Full Court Meeting was held.
Resolutions (i) to (iii) passed at the Full Court Meeting
relate to the said petition for revaluation. W are not
concerned in these cases with the question whether the High
Court has the power to get the answer books reval ued since
the case of the candi date who had prayed for revaluation of
his answer books has al ready been di sposed of by a separate
order on July 26, 1985 nade in Wit Petition No. 3805 of
1985 by which he was permitted to withdraw fromthe contest.
We are concerned, therefore,  only with Resolution No. (ivV)
passed at the Full® Court Meeting deciding to add two marks
to the ~marks obtained by a candidate in each paper. On this
guestion the Deputy Registrar ~has stated in the course of
hi s counteraffidavit thus:-

The Full Court approved the initial 1list of 27
candi dates who qualified at the said witten test.
However, the Hon'ble Judges of the High Court
havi ng appreciated that a few candi dates who had
ot herwi se scored very high narks would have to be
kept out of the =zone of consideration for fina

sel ection by reason of their having secured one or
two marks ‘below the aggregate or ‘the qualifying
mar ks prescribed for the particul ar paper, decided
that noderation of two

380

marks in each paper to every candi date of the 1984
Del hi Judicial Service be ~done.” Mderation has
been done on several occasionsin the past also."

The question for consideration is whether the Hgh
Court in the circunstances of this case had the power to add
two marks to the narks obtained( in each paper by way of
noderation. It is no doubt, true that the H gh 'Court is
entrusted with the duty of conducting the -conpetitive
exam nation under rule 13 of the Rules. It is argued on
behal f of the H gh Court that the power to conduct _an
exam nation includes the power to add marks either by way of
noderation or by way of grace marks if it feels that it is
necessary to do so, and reliance is placed by the H gh Court
on its own past practice, and the practice prevailing in a
nunber of universities in India, where marks are  awarded
either as noderation marks or as grace marks. 1t is true
that in sone educational institutions marks are awarded by
way of nopderation at an exam nation if the exam ni ng body
finds any defect in the examination conducted by it such as
inclusion of questions in the question papers which are
outside the syllabus, extrenmely stiff wvaluation of the
answer books by an exanmi ner or any other reason relevant to
the question papers or the valuation of the answer books.
The reason given by the High Court for adding the noderation
marks has nothing to do either with the question papers or
with the node of valuation. The Hi gh Court approved the I|ist
of 27 candidates who had secured the required qualifying
mar ks which would enable themto appeared at the viva voce
test as prescribed in the Appendix. Thereafter the High
Court resolved to add two marks to be nmarks obtained in each
paper by way of noderation on the ground that a few
candi dates who had otherwi se secured very high marks may
have to be kept out of the zone of consideration for fina
sel ection by reason of their having secured one or two marks
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bel ow the aggregate or the qualifying marks prescribed in
the particul ar paper. The resol uti on does not show the nanes
of the particular candidates considered at the neeting in
whose case such a concession had to be shown. The affidavit
filed on behalf of the H gh Court, of course, refers to
certain hard cases which persuaded the Hi gh Court to add
additional marks by way of noderation. The question for
decision is whether such a resolution can be passed by the
Hi gh Court which is entrusted with the duty of conducting
the exani nation. The High Court had not found any defect in
the question papers or any irregularities in the valuation
of the answer books. It may be that sone candidates had
obtained high narks in 'sonme papers and by reason of their
not obtaining the required marks in the other papers or 60%
and above
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in the aggregate they may not have becone qualified for the
viva voce test. In our opinion this alone would not be
sufficient to add any nmarks by way of noderation. It is
rel evant to note the nandatory character of clause (6) in
the Appendix to the Rules which says only such candi dates
will be called for viva voce who have obtained 50% marks in
each witten paper and 60%in the aggregate except in the
case of candi dates belonging to the Schedul ed Castes/ Tri bes
in whose case the’ qualifying marks will be 40% in each
witten paper and 50% in the aggregate. Addition of any
marks by way of npderation to the marks obtained in any
witten paper or to' the aggregate of the marks in order to
make a candidate eligible to appear in the viva voce test
woul d indirectly ampbunt to an anmendment of clause (6) of the
Appendi x. Such anmendnent to the Rules can be  made under
Article 234 only by the Lt. CGovernor (Adm nistrator) after
consulting the H gh Court in that regard. In the instant
case by resolving to add two narks to the narks obtained in
each answer book by a candidate has virtually amended the
Rul es by substituting 48% in the place of 50% which is
required to be secured in each witten paper and 58%in the
place of 60% which is required to be secured in the
aggregate in the case of candidates not belonging to
Schedul ed Caste/ Tribes and 38% in the place of 40%in each
witten paper and 48% in the place of 50%in the aggregate
in the case of candi dat e bel ongi ng to Schedul ed
Castes/ Tribes. The adverse effect of the npderation on the
candi dat es who had secured the required qualifying marks at
the examination in question is quite obvious, since four
candi dat es whose nanes were not in the list of 27 candi dates
published on the first occasion have been included in the
first list of candidates chosen for appointment from out of
the final |[|ist of successful candidates in preference to
sone of the candi dates who had obtai ned the qualifying marks
inthe witten papers and they woul d have been appoi nted as
Sub-Judges but for the interimorder made by this Court.

These four candidates were able to get in to the list of
persons to be appointed as Sub-Judges because of the high
marks they were able to secure at the viva voce test for
which they were not eligible but for the noderation marks.

The area of conpetition which the 27 candi dates who had been
declared as candidates eligible to appear at the viva voce
exam nati on before such noderation had to face becane
enlarged as they had to conplete al so agai nst those who had
not been so qualified according to the Rules. The candi dates
who appear at the examination under the Delhi Judicia

Service Rules acquire a right imediately after their nanmes
are included in the list prepared under rule 16 of the Rules
which imts the scope of conpetition and that right cannot
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enlarging the said list by inclusion of «certain other

candi dates who were otherwise ineligible, by adding extra
marks by way of noderation. In a conpetitive exam nation of
this nature the aggregate of the marks obtained in the
witten papers and at the viva voce test should be the basis
for selection. On reading rule 16 of the Rules which nerely
| ays down that after the witten test the H gh Court shal

arrange the names in order of nerit and these names shall be
sent to the Selection Committee, we are of the view that the
Hi gh Court has no power to include the nanmes of candi dates
who had not initially secured the mninumqualifying marks
by resorting to the devise of nbderation, particularly when
there was no conplaint either about the question papers or
about the node of valuation. Exercise of such power of

noderation is likely tocreate a feeling of distrust in the
process of sel'ection to public appointnents which is
i ntended to be fairand inpartial. It may also result in the

violation of the principle of equality and nmay lead to
arbitrariness. The cases pointed out by the H gh Court are
no doubt hard cases, but hard cases cannot be allowed to
make bad law. In the circunstances, we |lean in favour of a
strict construction  of the Rules and hold that the High
Court had no such/ power under the Rules. W are of the
opinion that the list prepared by the Hgh Court after
addi ng the noderation marks is liableto be struck down. The
first contention wurged on behalf of  the petitioner has,
therefore, to be upheld. W, however, make it clear that the
error commtted by the High Court in this case following its
past practice is a bona fide one and is not pronpted by any
si ni ster consideration

Wth regard to the second contention, nanely, that the
H gh Court had no power to elininate the names of candi dates
who had secured less than 600 marks in the aggregate after
the viva voce test, reference has to be nmade to Rules 17 and
18 of the Rules which provide that the Selection Commttee
shall call for viva voce test only such candi dates who are
qualified at the witten test as. provided in the Appendi x
and that the Selection Conmittee shall prepare the list of
candi dates in order of nerit after the viva voce test. There
is no power reserved under rule 18 of the Rules for the High
Court to fix its own mninmum marks in order to _include
candidates in the final list. It is stated in paragraph 7 of
the counter-affidavit filed in Wit Petition No. 4363 of
1985 that the Selection Conmittee has inherent power to
sel ect candi dates who according to it are suitable for
appoi nt nent by prescribing the mnimm nmarks which a
candi date should obtain in the aggregate in order to get
into the Del hi Judicial Service
383
It is not necessary to consider in this case whether any
ot her reason such as character, antecedents, physica
fitness which may disqualify a candidate from being
appointed to the Delhi Judicial Service may be taken into
consi deration by the Selection Conmittee while preparing the
final list. But on going through the Rules, we are of the
view that no fresh disqualification or bar may be created by
the High Court or the Selection Conmittee nerely on the
basis of the marks obtained at the examnation because
clause (6) of the Appendix itself has laid down the m ninmum
mar ks which a candi date should obtain in the witten papers
or in the aggregate in order to qualify hinself to become a
menber of the Judicial Service. The prescription of the
m ni mum of 600 marks in the aggregate by the Selection
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Conmittee as an additional requirenent which the candidate
has to satisfy ampunts to an amendnent of what is prescribed
by clause (6) of the Appendix. The question whether a
candidate included in the final |ist prepared and forwarded
by the Selection Committee may be appointed or not is a
matter to be considered by the appointing authority. In the
instant case the decision that a candidate should have
secured a mnimum of 600 marks in the aggregate in order to
be included in the final select list is not even taken by
the High Court but by the Selection Committee. Moreover
recruitnment of persons other than District Judges to the
Judicial Service is required to be nmade under Article 234 of
the Constitution in accordance wth the Rules made by the
Covernor as provided therein, in consultation with the Hi gh
Court. Article 235 which vests in the Hi gh Court the contro

over the District Courts —and Courts subordinate thereto,
cannot include the power of nmaking rules with regard to
recrui tment of _person other than District Judges to the
judicial service as it has been expressly dealt wth in
Article 234 of the Constitution. W are of the view that the
Selection Conmittee has no power to prescribe the m ninmm
mar ks which a candidate should obtain in the aggregate
different from the mininmum already prescribed by the Rules
inits Appendix. W are, therefore, of the viewthat the
exclusion of the names of certain candi dates, who had not
secured 600 nmarks in the aggregate including narks obtained
at the viva voce test fromthe |ist prepared under rule 18
of the Rules is not legal. W, therefore, ‘quash the |ist
prepared by the Selection Committee and direct that a fresh
list shall be prepared in order of nerit on the basis of the
aggregate of the marks obtained by the candidates at the
witten exanmi nation and at the viva voce test w thout taking
into consideration the noderation narks added by the High
Court and without reference to the decision of the Selection
Conmittee that candi dates who had obtained |ess than 600

marks in
384
the aggregate should not be included in that list. It

follows that the said list should contain only the names of
the 27 candi dates who had secured the —mninmm marks
prescri bed by the Appendix to the Rules for appearing at the
viva voce test. The appointing authorities directed to treat

the final list so prepared as the |list forwarded to it under
rule 18 of the Rules. On the basis of the said Iist
appoi ntnents will now have to be nade in accordance with | aw

and rel evant Covernment orders providing for reservation of
posts to candi dates bel onging to Schedul ed Castes/ Schedul ed
Tri bes and ot her backward classes. If in accordance with the
interimorder nmade by this Court any candidate has / been
appointed as a nenber of the Delhi Judicial Service his
continuance in the service or his seniority “shall be
governed by the list to be prepared in accordance with the
directions issued above. These petitions are accordingly
al l owed. There shall be no order as to costs.

N. V. K Petitions all owed.
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