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ACT:

| ncome-tax-Return showing income below mninmm taxable-
Wet her a good return-Income-tax O ficer ignoring such
return and issuing notice to assessee to file return--
Assessnent nade within one year of notice but beyond four
years of the end of 'the assessment year--Validity of-Indian
I ncome-tax Act, 1922 (Xl of 1922), SS. 22 and 34.

HEADNOTE

A public notice under S. 22(1) of the Income-tax Act, 1922
was published on May 1, 1045, requiring every person ‘whose
total 1incone exceeded the maxi mum amount which was not
chargeable to income-tax to file returns for the assessnent
year 1945-46. On January 5, 1950, the assessee subnmitted a
voluntary return showing an income of Rs. 1,935 for the
assessment year 1945-46 and added a footnote to the return
that his wife had sold her old ornanents and deposited a sum
of Rs. 59,026 with the Assar Syndicate in which he was a
partner. The Inconme-tax O ficer, who had di scovered  these
credits while exam ning the accounts of the Assar Syndicate,
ignored the voluntary return, and, on February 27, 1950,
issued a notice under s. 34(1) of the Act calling upon the
assessee to submt his return. On March 14, 1950, the
assessee submitted an identical return. The I ncone-tax
Oficer mde the assessnment on February 26, . 1951, and
included the sumof Rs. 59,026 in the total income of the
assessee. The assessee contended that the assessnment was
invalid as it was conpleted nore than four years after the
end of the assessnent year in violation O s. 34(1)(b). The
appel l ant contended that the voluntary return was no return
as it did not disclose any taxable inconme and t he assessnent
was Vvalid under the proviso to s. 34(3) O the Act, having
been nmade within one year of the notice issued under s.
34(1).

Hel d, that the assessnent was invalid. The voluntary return
filed by the assessee, even though it did riot disclose any
taxabl e incone, was a good return and could not be ignored.
As such no question arose under s. 34(1) of income escaping
assessnment and the Income-tax O ficer was not justified in
i ssuing the notice under S. 34(1). The proviso to S. 34(3)
was applicable only when there was a Proper notice issued
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under S. 34(1) and the appellant could not take advantage of
the time allowed by this proviso. The assessnent was

clearly made beyond four years of the end of the assessnent

year 1945-46 and was time barred.

Har akchand Makanji & Co. v. Conmi ssioner of Income-tax,

(1948) 16 I.T.R 119 Al India Goundnut Syndicate Ltd. v.

115

Conmi ssi oner of Inconme-tax, (1953) 25 1.T.R go and P. S
R

Rama |yer v. Conmi ssioner of Income-tax, (1957) 33 |I|.T.
458, approved.
Conmi ssioner of Agricultural Inconme-tax v. Sultan Al

Ghar ami (1951) 20 I.T.R 432; B. K Das & Co. V.
Conmi ssioner of Incone-tax, (1956) 30 I|I.T.R 439 and
Conmi ssioner of Income-tax v. Govindlal Dutta (1957) 33 1
T.R 630, disapproved.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON:~ Givil “Appeal No. 281 of 1955.
Appeal fromthe judgnent and order dated March 18, 1954, of
the Bonbay H gh Court in Inconme-tax Reference No. 35 of
1953.

K. N. Raj agopal Sastri and D. Gupta, for the appellant.

R J. Kolah and Ram Ditta Mal, for the respondent.

1959. WMay 8. The Judgnent of the Court was delivered by

HI DAYATULLAH J.-This appeal on a certificate of fitness
granted by the Hi gh Court of Judicature at Bonbay has been
filed by the Comm ssioner of Income-tax, Bonbay against
Ranchhoddas Karsondas of Bombay (hereinafter referred to, as
the assessee) under s. 66A of the Indian | ncome-tax Act.
The facts leading tip to this appeal are as follows For the
assessnment year 1945-46, a public notice under s. 22(1) of
the I ncone-tax Act (hereinafter called the Act) was | issued,
requiring every person whose total~ inconme during t he
previous year exceeded the maxi mum amount which was not
chargeable to income-tax to furnish, within such period not
being less than sixty days as might be specified in the
notice, a return of his income in the prescribed form and
verified in the prescribed manner. This  notice was
published on or about May 1, 1945. The assessee did not
make a return of his income. The Inconme-tax Officer, while
exam ni ng the books of account of a partnership called the "
Assar Syndicate " of which the assessee was a partner, found
that in the account year corresponding to. the  assessnent
year 1945-46, there were six cash credits aggregating to Rs.
59,026 in the name of the assessee’s wife. Before, however,
the I ncone-tax
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Oficer could take any action, the assessee subnmtted a
voluntary " return on January 5, 1950 of his incone for the
accounting year 1944-45 (assessnent year 1945-46) showing a
total net income of Rs. 1,935. He added a footnote to the
return to the follow ng effect:

" M wife has sold her old ornanments and deposited the sum
of Rs. 59,026 in the firmof Assar Syndicate in which | ama
partner."

The Incone-tax O ficer did not act on this return, but on
February 27, 1950 he issued a notice purporting to be under
s. 34 of the Act calling upon the assessee to submit his
return. This notice was served on the assessee on March
3,1950, and in answer thereto, the assessee submtted a
simlar return on March 14, 1950 show ng the sane incone and
adding the sane footnote. The Income-tax Oficer then
i ssued and served upon the assessee notices under ss. 22(4)
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and 23(2) of the Act asking himto produce his books of
account and to tender any evidence he cared to |ead. It
appears from the record that these notices were conplied
with, but on February 26, 1951 the Incone-tax Oficer
included the sumof Rs. 59,026 in the total incone of the
assessee and assessed himon it for the assessment year
1945- 46.

The assessee appealed, in turn, to the Appellate Assistant
Comm ssioner and the Incone-tax Appellate Tribunal. H s
contentions were three, viz., that the amount of Rs. 59, 026
could not and should not have been included in his income,

that the amended S. 34 of the Act had no retrospective
effect, and that the assessnent conpleted on February 26,

1951 was invalid, inasnmuch as it was conpleted four years
after. the end of the rel evant assessnent year. Both the
Appel |l ate Assistant ~ Conmissioner as well as the Tribuna

rejected his contentions, but the Tribunal on being noved by
him raised and referred two questions of |aw under s. 66(1)
of the Act to the H'gh Court of Judicature, Bonbay, for its
deci si on.. These questions were:

" (1) Whether the notice issued under Section 34 of the Act
by the Income-tax O ficer on 27-2-1950,
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after the assessee had filed a voluntary return was valid in
[ aw?

(2) Wiether the assessnent nade on 26-2-1951 is valid in

| aw?

This reference was 'heard by the High Court ‘on March 18,

1954, and by a judgnent delivered on the sane day, Chagla,

C.J., and Tendol kar, J., answered’ both the questions in the
negative. Before the High Court, it was again contended by
the assessee that since he had subnitted a return under s.

22(3) of the Act on January 5, 1950, the assessnent, if any,

had to be conpleted before March 31, 1950, as required by s.

34(3) of the Act. He also contended that he was entitled
under s. 22(3) to nake a " voluntary " return on the date he
did, and with a voluntary return before the I|ncone-tax
Oficer, there was no scope for the issuance of ‘a notice
under s. 34. The Hi gh Court upheld the contentions of the
assessee, and gave its opinion that the Departnent ought to
have issued a notice under s. 22(2) within the -assessnent
year, and if no return was made within the tine fixed by the
notice, the Departnent should have proceeded under s.  23(4)
to a 'best judgment’-assessnment. The other alternative for
the Department was to issue a notice under s. 34 of the Act,

if the period for sending a notice wunder s. 22(2) had
expired. But it could not issue a notice under s. 34 after
a return was already made before it, and the benefit of the
extended period of limtation for assessment avail abl e under
the first proviso to sub-s. (3) of s. 34 of one year from
the service of the notice under sub-s. (1) of that  section
was not available in this case. The High Court granted a
certificate of fitness, and hence this appeal

The argunents which were urged before the H gh Court  were
all raised in this Court by the parties. The case of the
Depart nent was suppl enented by an argunment that, inasnmuch as
the assessee had suppressed his incone or given incorrect
particul ars thereof, the period during which action under s.

34 could be taken was the extended one of 8 years.

In the argunents before us, our attention was drawmn to a
cl eavage of opinion between the Bonbay Hi gh

118

Court on the one hand and the Calcutta H gh Court on the
other. Wiile the Bonbay H gh Court seenms to be of the view
that a " voluntary " return showi ng a nontaxable income is
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still a good return for all purposes under the Act, the
Calcutta High Court is of the view that what s. 22(1) of the
Act requires is a return of taxable incone and not a return
of incone, which shows a loss or is below the taxable limt.
It appears that at one tinme the Calcutta H gh Court also
entertained the viewthat such a return was no return at
all, but it was explained later that this neant that the
return was ineffective for the purposes of s. 22(1) of the
Act, though it nmight be a " return " being in the prescribed
form The Bonbay Hi gh Court al so entertains the view that
the assessnent proceedings comence with the issue of a
public notice, and that s. 34 of the Act cannot apply, where
in answer to the public notice a return is nade whet her of
taxabl e inconme or not. The view of the Calcutta Hi gh Court
is that assessnment proceedi ngs comence either with a notice
under s. 22(2) of the Act or with the filing of a return
showi ng taxabl e incorme.

We are not here concerned with the quantumbut only with the
legality 'of the assessnment. The side issue whether, in
point of fact, the cash credits in the name of the wife,
represented the incone (if the husband does not survive for
deci si on. Thus, the only question is whether the notice
i ssued wunder s. 34 of the Act on February 27, 1950 (after
the assessee filed his " voluntary " return on January 5,
1950) and the assessnent thereon, were valid in |aw
Section 34(3) of the Act provides that no assessnent except
the assessnment within el. (a) of sub-s. (1) thereof or
under s. 23 to which el. (c) of sub-s. (1) of s. 28
applies, shall be made after the expiry of four years from
the end of the year in which incone, profits or gains were
first assessable. A proviso, however, allows one year from
the date of the service of the notice for the completion of
the assessnent. It reads, onmitting natters not relevant
her e:
" where a notice under sub-section (1) has been issued
wi t hin the time therein limted, the assessnent or
reassessnment to be namde in pursuance of such
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notice may be nade before the expiry of one year from the
date of the service of the notice even if  such period
exceeds the period of . . . four years . . . " It |is,
therefore, quite clear that the extra period is available
only if a notice under sub-s. (1) of s. 34 has been issued
within the tine therein limted. This takes us to s. 34(1).
Section 34(1), omtting parts not relevant, reads:

S (0 T 1

(a) the Inconme-tax Oficer has reason to believe that by
reason of the om ssion or failure on the part of an assessee
to mmke a return of his inconme under section 22, for/ any
year...... | or

(b) notwithstanding that there has been no onission or
failure as nentioned in clause (a) on the part ‘of the
assessee, the Incone-tax Oficer has in consequence of
information in his possession reason to believe that incone,
profits or gains chargeable to incone-tax have escaped
assessnment for any year ..

he may in cases falling under clause (a) at any time wthin
eight years and in cases falliny under clause (b) at any
time within four years of the end of that year, serve on the
assessee. . . a notice . . . and may proceed to assess such
i ncone. "

It would appear fromthis that if the return filed on
January 5, 1950, was a return of income, there was no
failure or om ssion on the part of the assessee, so as to
bring the matter within s. 34(1)(a) of the Act, and subs.
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(3) of s. 34 would then apply to the case Ilimting the

period to four years. |In that event, the assessnent should
have been conpleted on or before March 31, 1950. But if the
return made by the assessee was no return at all, then the

condi tions under the first subsection of s. 34 obtained, and
the assessnent could be conpleted within one year of the

date of service of the notice (March 3, 1950), i.e. on or
before March 2, 1951. In that event, the assessment would
be wvalid. The validity of the return in this context 1is

tied to the validity of the notice and al so vice versa.
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Section 22 of the Act (omitting the parts not relevant) may
now be quot ed:

" (1) The Incone-tax O ficer shall, on or before the 1st day
of My, in each year, give notice, by publication in the
press..., requiring every person whose total income during

the previous year exceeded the nmaxi num anount which is not
chargeable to i ncome-tax to furnish, within such period not
being |l ess than sixty days... a return.... setting forth..
his total incone and total world i ncome during that year

(2) In the case of any person whose total incone is, in the
I ncome-tax O ficer’s opinion, of such an anpbunt as to render
such person liable toincome-tax, the Income-tax O ficer may
serve a notice upon himrequiring himto furnish, wthin
such period, not beingless than thirty days... a return ..
setting forth ... his total income and total world incone
during the previous year

(3) If any person has not furnished a return wthin the
time allowed by or under sub-section (1) or sub-section (2),
or having furnished a return under either ~of those sub-
sections, discovers any onission or wong statenent therein
he may furnish a return or a revised return, as the case nmay
be at any tinme before the assessnent i s nmade."

It will be seen fromthis, that, as the Bonbay High  Court
correctly pointed out, thereis atinelimt provided in
sub-ss. (1) and (2) and the failure-or om ssion occurs when
t hat peri od passes, but sub-s (3) allows a | ocus
poenitentiae before the assessnment is actually made. Ther e
is no dispute that a return could be filed in -this ' case,
late though it was. The controversy centres round the fact
that the return, when it was filed, disclosed an incone
whi ch  was bel ow t he maxi mum not chargeable to tax, and the
guestion is whether in such an event the Incone-tax O ficer
was precluded fromissuing a notice under s. 34 of the Act.
There has been in the past a well-narked difference of
opi ni on between the Bonbay and the Cal cutta High
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Courts, the | eading cases in Bonbay bei ng Harakchand Makanj i
& Co. v. Comm ssioner of Incone-tax (1), Al India G oundnut

Syndicate Ltd. v. Commissioner of |Incone-tax(2) ~and the
deci si on under appeal here, while the Calcutta viewis to be
found in Comm ssioner of Agricultural Income-tax v. | Sultan
Ali Graram (3), R K Das & Co. v. Comm ssioner of Income-
tax (4) and Comm ssioner of Income-tax v. Govindlal Dutta
(5). To these nay be added P. S. Rana lyer v. Conmi ssioner

of Inconme-tax (6), in which the Madras H gh Court has
accepted the Bonbay view.

No useful purpose will be served in discussing these cases
in detail. 1In sone of them the point need not have been

taken up for decision, though it was. W shall refer very
briefly to the two rival views and the grounds on which they
are rested, and in doing so, we begin with the Calcutta
decisions. In Sultan Ali Gnharanmi’'s case (3), a notice under
S. 24(1) of the Bengal Agricultural I ncone-tax  Act
(corresponding to s. 22(1) of the Act) was issued. No
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return was filed. Three years later, a notice wunder s.
24(2) of that Act (corresponding to s. 22(2) of the Act) was
served, and a return showing an incone below the taxable
m nimumwas filed. The contention was that w thout a notice
under s. 24(2) within the assessment year or a notice under
s. 38(1) (corresponding to s. 34 (1) of the Act) the best
judgrment’ assessment was bad. The contention further was
that the return could be taken to be under s. 24(1) or s.
24(3). Chakravarti, J. (as he then was) and Das Gupta, J.,
held that a person who had no assessable income was not
placed wunder a duty to file a return, that the return
whet her filed under s. 24(1) or s. 24(3) which had failed to
show an assessabl e i ncone could not possibly be "treated as
a return under s. 24(1) or even s. 24(3)when filed in answer
to a notice under s. 24(2). They further observed at p
442:

" A return under section on 24(1) is areturn filed by a
person ~who decides for hinself that he had an assessable
i ncome in the previous year and by filing

(1) (1948) 16 1. T. R 119, (4) (1056) 30 1. T. R 439

(2) (1954) 25 1. T. R R (5) (1957) 33 1. T. R 630
(3) (1951) 20 1. T R 432(6) (1957) 32 1. T. R 458

16
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the return he offers that inconme for assessment.. A person
who had no assessabl e incone in the previous year is placed
under no duty by a notice under section 24(1) to furnish a
return and a person who thinks, rightly or wongly, that he
had no assessable income will furnish none. A return under
section 24(1), whether filed within the time allowed under
the section or filed subsequently under the provisions of
section 24(3), will therefore show an assessable incone... A
return whi ch showed no assessabl e inconme, could not possibly
be ’'treated” as a return filed under section 24(1) ' or a
return called for under that section but filed under section
24(3), when in fact it was filed in response to a notice
under section 24(2)."

The opinion here expressed was criticised in the  judgnent

under appeal, and in the next case, R K Das & 'Co .
Conmi ssi oner of Incone-tax(1), the Calcutta Hi gh Court
(Chakravarti, CJ., and Sarkar, J.) explained  what was
really nmeant. It is not necessary to refer to the facts of

that case. This is what Chakravarti, C J., observed-at p:
449:

" 1t should be renenbered’, | observed 'that the return in
the present case is being sought to be treated as a return
under section 24(1), belatedly filed.” And then |l went on to
say that a return under section 24(1) would only be filed by
a person who thought that he had a taxable incone and
therefore a return showing an i ncone below the taxable limt
could not be held, on a construction thereof, to be-a return
under section 24(1) and consequently the return in the case
we were then considering could not be treated as such a
return filed under section 24(3). To say that, was not to
say that even a return filed in, conpliance with a notice
under section 22(2), if filed belatedly under section 22(3)
could not be a return showing an incone below the taxable
limt."

This left the matter somewhat anmbiguous as to what was
really meant, and in Conm ssioner of Incone-tax v. CGovindla
Dutta(2), Chakravarti, C. J., and Quha, J.,

(1) (1956) 30 I.T.R 439.

(2) (1957) 33 1.T.R 630.
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again explained the true inport of the law laid down. They
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referred to s. 22(1) of the Act as it stood prior to the
amendnment of 1953, and observed that under that section a
person was required to file areturnonly if his total
i ncome during the precedi ng year exceeded t he maxi mum anount
whi ch was not chargeable to tax. The return contenplated
was thus only a return of income and not a return of [|oss
and not even a return of incone, but a return of taxable
i ncore. Not only had a person no duty but he had even no
right to file a return voluntarily, if he had suffered a
loss, to 'report’ that loss. The |earned Judges concl uded
that it was a conplete mstake to think that s. 22(3)
provided for the filing of a voluntary return showi ng | oss,
at any tine, before assessnent. That section, they opined,
contenplated the filing of a return of taxable incone, and a

return not showi ng such inconme was not a return at all in
I aw.

The Cal cutta view,as shown above, really proceeds upon the
wording of s. 22(1). It lays down that the public notice

requires ~‘only persons having an inconme above the taxable
l[imt to make a return. A person who has no such incone
need not make a return, and if he does make a return, it is
not a return which need be considered, being not a return in
I aw.

It isalittle difficult to understand how the exi stence of
a return can be ignored, once it has been filed. A return
showi ng inconme below the taxable limt can be nade even in
answer to a notice under s. 22(2). ~The notice under s.
22(1) requires in a general way what a notice under s. 22(2)
requires of an individual. |If a return of incone below the
taxable limt is a good return in answer toa notice under
s. 22(2), thereis noreasonto think that a return of a
simlar kind in answer to a public notice is'no return at
all. The concl usi on does not follow fromthe words " of s.
22(1). No doubt, under that sub-section only those ' persons
are required to make a return, whose incone is above taxable
[imts, but a person may legitimately consider  hinself
entitled to certain deductions and all owances, and yet file
areturn to be on the safe side. ~ He may show his i'ncone and
t he
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deductions and all owances he clains. But it may be that on
a correct processing his income may be found to be above the

exenpted limt. No doubt, it is futile for a person not
liable to tax to rush in with a return, but the return-in
law is not a nmere scrap of paper. It is a return, such as

the assessee considers, represents his true incone.

We are unable (and we say this with due respect) to accept
the view adunmbrated in the Calcutta cases. The contrary
view is expressed by the Bonmbay High Court in the earlier
case of Harakchand Makanji & Co. v. Conmi ssioner of | ncone-

tax (1) and in the judgnment under appeal. That ‘view was
accepted by the Madras H gh Court in P. S. Rama Ilyer v.
Conmi ssi oner of Incone-tax (2) and also, in our opinion, is
the sounder viewof the two. 1In the earlier of the two

Bonbay cases, Chagla, C. J., and Tendol kar, J., held (as
stated in the head note):

" Notice under section 34 is only necessary if at the end of
the assessment year no return has been made by the assessee,
and the authorities wi shed to proceed under section 22(2),
but where the assessee hinsel f chooses voluntarily to make a
return, no question can arise under section 34 of assessnent
escaping, and therefore there is no necessity to serve any
noti ce under section 34."

This represents the | aw applicable to the facts as they are
to be found in this case. 1In the assessnent year no return
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of inconme was filed, nor was any notice served under s.

22(2). There was, however, the general notice wunder s.
22(1). A return in answer to that notice could be filed
under s. 22(3) before assessnment, and for this there is no
[imt of time. It was filed on January 5, 1950. There was

nothing to prevent the Inconme-tax O ficer fromtaking up the
return and proceeding to assess the incone of the assessee.
It was open to him if there was sufficient justification
for it, to hold that the anmount noted in the footnote was
really the assessee’s inconme, in which case an assessable
i ncome woul d have been found and the tax could be charged
thereon. |[If the Incone-tax O ficer had acted on that return
and assessed the assessee

(1) (1948) 16 I.T.R 119.

(2) (1957) 321, T. R 458.
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bef ore March 31, 1950, the assessnent woul d have been valid.
He chose to ignore the return, and served on the assessee a
notice wunder s. 34(1). This notice was inproper, because
with the return already filed there was neither an onission
nor a failure on the part of the assessee, nor was there any
guestion of assessnent 'escaping’'. The notice under s.
34(1) was, therefore, invalid and the consequent assessnent
equally so. W accordingly agree with the judgnent under
appeal

Before leaving this case, we may refer to two other
argunents, which were raised. M. Rajagopala Sastri pointed
out that an assessee might file the *voluntary’ return on
the | ast day showi ng incone |ess than the taxable limt, and
the Departnment would, in that case, be driven to conplete
the assessnent proceedings within a few hours or ‘| ose the
right to send a notice under s. 34(1). An argunent ab
i nconvenienti is not a decisive argumnent. The | ncone-tax
Oficer could have avoided the result by issuing a notice
under s. 23(2) and not remaining inactive until the period

was about to expire. Further, all lTaws of limtation |ead
to sone inconveni ence and hard cases. The renedy is for the
legislature to anend the |aw suitably. The Courts can

administer the laws as they find them and they are seldom
required to be astute to defeat the law of limtation. This
argument is thus no answer to the clear neaning and
i mplications of the Act.

The other argunment was that the return was not a true one,
and fell within the mischief of cl. (c) of sub-s.(1) of s.
28, and that, therefore, the period during which _action
could be taken was the extended one of 8 years. The short
answer to that is that this was not a part of the
Department’s case at any prior stage, and cannot be all owed
to be raised now.

In our opinion, the answers given by the H gh Court of
Bonbay were correct in all the circunstances of this case
The appeal thus fails, and is dismissed with costs.

Appeal dism ssed.
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