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1. These appeal s are directed agai nst the judgnent and
order of the Hi gh Court of Hi machal Pradesh at Shina

wher eby the order of ‘the Presiding Oficer of the Enpl oyees
Provi dent Fund Appellate Tribunal dated 15th Decenber 1999

has been uphel d and the direction issued thereunder to

remand the case for the re-determ nation of the contribution
with respect to the liability of the appellant Corporation has
been nai ntai ned. The facts are as under

2. The Appel |l ant Corporation (hereinafter called the
"Corporation") which is a conpany registered under the
Conpani es Act, cane into existence on 1st April, 1974.

Proceedi ngs for the deposit of the provident fund under the
provi si ons of the Enpl oyees Provident Fund and

M scel | aneous Provisions Act, 1952 (hereinafter called the
"Act") were initiated by the issuance of a notice dated 12th
Decenmber 1988 under section 7-A of the Act for determ nation

of the amounts due fromthe Corporation. This notice
pertained to the period 1982-88. The Corporation, through its
Regi onal Manager, contended, inter-alia, that the provisions of
the Act were not applicable to it inasnmuch as it was not an
"industrial establishnent’ in terms of section 2(e) of the

I ndustrial Enployment (Standing Oder) Act, 1964 nor under
section 25(k) of the Industrial Disputes Act, 1947. The

Regi onal Provident Fund Conmi ssioner however in his order

dated 14th July 1999 took the view that the Corporation was
covered under Section 1(4) of the Act as it had voluntarily
submitted to its coverage and had been allotted a provident
fund code nunber as well. The Conmi ssi oner then went \into
the question as to whether the persons enployed by the
contractor could be said to be the enpl oyees of the

Cor poration and hence entitled to the benefits of the Act and
after examining the matter threadbare concluded that the said
enpl oyees were in fact enpl oyees of the Corporation and
therefore subject to the provisions of the Act and al so drew up
an assessnent of the ampunts due fromthe Corporation. An
appeal was thereafter preferred before the Presiding Oficer
Enpl oyees Provi dent Fund Appellate Tribunal wherein simlar
contentions were raised by the Corporation. The Tribunal in
its order of 15th Decenber 1999 held that the Corporation was

i ndeed covered by the provisions of the Act but on the facts of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 3

the case opined that as the matter was stale and pertained to
the year 1982, it would be appropriate that the matter be
remtted to the Conmissioner for re-determ nation of the
amount due and for this purpose issued the follow ng
gui del i nes:
"I'n view of the above discussions, the appea
is fit to be partly allowed and the case to be
remanded back for re-determ nation of the
dues with reference to the identifiable
enpl oyees only. The appel | ant cannot be
pressed to produce such records which
under any Statute they are not nade |iable
to maintain or which they are authorized to
destroy because of expiry date. The
appel l ants are directedto produce all the
records in their possession for the disputed
period and explain-satisfactorily for those
whi ch they cannot produce. Contractors
may be summoned if the appellant nmake a
prayer for that and give full details.
However, it isthe appellant’s liability to
mai ntai n the records and produce them as
hel d by the Hon’ bl e Suprenme Court.
Both the appeal s-are partly all owed.
Coverage of the appellant in respect of
contractors enployees is held valid. The
determi nation portion of the inpugned
order is set aside. 'The case is renmanded
back for re-determ nation after giving
reasonabl e opportunity to the appellants to
prove their case."

3. The Corporation then filed a Wit Petition in the H gh
Court inpugning the order of the Conm ssioner the Appellate
Tri bunal but vide order dated 29th Novenber 2000, the Hi gh
Court upheld the order of the Tribunal and dism ssed the Wit

Petition. It is in these circunstances that the natter is before
us.
4 M. MN Rao, the | earned senior counsel for the

appel l ant has at the outset very fairly pointed out that as of
today and in the light of the fact that the Corporation itself
had voluntarily submitted that it was covered by the

provi sions of the Act the question of a dispute with regard to
the liability of the Corporation was now | argely academ c, but
has pl eaded that as the enpl oyees in question were seasona
enpl oyees and the matter pertained to a | ong gone period-i.e.
1982-98, the record pertaining to the enpl oyees was not

avail abl e either with the Corporation or with the Contractors
and that in nany a case those who stood to benefit were not
even traceable, it would be appropriate that the inmpugned
orders be quashed as they woul d not serve any usefu

purpose. It has also been pleaded that although there was no
limt prescribed under the Act within which proceedi ngs under
section 7-A could be initiated, but under the broad principle
that a reasonable period ought to be read into the Statute, the
present delay of 16 years from 1982 could not be justified.
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The | earned counsel for the respondents has, however, argued
that the Tribunal and the Hi gh Court had granted a limted
relief to the enpl oyees inasnuch that the exam nation of the
claimwas to be limted only to those enpl oyees who coul d be
identified and that as the authorities bel ow had exercised their
authority with respect to a beneficent |egislation for the
weaker sections, it would be inappropriate to interfere with the
i mpugned orders.

5. We have heard the | earned counsel for the parties and
gone through the record. W do appreciate that the inaction

on the part of the Comm ssioner to initiate proceedings within

a reasonable tine, has to be deplored. However, as the
Corporation has itself submitted that it was covered under the
Act and in view of the limted relief granted by the authorities
bel ow and by the Hi gh Court, we are disinclined to interfere
with the matter at this stage. - We accordingly disniss the
appeal s but reiterate the recommendati on that the anpunts

due fromthe Corporation will be determ ned only with respect

to those ‘enpl oyees who are identifiable and whose entitl enent
can be proved on the evidence and that in the event the record
is not available with the Corporation (at this belated stage), it
woul d not be obliged to explain its loss, or that any adverse

i nference be drawn on this score. Wth this very smal

nodi fication, we dism ss the appeals.




