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ACT:

Bonbay Civil Service Rules-r. 161(2)(ii) proviso-Scope of-
CGovernment had power to wi thhold perm ssion- for voluntary
retirement i f depart ment al pr oceedi ngs are under
cont enpl ati on- Gover nnent servant gave due notice of
intention to retire-Order of suspension not communicated to
Gover nnent servant before retirement -Comruni cati on i f
i ncumbent - Governnent if conpetent to- take di sciplinary
action after retirenent.

HEADNOTE:
Rule 161(2)(ii) of the Bormbay Civil Services Rules  provides
"any Government servant to whom clause (a) applies may, by
giving notice of not less than three nonths in witing to
the Appointing Authority,retire fromservice .... and in any
ot her case, after he has attained the age of 55 years.
Provided that it shall be’ open to the Appointing Authority
to withhold permission to retire to a Governnent servant who
is under suspensi on, or agai nst whom departnenta
proceedi ngs are pending or contenplated, and who seeks to
retire under this sub-clause."
Duri ng the pendency of certain appeals before the H gh Court
from the decisions of the appellant who was a Judicia
Oficer the accused in those cases filed affidavits
alleging corruption on the part of the appellant. In the
meantime on July 17, 1973 the appellant gave a notice | under
r. 161 conmmunicating his desire to retire on attaining the
age of 55 years, on Decenber 3, 1973. On Decenber 11, 1973
pending finalisation of departnmental proceedings which were
under contenplation, the H gh Court suspended him from
servi ce.
The appellant’s wit Petition challenging the GCovernments
action in taking disciplinary action against him after
retirement was dism ssed by the Hi gh Court. The Specia
Leave Petition filed by himin this Court was allowed to be
withdrawn reserving to himthe right to agitate the question
whet her disciplinary action could be taken agai nst himafter
retirement. Eventually, however, he was dism ssed.
On the question whether it was incunbent on the Governnent




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

to communicate to the Governnent servant its decision to
withhold permission to retire on one of the grounds
specified in the proviso

HELD : 1. For the proviso to becone operative it is
necessary that the Governnent should not only take a
deci sion but comunicate it to the Governnent servant. It

is not necessary that the comunication should reach the
CGovernment Servant. [558 E]
2. But for the proviso the right of the Governnent servant

to retire would have been absolute. The proviso has
restricted the right conferred on the Governnent servant
under it. It is open to the Appointing Authority to wth-

hold permssion to retire when the Governnment servant is
under suspension or departnental proceedings are pending or
an- contenpl ated agai nst him_[557 C E]

3. The provi so contenpl ates positive action by the Appointing
Aut hority. The words "it shall be open to the Appointing
Aut hority to w thhold perm ssion™ in r. 161 proviso indicate
that the Appointing Authority has got an option to withhold
perm ssion and that could be exercised by communicating its
intention to withhold permissionto the Governnent servant.
The Appointing Authority may have considered the question
and may not have taken a decision either way or after
considering the facts of the case may have cone to the
conclusion that it /is better to allow the Government servant
to retire than take any action against him [558 C E]
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Di nesh Chandra Sangma v. State of Assamand Or., [1978] 1
S.C. R 607, distinguished.

Lewis & Allenby (1909) Ltd. v. Pegge; [1914] 1 Ch. D. 782;
hel d in applicable.

State of Punjab v. Khemi Ram [1970] 2 S.C. R 657; State of
Punjab v. Amar Singh Harika; A l.R 1966 S.C. 1313; referred
to.

In the instant case it was incunbent on the Appointing
Authority to wthhold perm ssion to retire on one  of the
conditions nentioned in the proviso. Admttedly the order
of suspension was not comuni cated before the date of
retirement. Therefore, disciplinary action cannot be taken
after the date of his retirenent. [558 F-(F

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 923/77.
(Appeal by Special Leave fromthe Judgnment and Order dated
13-8-1.976 of the Gujarat H gh Court in SCA No. 1216/ 76).

V. M Tarkunde, P. H Parekh, Manju Sharma and C. B. Singh
for the Appellant.

D. V. Patel and S. P. Nayar for Respondent Nos. 1 & 2,

The Judgnent of the Court was delivered by

KAl LASAM J. This appeal is preferred by special | |eave
agai nst the judgnment of the High Court of CGujarat dated 13th
August, 1976 dismissing a wit petition filed by the
appel l ant against the order of dismissal passed by the
Government on 21st January 1976

The appellant B. J. Shelat was born on 4th Decenber, 1918.
He joined as a Magistrate on 5th January, 1950 in the pre-
reorgani zed State of Bonmbay. On the bifurcation of the
State of Bombay on 1st May, 1960 he was allotted to the
State of Gujarat as a Cvil Judge and Judicial Magistrate,
First d ass. On  4th Novenber, 1961 the appellant was
appoi nted by the Governor of CGuarat as a Magistrate for the
city of Ahnedabad. On 9th Novenber, 1970 the appell ant gave
a notice of retirement to the Governnment of Gujarat through
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the Registrar of the Hgh Court. He intinmated that as he
had conpl eted 50 years on 4th Decenber, 1968 he intended to
retire from10th May 1971 if Rule 161 of the Bombay Givi
Services Rules pernmitted himto do so. The Registrar of the
H gh Court replied to this notice on 11th January, 1972
inform ng the appellant that he may send a fresh application
on the lines of his application dated 9th Novenber, 1970.
The appellant had delivered several judgnents wunder the
Prevention of Food Adulteration Act during the period 24th
January, 1972 to 17th August, 1972. These judgnments were
taken on appeal to the High Court and in the H gh Court
during the period 19th June, 1973 to 10th August, 1973 the
accused in the various cases relating to food adulteration
filed affidavits alleging that they had paid sone nbneys to
"the appellant. When these appeal s were pendi ng, before the
Hi gh Court on 17th July, 1973 the appellant gave a second
noti ce under Rule 161 intimating his intention to retire on
reachi ng the age

555

of 55 years i.e. on 3rd Decenber, 1973. But before 3rd
Decenber, 1973, the date on which the appellant was due to
retire, the Chief City Magistrate, Ahnmedabad, inforned the
petitioner on 23rd Novenber, 1973 under the directions of
the Chief Justice and Judges of the Hi gh Court of Qujarat
calling upon him to'submt his explanation as regards
allegation made in the affidavits. The appellant submtted
his explanation on 26th November, 1973.© On 11th Decenber
1973 the High Court issued an order of suspension as the
H gh Court 'was of the view that it was desirable to suspend
the appel I ant pendi ng finalisation of department a
proceedi ngs agai nst hi mwhi ch-were under contenplation

The appellant filed a wit petition challenging t he
jurisdiction of the. Governnent to take disciplinary action
against himafter retirenent. This petition was disnissed
and a Letters Patent Appeal filed by the appellant was also
di smssed on 24th Decenber, 1973. - The appellant filed a
special |eave petition in this Court against the order of
di smissal of his wit petition by the H gh Court “and this
Court on 25th April, 1975 all owed the appellant to w'thdraw
his petition reserving his right to agitate the question as
to whether disciplinary action can be taken against him
after retirement when final orders were passed in- the
disciplinary inquiry against him In the neantine a
chargesheet was issued to the appellant by the H gh Court on
18th .January, 1974 and the Inquiry Oficer submtted his
report on 25th July, 1974 holding that the charges were not
proved. But the High Court did not agree with the report
of the Inquiry Oficer and directed the appellant to  show
cause why a different view fromthat of the Inquiry O ficer
be not taken. On receipt of the appellant’s reply the High
Court recomrended the punishnent of disnissal to the CGovern-
ment and the inmpugned order was passed by the Governnent on
21st .January, 1976. The appellant preferred wit petition
to the H gh Court and the High Court by its judgnent
dismssed it holding that there is evidence on which a
reasonable inference of guilt could be drawn and therefore
it could not interfere with the order of dism ssal. Hence,
the present appeal

M. V. M Tarkunde, the | earned counsel for the appellant,
rai sed two contentions before, us. He subnmitted that after
the passing of the inmpugned order of disnmissal by the
CGovernment on 21st January, 1976 it has becone necessary to
guestion the jurisdiction of the authority to t ake
di sciplinary action against the appellant after hi s
retirement, a question which was specifically reserved for
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the appellant by this Court. Secondly, he submitted that on
the nerits there is no evidence on which a court can cone to
the conclusion that the charges that were franed agai nst the
appel | ant had been establi shed.

We will proceed to consider the question of the jurisdiction
of the ,authority to take disciplinary action against the
appel l ant after his retirement. It nay be recalled that the

appel l ant gave a notice intimating his intention to retire
on 17th July, 1973 stating that he intended to retire on
reaching the age of 55 years on 3rd, Decenber, 1973. He
attained the age of 55 years on 3rd Decenber, 1973 and it is
common ground that the notice of suspension was issued by
t he
556
H gh Court only on 11th Decenber, 1973. But before 3rd
Decenber, 1973 it is adm tted that a show cause notice was
i ssued on 23rd Novenber, 1973 by the Chief City Magistrate
co the directions of the High Court <calling upon the
petitioner to submt his, explanation and the appellant
submi tted hi's explanation on 26th Novenber, 1971
Rule. 161 of the Bonbay Civil Services Rules provides for
the retirenment of Governnent servants before attaining the
age of superannuation. Rule 161(1)(aa) provides-
"Not wi't hst andi ng anyt hi ng contained in clause
(a)
(1) An appointing authority shall, if he is of
the opinion that it is in-the public interest
so to'do, have the absolute right to retire
any GCovernment servant to which  clause (a)
applies by giving himnotice of not |ess than
three nmonths inwiting or three nonths pay
and al | onances
in lieu of such notice
X X X
Sub-rule (2) (ii) is, as follows :-
"any Covernnent. servant to whom clause (a)
applies may, by giving notice of not l'ess than
three nmonths in witing to the Appointing
Authority, retire fromservice x x x x'x and
in any other case, after he has attained the
age of 55 years."
There is no dispute that the Rule applicable is Rule 161(2)
(ii) and the appellant is entitled to retire by giving a
notice of not less than 3 nonths after he has attained the
age of 55 years. Under Rule 161 (1) (aa) (1) the appointing
authority has an absolute right to retire any Governnent
servant to whomclause (a) applies in public interest by
giving himnotice of not less than three nonths in witing
or three nonths pay and allowances in |lieu of such notice.
But the Governnent servant has no such absolute right. A
right is conferred on the Government servant under Rule
161(2) (ii) to retire, by giving not |less than three nonths
notice on his attaining the prescribed age. Such a right is
subject to the proviso which is incorporated to the  sub-
section which reads as follows :-
"Provided that it shall be open to t he
appointing authority to withhold pernission to
retire to a Government servant who is under
suspensi on, or against whom departmenta
proceedi ngs are pending or contenplated, and
who seeks to retire under this sub-clause."
But for the proviso a Governnent servant would be it
liberty to retire by giving not less than three nonths
notice in witing to the appointing authority on attaining
the prescribed age. This position has been nade clear by
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this Court in Dinesh Chandra Sangma v. State of Assam and
QO hers(1) where the Court was considering the effect of the
(Assam) Fundamental Rule 56(c) which confers right
(1) [1978], C.R 607.
557
on the CGovernment servant to voluntary retire. Rule 56(c)
of the (Assan) Fundanental Rules runs as foll ows:
"(c) Any Covernnent servant may, by giving
notice of not less than three nonths in
witing to the appropriate authority, retire
fromservice after he has attained the age of
fifty vyears or has conpleted 25 years of
servi ce, whichever is earlier."”
On a construction of the Rule this Court held that the
condi tion of service which is envisaged in Rule 56(c) giving
an option in absolute terms to a Covernnent servant to
voluntary retire with three nonths’ previous notice, after
he reaches 50 years of age or has conpleted 25 years of
service, cannot be equated with a contract of enploynment as
envi saged in Explanation 2-to Rule 119 of the Defence of
India Rules and that Rule 56 is a statutory condition which
oper at ed in law without reference to a contract of
enpl oyment and when once the conditions of Fundamental Rule
56(c) are fulfilled the Governnent servant nust be held to
have lawfully retired. But for the proviso to Rul e
161(2)(ii) the decision of this Court in ‘the case cited
above would be applicable and the right would have been
absol ut e. But the proviso has restricted the ri ght
conferred on the Government servant. Under the proviso it
is open to the appointing authority to w thhold perm ssion
to retire to a Governnent servant when (1) be ‘is under
suspensi on, or (2) against whom departnental proceedi ngs are
pendi ng or contenplated. Thus the pernission to retire can
be withheld by the appointing authority either when the
Governnent servant is under suspension or against whom
departnental proceedi ngs are pending or contenpl ated. It
was submitted on behalf of the appellant that admittedly he
was not under suspension on the date when he attained the
age of 55 years and that no departnmental proceedings were
pendi ng or contenpl ated agai nst himas required under the
provi so. No departmental proceeding was pendi ng but on the
facts one cannot say that a proceeding was not under
contenpl ati on.
M. Tarkunde, the |earned counsel for the appellant, further
submitted that in any event the appointing authority had not
chosen to withhold permission to retire before the date of
super annuat i on. It was submitted on behalf of t he
respondent, the State of Cujarat, that a reading of  Rule
161(2) (ii) would show that a Governnent servant cannot
retire wthout the specific.permssion of the appointing
authority and as in this case no perm ssion was granted it
should be held that the appointing authority wthhold
perm ssion to the Government servant to retire according to
the proviso. |In support of this contention M. Patel, the
| earned counsel for the State of Gujarat, relied on the
decision in Lewis & Allenby (1909), Limted v. Pegge.(1) 1In
that case a limted conpany denised a residential flat for a
term of years and the | essee covenanted not to assign or
underl et the prem ses without the consent of the conpany,
such consent not to be withheld in the case of a respectable
or responsible person. On 3rd April, 1913 the |essee
applied to the Secretary of the conpany for |eave to sub-Iet
to H gham a respectabl e and responsi bl e person and asked
(1) [1914] 1 Ch. Division p.782.
558
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to know by April 14 as H gham wanted possession on that

dat e. The Secretary forgot to conmunicate with hi s
directors. On 14th April the |l essee not having received a
reply sub-let to H gham and gave him possession. In an

action: by the company to recover possession for breach of
the covenant the Court held that as consent is not to be
withheld in the case of a respectable and responsible
person, if the | essee applies for such consent and within a
reasonable tine that consent is not granted, then within the
nmeani ng of the covenant it is withheld and the | essee wll
not lose his property if he assigns to the person whose name
he has given to the landlord. On the circunstances of the
case the Court Was of the view that the period between 3rd
April and 14th April was a reasonable tine and inasmuch as
no intimtion was nade to himeither way in the interva

there has been no breach of the covenant and the sub-I|ease
to H gham was good.” We fall to understand how this decision
advances the contention of M. Patel. As no conmmunication
was received the Court held that the granting of the
perm ssion was a nmere formality and that it had to be taken
that the consent was granted. In the case before us it is
i ncumbent on the appointing authority to wi thhold permi ssion
to retire on one of the conditions nmentioned in- the
proviso. W ,ire of the view that the proviso contenpl ates

a positive action /by the appointing authority. The words
“I't shall be open to the appointing authority to wthhold
perm ssion" would indicate that the appointing authority has
got an option to wthhold perm ssion and that could be
exerci sed by comunicating its intention to wi t hhol d
perm ssion to the Governnment -servant. The appoi nti ng
authority may have Considered the question and mght not
have taken a decision either way or after considering the
facts of the case mi ght have conme to the conclusion that it
is better to allowthe Governnment servant to retire than
take any action against him _For the proviso to becone
operative it is necessary that the Governnent should not
only take a decision but conmunicate it to the Governnent
servant. It is not necessary that the comrmunication should
reach the Governnment servant. As held by this Court in
State of Punjab v. Khemi Ran(1l) it will be, -sufficient if
such an order is sent out and goes out of control of the
appointing authority before the relevant —date. After
referring to the earlier decisions, the Court held that the
actual know edge by the Government servant of an order -~ of
di smissal nmay perhaps beconme necessary - because of the
consequences which the decision in the State of Punjab V.
Amar Si ngh Hari ka(2) contenplated but an order of “suspension
when once issued and sent out to the concerned Governnent
servant nmust be held to have been communicated  no matter
when he actually received it. The question as to when the
order should be deened to have been conmmunicated is not
relevant in this case as adnmittedly the order of suspension
was not comuni cated before the date of superannuati on.

M. Patel next referred us to the nmeaning of the word
"withhold" in Wbster’s Third New International Dictionary
which is given as "hold back" and submtted that the
perm ssi on should be deened to

(1) [1970] 2 S.CR 657.

(2) AT.R 1966 S.C 1313.

559
have been withheld if it is not communicated. W are not
able to read the neaning of the word "w thhold" as

indicating that in the absence of a comunication is must be
under st ood as the perm ssion having been w thhel d.
It will be useful to refer to the anal ogous provision in the
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Fundanent al Rul es issued by the Government of I ndi a
applicable to the Central Governnent servants. Fundanent a

Rul e 56(a) provides that except as otherwise provided in
this Rule, every GCovernment servant shall retire from
service on the afternoon of the last day of the nobnth in
which lie attains the age of fifty-eight years. Fundanmenta

Rule 56 (j) is simlar to Rule 161 (aa) (1) of the Bonbay
Cvil Services Rules conferring an absolute right on the
appropriate authority to retire a Governnent servant by
giving not less than three nonths notice. Under Fundament al

Rul e 56(k) the Governnent servant is entitled to retire from
service after he has attained the age of fifty-five years by
giving notice of not less than three nonths in witing to
the appropriate authority on attaining the age specified.
But proviso (b) to sub-rule 56(k) states that it is open to
the appropriate authority to wthhold permission to a
Governnment servant under suspension who seeks to retire
under this clause. Thus under the fundanental Rules issued
by the Governnent of India also the right of the Governnent
servant .to retire is not an absolute right but is subject to
the proviso wherever the appropriate authority may withhold
perm ssion to a Government servant under suspension. On a
consideration of Rule 161(2) (ii) and the proviso we are
satisfied that it is -incunbent on the Governnent to
comunicate to the Government servant its decision to
wi t hhol d permission to retire on one of ‘the ground specified
in the proviso.

In the view we have taken that the appointing authority has
no jurisdiction to take disciplinary proceedi ngs agai nst a
Gover nment servant who had effectively retired, the question
as LO whether the High Court was right in holding that the
di sciplinary authority had sufficient grounds for dismssing
the appellant does not arise.’” 'The lnquiry Oficer held
that the charges had not been established as the w tnesses
who made allegations against the appellant in their
affidavits failed to appear beforeit. The High Court or
the administrative side cane to a different conclusion on
examning the record relating to three crimnal cases / where
the accused pleaded guilty but. the appellant-did not
pronounce his judgnment and postponed it to sonme nonths

thereafter. 1In one case the accused pleaded guilty on 16th
Decenmber, 1971 but the judgnment was pronounced on 21St
March, 1972. |n the second case the accused pleaded quilty

on 23rd Decenber, 1971 and the judgnment was pronounced on
24t h January, 1972 and in the third case the plea of guilty
was on 26th June, 1972 and the judgment was pronounced on
17t h August, 1972. The High Court obser ved "Whi |l e
exercising our jurisdiction under Article 226, we are. not
concerned wth the adequacy of evidence. All that we / have
to see is whether there is evidence on which a reasonable

i nference could be drawn." In the circunstances of ‘the case,
the H gh Court was of the
560

view that it was not called upon to interfere. As already
stated, as we have conme to the «conclusion that t he
di sciplinary action cannot be taken after the date of his
retirement, we refrain fromexpressing any opinion on the
correctness of the decision taken by the appoi nting
aut hority.
In the result the appeal is allowed and the inpugned order
and the judgrment of the H gh Court are set aside. There
will be no order as to costs.
P.B. R

Appeal all owed,
77SCl | 78- G PF.
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