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The appellant was a nmenber of the Higher

Judi ci al Services of the State of Kerala and was

el evated as a Judge of the High Court of Kerala in
1972. He retired fromservice with 23 years of

pensi onabl e service; 8 years of which he served as a
Hi gh Court Judge.

The Pension and ot her benefits of Hi gh Court

Judges are determ ned on the basis of Part |1l of the
1st Schedul e of the H.gh Court Judges (Conditions of
Service) Act, 1954, as anended by the Amending

Acts, 1986 and 1988. |In accordance with these
provi si ons, the basic pension payable to the
Appel |l ant was fixed at Rs.17,300/- p.a.

The U. O I. issued order O M dated 16.04.1987
rationalizing the pension structure of enployees who
retired before 1.1.1986. It is also stated in the said
order that separate orders vis-‘-vis the Pension of
the retired High Court and Suprenme Court Judges
woul d be issued. Accordingly the Governnent of
India in a Notification dated 18.12.1987, ordered to
revi se the ordi nary pension adm ssible to Hgh Court
Judges under clause 2(a) of Part IIl of the 1st
Schedul e of the Act with effect from1.1.1986.

In GO M. 228/89/GAD dated 19.10.1989 the
Governnent of Kerala issued orders extendi ng the
benefit of OM dated 16.04.1987 to the retired
Judges of the H gh Court with effect from1.1.1986.

Accordingly, the appellant’s pension was revised

to Rs.32,720/- per annumwith effect from1l.1.1986

to 31.10.1986. Considering the amendnent to Para

2(b) of Part 11l to Schedule | of the Act by Act 38 of
1986, whereby the figures of Rs. 700/- and Rs.

3500/ - were substituted with figures of Rs. 1600/ -

and Rs. 8000/-, there was a further increase in the
appel l ant’ s pension to Rs. 37,220/- per annumwi th
effect from1.11.1986.

Aggrieved by this order, the appellant filed QP
No. 203 of 1990 before the High Court of Kerala.

A learned Single Judge vide judgnent dated
12.03.1992 allowed the Original petition and directed
the Respondents to refix appellant’s pension at
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Rs. 35,000/ - per annumfrom1.1.1986 and at Rs.

47,900/ - per annumfrom 1.11.1986. He also held

that the appellant would be entitled to all other
consequential benefits according to this re-fixation of
pensi on.

Aggrieved by this judgnment, the Respondent
No.1l filed WP./Appeal No.804/1992 before the
Di vi si on Bench of the Hi gh Court of Kerala. The
Di vi si on Bench vi de judgnent dated 10.07.1997
al l owed the appeal, inter alia, holding that the
met hod used by the U.O1I. in calculating the pension
was quite correct and held that the nmethod used by
the | earned Single Judge in calculating the pension
by addi ng the figures under clauses (a) and (b) of
para 2 of Part |1l of the 1st Schedule of the Act in
order to find out the ampunt of-revised pension, was
not correct.

Aggri eved, the appellant filed Review Petition
No. 299/ 1997 before the H gh Court.  The H gh Court
vide Order dated 10.11.1997 dism ssed the Review
Petition, inter alia, holding that the appellant had no
case that the order sanctioning pension to the
appellant is illegal. Hence these appeals by specia
| eave.

The two i ssues which arise for consideration

are:
() Vet her the High Court’ s fixation of the
pensi on under clause 2(a) is correct?

(rn) Wet her the Hi gh Court was correct in not
adding the figures under para 2 cls. (a) and

(b) of Schedule I, Part IIl of the Act in order

to find out the revised anobunt of pension
and whether a ceiling was inposed under
cl ause 2(b) ?

| SSUE NO. |

The appel l ant clains that the decision of the
Di vi si on Bench regarding the fixation of the pension
due to the appellant under cl. 2(a) 1is incorrect.” The
appel lant claims that GO (P) No. 760/89/FwWdated
26.12.1989 (Annexure P-7) states that pension has
to be deternined at 50% of the average enol unents
in all cases. Accordingly, he clains that Rs. 4237/-
was the | ast enmol ument he received prior to his
retirement and it is one half of this anpbunt & not the
salary of Rs. 3500/- that should be taken for fixation
of pension under cl. 2(a). The appellant arrives at
this figure of Rs. 4237/- by including dearness
al  owance and speci al all owances.

This issue was not addressed by the Division
Bench in the Wit Petition and in the Review Petition
it rejected it on the ground that in the case of ML.
Jain vs. Union of India, 1985 (2) SCC 355) Rs.
3500/ - was taken as the anpunt for calculating the
pension. Further, it states that the | earned Single
Judge in O P. No. 203 of 1990 had al so taken the
same anount for purposes of cal cul ation.

The appel | ant, however, places reliance on Rule
62 of Part IlIl of the Kerala Service Rules, which
reads as follows :-
"Rul e 62. The term enol unent when used in
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this part nmeans the enol unent which the

enpl oyee was receiving i mediately before his
retirement and includes :

(a) pay as defined in Rule 12(23) in Part | of
these rules and for pay of the appointed

under rule 9 or rule 31 of the Kerala

State and Subordi nate Service Rul es.

(b) The dearness pay the enpl oyee was
actually in receipt of."

It is the respondents’ contention that

the appellant was getting dearness all owance
and speci al allowance and not dearness pay,

to attract Rule 62. In fact, the respondents
rely on this very Rule to justify why dearness
al | owance and ot her special all owance were

not added to the |ast salary of - Rs. 3500/- for
the purposes of cal culating the appellants
pensi on.

The appel | ant, however, contends that
since the first part of the rule neans
"enol ument whi ch the enpl oyee was
recei ving i mredi atel'y before his retirenment”
any such enol unent 'cannot be taken away
by the inclusive definition contained in clause
(b) of Rule 62.

The appel l ant’s contention seens to be
correct in |aw The phrase "and includes” in
Rul e 62 cannot be taken to nean "and only
i ncl udes". The first part of the definition
cannot be taken away by the inclusive
definitions contained in clause (a) and (b) of
Rul e 62.

Therefore, the respondents are not
justified inasnmuch as the dearness all owance
and speci al allowance drawn by the appell ant
was not taken into account for the calcul ation
of the appellant’s pension. It is true that in
the Ist ML. Jain case, 1985 (2) SCC 355, the
cal cul ati ons were adopted taking the |ast
salary into consideration. However, the
above point of whether the |ast received
enol ument s i ncl usi ve of dearness all owance
and ot her special allowances shoul d be taken
for the purposes of cal culating pension or the
| ast salary drawn should be taken was not
addressed in that case.

Accordingly, the cal culations should
adopt Rs. 4,237/-, which is inclusive of
dear ness al |l owance and speci al all owances
and not Rs. 3,500/- as the basic anount.

| SSUE NO. 11

Wth regard to the issue as to whet her
the two ampunts covered by Cs. (a) & (b) of
para 2 of Part 1l of the 1st Schedule to the
Act can be put together to find out the
revised rate fromthe table attached to the
order dated 16.4.1987, which rationalised the
pensi on structure of enpl oyees who retired
before 1.1.1986; the Division Bench held that
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such a course is not permssible.

. (a) of para 2 deals with the pension
to which a Judge is entitled under the
ordinary rules of his service. ad. (b) refers
to a special additional pension per annumin
respect of each conpleted year of service to
be paid to the retired H gh Court Judge.

The notification/order dated 18.12.1987
clearly states that the "ordinary pension
adm ssible to H gh Court/Suprene Court
Judges under para 2(a) of ‘Part IIl of the 1st
Schedul e to the Hi gh Court/Suprenme Court
Judges (Condition of Service) Act, 1954/1958
respectively nay be revised with effect from
1.1.1986\005.."

Thus, it is evident that what is revised
under the order is ordinary pension under
para 2(a) and not the special additiona
pensi on under para 2(b) and each of them
have different characteristics.

Therefore, the view of the Division
Bench that the figures under clauses (a) and
(b) of para 2 of Part Ill of the 1lst Schedule of
the Act cannot be added for the purposes of
finding out the revised pension is correct,

The appel | ant further contends that the
Division Bench in its calculation of pension
nakes the error of restricting it to the ceiling
of Rs. 8000/- laid down in clause (b)-

The ceiling was categorically rejected by
this Court in the third case filed by Shri M L.
Jain, 1991 (1) SCC 644. This contention of
the appellant is correct. However, even
t hough the Division Bench makes an order
while inposing the ceiling, it can be seen that
the respondents have however authori sed
the appellant the anmbunt of Rs. 12, 800/-.
Therefore, despite the H gh Court’s judgnent
the respondents have actually not inposed
the ceiling of Rs.8,000. Hence there is no
requi renent to pass any specific direction in
this regard.

Taking into consideration the above,
these appeals are partially allowed and order
under appeal stands nodified with the
following directions :-

(a) For the purpose of calculations the
enmol uments received as | ast paynent

i ncl udi ng dearness al |l owance and ot her

speci al al |l owances be consi dered and

not nerely the last salary of Rs. 3500/-

(b) Clauses 2 (a) and (b) of Part Il of 1st
Schedul e of the Acts and Rul es

governi ng the service condition of the

Hi gh Court Judges should not be taken

into account in order to find out the

anmount of revised pension.

(c) There should be no ceiling inposed on
the ampunt the appellant can receive
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under cl. (b) of the Act.
(d) The respondents shall recal culate the

pensi on as indicated above within a
period of three nmonths and pay, if any,
arrears are due within three nonths
thereafter.




