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The 1975 accord with Sheikh Abdullah saw a' dynamc
person from Ladakh coming to the fore. He was nade a
Mnister. He wanted to do nany things for Ladakhis, One of
the projects which the Mnister (Shri Sonam Narboo) wanted
to get fructified was electrification of tehsils of Leh and
Kargil. The fund for the same was to be provided by the
Central Covernment under Rural Electrification Scheme. To
see that the schenme was inplenented within tine, a separate
El ectric Construction Division was created at Leh. This was
in February 1977. An Executive Engi neer was put in charge of
the Division and he was one N.A Salaria, who was sel ected
because of his dashing character which had cone to |ight by
his getting established a generating station at Choglanmsar
within record time. The electrification schene was taken up
after Shri Narboo, who was M nister for Wrks, Power, Tourism
and Ladakh Affairs, had toured the area from 5.6.1976 to
13.7.1976. The idea was to electrify areas around Leh first
for which it was felt that 3100 banboo poles would be
required. It was also noted that from Septenber onwards the
fruit session starts and all available transport is diverted
to carry fruits to the plane and no transport is available
for Ladakh. This apart, food grains are required to be
stored in Kashmr valley and Ladakh to cater to the needs of
the people during winter season. This being high priority
ares, the concern of the Governnment is to see that this work
does not suffer for want of transport vehicles.

2. It is inthe aforesaid situation and scenario that
Salaria took up work in right earnest from first week of
Sept enber 1977, after the Chi ef Engi neer, El ectric
Mai nt enance and RE, Kashmir had toured the two tehsils from
17th to 23rd August, 1977. The work was to arrange transport
vehicles to carry required nunber of poles to Leh before
Noverber, after whi ch Ladakh region becones virtually
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i naccessible. The allegation is that the situation permtted
persons in the Power Department to take advantage of the
same and a conspiracy was hatched to give contract of
transportation to such persons who showed their wllingness
to share the booty wth the officers. According to the
prosecution, these persons included even the highest officer
of the Power Departnent, nanel y, Power Devel opnent
Comm ssioner and it went down to the Sectional Oficer. The
conspiracy came to the notice of none else than Shri Narboo
as some conplaints were received by himin Novenber, 1977
regarding giving of contract of transportation to private
firms on per kilometer per pole basis and the pol es being
al so of sub-standard quality. He wanted wanted infornmation
about the same by witing a D.O letter to the Power
Devel opnent  Conmi ssi oner on 18.11.1977 followed by a
rem nder on 5.12.1977. After receipt of reply, the Mnister
asked for a report fromthe Chief Engineer. On receipt of
the same,  he felt the matter required deeper probe and
appoi nted Qazi~ Mhd. Afzal as Enquiry Oficer in Decenber,
1977. Hy s report was submitted on 3.4.1978 whi ch highlighted
some serious irregularities. After —considering the report,
the CGovernment entrusted the nmatter for further probe to the
Anti-Corruption Organization set wup under the (Jamu &
Kashmir) Prevention  of Corruption Act, 2006, (hereinafter
the Act). A case was accordingly registered on 26.4.1978 and
a Senior Superintendent of Police, one Shri S.S. A, was
entrusted with the investigation, who -after conpletion of
the sane and after 'obtaining sanction fromthe CGovernnent,
subm tted charge-sheet on 10.8.1978 agai nst 42 accused.

3. It the trial which comenced, after discharge of one (a
| abourer), 65 w tnesses were exan ned by the prosecution and
2 by the defence. Geat nunber of docunents were also
exhibited. The trial court by its very exhaustive judgnent
dated 29.9.1981, which runs into 420 pages, acquitted 11
persons i ncl uding Power Development Conmm ssioner, ' Shri
Ahangar and Chief Engineer, Shri Nagash; and convicted 30
under various sections of law including section 120-B Ranbir
Penal Code and section 5(2) of the Act.

4, On appeal being preferred, the H gh Court of Jammu &
Kashmr acquitted 19 nore including Superintendi ng Engi neer
Shri Kaul and sustained conviction of 11 persons who are the
appellants in the 10 appeals at hand. O them 7 are
officials and 4 are contractors. The officials are : (1)
Executive Engineer, N A Salaria; (2) Assistant Engineer,
G D. Buch; (3-4) two enployees of the Chief  Engineer’s
office - T.K Kantroo and V.K Razdan; (5-7) three officers
who had passed the poles-they being H L. Dhar, Farooq Ahmed
Zadoo and Mhd. Siddig. The four contractors are;. (1)
Haf eezul | ah; (2) Farooq Ahned Qurashi; (3) Abdul ~Rashid
Khan; and (4) Peer Gul am Nabi .

5. The appeals being by the convicted personstand there
bei ng no appeal against acquittals either by the trial court
or the H gh Court, it is apparent that we have to see

whet her the persons ultimately convicted by the H gh Court
had been rightly found guilty of the charges, inter alia, of
conspiracy. W have nentioned about this aspect at the
threshol d because the principal charge being of conspiracy
and that too involving highest officer of the Power
Department, and he having been acquitted even by the tria
court along wth the Chief Engineer, followed by acquitta
of Superintending Engineer by the High Court, we shall have
to see whether the |I|inks which have been left in the chain
of conspiracy do leave a thread to piece together the
actions of the convicted appellants so as to establish a
conspi racy by them
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6. Many  of the |earned counsel appearing for the
appel l ants made a grievance that the State has allowed
hi gher ups to remain wunavailable to this Court and has
thought it fit to press the case against snall fry.
According to themif there was a conspiracy at all, the sane
could not have been worked out wi thout the connivance of at
| east the Chief Engineer and Superintendi ng Engi neer. Shr
Handoo, appearing for t he St at e, felt sone what
unconfortabl e at the non-filing of the appeals by the State,
first in the High Court and then in this Court against the
acquittals of higher-ups. But then, no appeal having been
filed, the ultimte submi ssion was that the core of the
conspiracy had not been adversely affected by the acquittals
and the evil design resulting in causing wongful loss to
the State Exchequer by causing wongful gain to the
contractors and themselves has to be punished. Differently
put, the subm ssion was~ that the inner circle of the two
concentric circles has not been danmaged because of the outer
circle getting wi'ped out. According to Shri Handoo,
therefore, the acquittals of the higher-ups cannot per se
see the acquittals of the appellants.

7. To appreciate the aforesaid submi ssion, we have
basically to note the key role assigned to appellant Salaria
who, according to the prosecution, was  duly supported by
appel | ant Buch. These two according to Shri Handoo were the
main actors in the /drama, which was  enacted about two
decades back in an area which had not seen-a conspiracy of
the type at hand 'causing loss of lacs to the State
Exchequer, which had drawn attention even of the State
Cabi net .

8. Loss of lacs (the totalloss to the State Exchequer
havi ng been estimated at Rs. 1, 62,117.89) was undoubtedly of
great concern two decades earlier and we can appreciate the
great consternation this case had caused in the  State
requiring appointnent of a _~senior Sessions Judge to
constitute the Special Court under the Act to try the case.
The heroic effort nade by the prosecution to bring home the
guilt also speaks for itself. The |apse of tine, therefore,
cannot be allowed to cone to the aid up the appellants, as
has been one of the subm ssions on behalf of the appellants,
based on the fact of long suffering already undergone. W

woul d, therefore, exam ne the mat erial s on record
objectively wthout being influenced by the hardship
undergone, which could be taken note of, if need would

arise, while dealing with the question of-sentence. May it
be stated that we would undertake this exercise as we are
satisfied about the core of conspiracy, referredto by Shr
Handoo as inner circle of the conspiracy, having renained
unaffected despite aforesaid acquittals, as would -appear
fromwhat is being state later.

9. The first and forenbst question which neeeds to be
| ooked into is whether the acts attributed to the appellants
were at all meant to cause wongful loss to the State by the
al | eged conspiracy. Alnost all the | earned counsel appearing
for the appellants were at pains to convince us that the
arrangenent which was nmade wth the contractors to carry
poles was not at all aimed to cause any wongful gain to
theminasmuch as paynent on the basis of per kilometer per
pole was not a new device adopted in 1977 for the first
time, but that had been in vogue at |east since 1971. This
apart, the rates which were agreed upon was also quite
reasonabl e. The sane was 30 or 35 paise per k.m per pole
dependi ng upon the size, which is in the close nei ghborhood
of what had been paid even in 1976 for carving poles to Leh
itself by the arrangenment finalised by Shri Bassu, who was
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the i mmedi ate predecessor of Salaria. Shri Handoo seriously
contested this claimand urged that per k.m basis had been
adopted for the first tinme in 1977 for |long haulage; in
earlier years this was being accepted for carrying materials
to short distances. As to the reasonabl eness of rates, the
State’s case is that the ampunt agreed to be paid was al npst
three tines of what was being paid earlier
10. W& woul d, therefore, first examne the aforesaid
crucial question. W would then see whether the giving of
contract at the | owest tendered rate nmade any difference.

Reasonabl eness of the contractual rates.
11. There is no dispute before us that the Road Transport
Corporation (RTC) functioning in the State of Jamu &
Kashmr, which owns a fleet of vehicles, used to charge on
the basis of per truck, and not per k.m This rate was Rs.
1400/- in the relevant year. The private transport carriers
al so used to charge the same anmpbunt per truck. But then, the
nunber of  poles'to be carried by these trucks to a place
like Leh 'used to be around 25. This nade a difference,
according to the | earned counsel for the appellants, as the
nunber of poles carried by the trucks which had been engaged
by the contractors at hand used to be even 70. Shri Handoo
contended that thoughthe nunber of poles carried were nore,
the sane did not really matter inasnmuch as total cft (cubic
feet) transported 'was not in any significant manner nore
than carried by the trucks of RTC or private transport
owners because each of those trucks used to carry about 280
cft, whereas fromStatement No.2 filed by Shri Thakur it
woul d appear that the cft carried in the present case ranged
between 200 to 300, though in -some cases it went upto 400
also. As to the contention that the rates of carriage per
pole cane to 30.49 paise insofar as the transportation done
by Shri Bassu is concerned, Shri Handoo''s submnission was
that this calculation as put on record on behalf of the
appellants is wong. As per his contention the per pole rate
then was 9.36 paise as mentioned in the Charge-Sheet filed
in the case, a copy of which is frompages 1 to 86 of Vol une
| of the Paper Book prepared by the appellants. This figure
has been nentioned at page 72 of this Vol une.
12. As to the calculation furnished on behalf ~of the
appel l ants - the sane being that the rate was Rs. 30.49 per
pole if what was paid for the carriage to Lehin 1976 during
the i ncunbency of Shri Dassu - we would observe that that
cal cul ati on has been arrived at by showing, inter alia, that
the charge of |oading and unl oadi ng per pole at Rs.52. Wen
Shri Thakur was questioned on this, the | earned counsel had
referred us to the evidence of the Investigating Oficer
(I.0) finding place at page 230A of Volume |IV. A reference
to that statement showed that the unloading charge cane to
Rs. 18 per pole and the |loading charge to Rs.7.80. Thus the
total cane to about Rs.26 fromstocking site to the truck
The | earned counsel contended that this figure had  to be
doubl ed because the sane anobunt used to be incurred for
bringing poles at the stocking site fromthe forest. The
I.O had not said anything about this on his own, nor was he
asked any such question in cross-exam nation. However, to
convince us that the figure of Rs.26 is required to be
doubled, in the witten subnmissions filed on 21st/27th
March, the |earned counsel appearing for the appellants
guoted the follow ng evidence of PW24 Bassu: -

"Expenses for | oadi ng and unl oadi ng

as well as the nanual carriage from

| oading site and wunloading site.

For manual carriage of the poles we

have to pay extra. By referring to
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the nmanual charges | nean the
lifting of pol es by nanua

| abourers from Depo site to the
truck and also their renoval after
unl oading to the stock site.

Q Wen vyou took these poles for
installation from Choglansar you
again had to incur expenses for

nmanual carri age, | oadi ng and
unl oadi ng of poles? A/ Yes."
12- A From the above quoted evidence of PW24, it is

not known how nuch had been paid during his incunbency as
total loading and unloading charges. It is not known which
instances the 1.0 had in mnd when he had stated about
| oadi ng and unl oadi ng charges. It deserves to be pointed out
that the poles which had been carried in 1977 had basically
been supplied by Mistag & Conpany and it was the obligation
of this fir, as per Shri Handoo, to bring the poles fromthe
forest to the stocking/dunping site. What is nore inportant
is that  ‘the decision which was taken in the joint neeting
held on 11.5.77 was that the poles would be carried from

Kangan and Sonmarg vi de page 22 of Vol.Il1l. Mention has been
made about this in para 69 of the charge-sheet al so, which
is at pages 1-86 of Volune |. But for sone inexplicable

reason, the stocking/dunping site was changed and pol es were
carried from Waltab which resulted in-additional burden on
the State exchequer. Shri Handoo nmade ~a serious grievance
about this change of 'site.

13. For the aforesaid reasons, ~we do not  accept the
contention of the appellants that |oading  and . unl oading
charges when poles were carried during the incunbency of
Shri Bassu canme to Rs.52. Therefore, we woul d not agree that
the rate of carriage per pole in 1976 was Rs. 30.49. So, we
accept the prosecution case that the rates agreed to in the
present case were not reasonable. This is alnmpst wit |arge
on the face as the carrying charge per pole came to Rs.
144.60. This has cone out clearly in the Ofice Note, which
starts at page 12 of Volune |IX - (This figure ‘has been
nmentioned at page 13). In this context, it woul d be apposite
to refer to what has been stated in the inpugned judgnent of
the Hgh Court at page 158 of the wvolune containing this
judgrment. It has been nmentioned therein that the paynent
nmade to the contractors showed that the sanme per truck
wor ked out to Rs.10,561.66, whereas the rates of the RTC
woul d have been Rs.1993.57. The same would have been even
less (Rs.1839.57) if trucks of private carrier would have
been engaged.

14. Being satisfied that the rates agreed to wth the
contractors were not reasonable, let it be seen whether the
hi gher paynent was notivated or was agreed upon to take care
of the exigency of the situation. Shri Thakur strenoully
urged that inplenentation of the rural electrification
schenme within the time spelt out by the Mnister was the
need of the hour, for which purpose a dashing character like
that of Salaria was brought to the scene. The concerned
persons were duty bound to do all that could reasonably be
done to carry poles to Leh before the onset of w nter season
whi ch cuts off Ladakh fromthe Valley for a long period. The
fruit growi ng season being round the corner and the need for
storing food for the wnter being the prine concern of the
Government, the concerned officers had to inplenent the
schenme before the onset of winter and had no alternative but
to engage trucks made available by the contractors as the
RTC had expressed difficulty in making the trucks avail abl e.
To satisfy wus that there was no evil design in giving the
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contract of carriage to non-transport firms, it was also
urged that the rates had been fixed after tenders had been
invited and the | owest tender was accepted.

15. Shri Handoo would not |Iike us to accept the aforesaid
statenments because, according to him large nunber of
Government trucks could be wused for the purpose if proper
approach would have been nade. In this connection, he

referred us to the comunication from the office of the
Transport Conmissioner to the Investigating Oficer (1.0)
dated 24.5.78, which is at pages 269 to 270A of Vol unme VI
It has been nmentioned therein that the State had about 4, 000
trucks operating on J& roads only and about 400 to 800
trucks used to lie idle everyday. This Iletter further
infornmed the 1.0 that no officer of the Electric Departnent
had approached the officer of the Transport Comm ssioner for
arranging trucks for the -carriage of poles. The further
statenment was that the ~Mnister for Ladakh had personally
contacted the witer on 5th Novenber, 1977 stating about the
urgent need of transporting four lac liters of H gh Speed
Di esel to Leh and despite shortage of tinme they were able to
conpl ete the massive operation within three weeks. W have
al so been referred by Shri Handoo to the evidence of PW 29,
Shri SD Shangl |l o, Executive Engineer, Mechanical Division
Srinagar, which is-at page 48-49 of Volume 1V that their
Department was having 39 trucks in its fleet and they had
received no requisition from REC Leh for carriage of pol es.
16. The aforesaid does show that no efforts had really
been nade by the 'concerned officers to get the Governnent
vehicles. Shri Thakur and Shri Jain, however, urged that
before floating of tender, RTC officials had been personally
contacted by Salaria and on being stated that trucks could
not be made avail able "at the present tine", the exigency of
situation left no alternative but to invite tenders. This
information to Salaria was in the docunent which is at page
256 of Volune VII. The catch, ~however, is that when the
signatory of this letter, Sardar Jai Singh, appeared the
wi tness box as PW2 he deposed that on his being approached
by Salaria on 15th Septenber, 1977 what he had really told
was that there was no objection to supply of trucks but due
to earlier commitments with other departnents trucks could
not be supplied for "2 to 3 days". Sal aria however did not
cone subsequently asking for trucks and so no trucks got
supplied by the RTC. Shri Thakur contended that this gl oss
put by Jai Singh does not nerit acceptance, as, if that was
what was really told to Salaria, the sane shoul d have found
place in the aforesaid comunication. In this context we
were taken through the various questions which were asked to
Jai Singh on this aspect and which find place from pages 50
to 55 of Volume |II1l. If the evidence of Jai " Singh al one
woul d have been on record, we could have perhaps agreed to
what was subnitted by the | earned counsel for the appellants
in this regard; but having noted what had been stated by the
Transport Commi ssioner in the afore-noted letter and what
had been the evidence of the Executive Engi neer, Mechanical
Division, we are of the view that Notice Inviting Tender
(NIT) cane to be issued as pre-arranged, to which aspect of
the matter we shall advert now.
| ssuance of NI T and subsequent happeni ngs.

17. Under nornal ci rcumst ances, giving of contract,
foll owi ng i ssuance of tender notice, to the | owest tenderer
cannot be regarded as objectionable in any way. In the case
at hand, however, issuance of NIT was as per pre-arranged
pl an, as already mentioned. W have said so because the sane
came to be issued, not in the wake of denial, even if there
was any, by the RTC official to make their vehicles
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avail able. That tenders would be invited had been stated
even by 8.9.77 by Mch to appellants Hafeezullah and
Qurashi. The letter of Mch of 8th Septenber addressed to
Sal aria, which is at pages 50 and 51 of Volunme X, nentioned
that the forner had negotiated with Ms. Arfa Electrica

Conpany (which is the name of the concern of appellant
Hafi zullah) and Ms Farooqg Ahned Qurashi and they had
accepted to carry poles from Srinagar Valley to Kargil and
Leh on the condition that the rates of carriage charges
could be those which would be found [owest after floating
tender. Much further stated in the letter that the firnms had
been advised to start the carriage of poles: of course, the
charges to be paid would be known after receipt of tender to
be floated in this regard. There is thus nothing to doubt
that a decision had been taken with the consent of Salaria
to float tenders even by 8th Septenber. The contact with the
RTC official at Srinagar was on 15th and the obtaining of
the aforesaid letter fromJai Singh may, therefore, just be
a ruse for issuance of the N T. Wat has made the matter
worse for the appellants is that a copy of NIT was sent even
to Ms Khan Electric and General  Stores, the firm of
appel  ants Abdul Rashi d Khan and Peer Gulam Nabi, whose
tender was ultinmately accepted, which, apparently was not a
firmengaged in the business of transport.

18. Shri Handoo, / therefore, rightly 'submitted that an
under st andi ng had been arrived at bet ween t hese
firms/persons and the tender exercise was a canouflage. This
conclusion gets fortified when it~ is noted that though
according to the officials, tenders had been received from
some transport carriers, to Wwt, Sopore Transport Wrkers’

Union, in fact it was not so. This has transpired fromthe
evidence of PW 21 and 22, who were the Mnager and
Presi dent respectively of the Sopore Transport Wrkers’

Union. Both of them stated that their Society had not
subm tted any tender and the one which was said to have been
filed in its name had really not emanated fromtheir office.
Even the seal put in the tender was not theirs /‘and the
tender had not been signed by ‘any authorised person. Shri

Thakur urged that the tender might have been signed by the
Accountant, who was in enploynment at  Srinagar Branch, as
admtted by PW22 had stated that the Accountant was not
authorised to submit quotations. W are inclined to think
that simlar mnust have been the position qua sone other
transporters who had purportedly submitted tenders. Shri

Handoo further contended that the NIT had been issued to
sel ected persons as would appear fromthe evidence of PW19
(at page 220 of Volune Il) to the effect that his firm had
not received any tender notice. The firmof this wtness,
nanmed Di anond Mtors, was a | eading transporter of Srinagar
as about 100 trucks were attached to his firm

19. At this stage we nmay indicate that the firnms styled as
Arfa Electrical Conpany and Khan Electrical and 'Genera

Stores are closely knit, as would appear fromthe evidence
of DW 1 Farooq Uddin, who stated about his being a partner
in the firm of Arfa Electrical Conpany, al ongwi t h
Haf eezul | ah. Though he stated in the exam nation-in-chief
that his firmhad nothing to do with the firm of Khan
El ectric and General Stores, from the statenents made by
himin cross-examnation it appeared that Arfa Electrica

Conpany was not running a shop and that firm had no
headquarter. He further stated that Hafeezullah used to run
his father’s shop naned Khan Electric and General Stores and
correspondence for Arfa Electrical used to be fromthe shop
of Khan Electric. He further adnitted that Afra El ectrica

had no registration with the Sales Tax Departnent. Even the
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bill-head of Khan Electric and General Stores was used by
Arfa Electrical after erasing the nanme of the forner and
overwiting nane of the latter. These statenents do show t he
inter relationship and closeness of Arfa Electrical Conpany
and Khan El ectric and CGeneral Stores.

20 The above is not all inasnmuch as there is material on
record to show that Qurashi is related to Hafeezull ah being
a son of his father’'s brother-in-law. This would definitely
i ndicate that Qurashi too had acted in concert wth
Haf eezul | ah

21. The aforesaid facts | eave no doubt in our mnd that the
exerci se of issuing the NIT and accepting the tender of Khan
El ectric and General Stores were parts of pre-arranged plan
W have reasons to believe that the | owest anounts tendered
were al so those about which there had been a neeting of mnd
bet ween t he tenderer and appellants Salaria and Buch, if not
others. W are inclined to think so because it is not
bel i evabl e that wi thout such an under st andi ng, Arfa
El ectrical and the firmof Qurashi would have undertaken the
wor k of . ‘transport even before the NIT was issued. They nust
have done  so, on being told what the | owest rates would be,
at least, could be. There is nuch nmerit in the subm ssion of
Shri Handoo that the  non-transporters were brought in the
pi cture even when firnms of transporters were known to exi st
and there was no /dearth of trucks proved by the fact that
the three contractors could arrange 132 trucks wthin a
short span of 8.9.77 to 7.11.77, only because of sone prior
understanding with themto share the extra profits with the
officials. And this extra profit was ensured by allow ng
carriage per pole per ~k.m basis, though the <contractors
t hensel ves engaged trucks on lunmpsum basis. (This figure was
given as Rs.8000/- by DW1). So, everything pieces well; al
acted concertedly to allow wongful gain to the contractors
on the wunderstanding that the booty would be appropriately
shar ed.

22. Having come to the aforesaid concl usion which does make

out a case of conspiracy to cause wongful loss to the
State, let it be seen whether the appellants herein were the
conspirators; and, if so, whether the charges against them

have been brought hone in accordance with | aw. W propose to
exam ne this qua each of the appellants separately. W would
first take up the case of the two persons, who had played
the key role in the conspiracy according to the prosecution
They are appellants N A Salaria, the then Executive
Engi neer; and G D. Buch, the then Assistant- Engi neer

Appel lants N. A Sal aria and G D. Buch

(Crimnal Appeal Nos.521 and 530/ 1981)
23. There is no doubt, in view of what has been stated
above, that they played key role in giving of the contracts
and forned the inner <circle of the conspiracy. There can
also be no doubt in view of what has al ready been held that
their actions were actuated by ill notive, and the same was
not inspired to get the poles at Leh to see that the
electrification schene gets shape before winter sets -in
Apart from what has al ready been nentioned about the tainted
steps taken by them Shri Handoo has brought to our notice
another facet of the case, which was to get transported
about 10,000 nunber of poles as against the need of about
4,700. The NT itself had specified this nunmber as about
6, 000.
24. Shri Thakur, |learned senior counsel who appeared for
Buch, contended that the total requirenent for 1976-77 cane
to about 12,400; and as during Bassu's period only about
2,000 poles could be carried, no notive could be ascribed if
10, 000 poles were transported during the period in question
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25. We would have accepted the subm ssion of Shri Thakur

but having found that the rate at which the poles were
agreed to be carried were unreasonable, we read notive in
all owi ng carriage of poles beyond what was strictly needed.
The greater the nunber of poles carried, the higher woul d be
amount whi ch woul d becone payable to the contractors because
of the rate being per pole; and the high profit would
benefit the appellants al so.

26. Nothing further remains to be said to come to the
conclusion that these appellants were rightly found quilty
of the charges, which qua them were comi ssion of offences
under section 5(2) of the Act and 120-B/ 109/116/ 119 Ranbir
Penal Code. At this stage we say sonething about the
subm ssi on made by Shri Jethmal ani, who had appeared for two
of the contractors namely  Hafizullah and Farooq Ahned
Qurashi, that the charge having only nmentioned about section
5(2) was not quite-explicit inasmuch as it did not spell out
whi ch particul ar~ m sconduct specified in sub-section (1) of
section 5 was being attributed. The |earned counsel further
submitted that of all the four types of m sconducts taken
care of by sub-section (1) in - its four clauses, it is the
one nentioned in clause (do which could apply, which speaks
of abuse of the position by a public servant by "corrupt or
illegal nmeans". The contention as to this clause was that no
corrupt or illegal neans had been adopted by the public
servants because the contract had been given follow ng
invitation to submit tenders which isa known and | egal node
of giving contracts; it was in also not a corrupt neans.
There is no force in this contention, as the undertaking
given to the aforesaid two contractors that they would be
allowed to carry poles at the |l owest tendered rates followed
by how the NIT was issued and what happened thereafter,
there can be no dispute that the public servants in question
did abuse their position. 1t so -deserves to be noted that
cl ause (d) does not speak only about "corrupt or illega

means” but also takes wthinits fold obtaining by public
servant for hinself or for any (other person any pecuniary
advant age "ot herwi se" as well. W, therefore, do not find
any infirmty in the charges as franed.

27. So, we uphold the conviction as awarded agai nst these
appel lants. Coming to the question of sentence, we have
noted that section 5(2) of the Act has stated that the
puni shnent shall not be I|ess than one vear’s inprisonnent
but may extend to seven years. The trial court, being
sati sfied about the need of deterrent punishnment had awarded
i mprisonnent for four years and a fine of Rs.25,000/-. The
H gh Court has, however, reduced the sentence to two years
and fine too has been reduced to Rs.15,000/-, despite of
having noted that evil of corruption had of 1late assuned
nenaci ng proportion and was the deadliest eneny of a free
civilised society.

28. According to wus, it would be too harsh to award even
the m nimum punishnent at this length of time keeping in
vi ew the hardshi p al ready undergone and the anount which the
State had ultimately to | ose because of the conspiracy - the
same being a sum of Rs.1,62,117.89. As about two decades
have passed since the conmission of the offence and as
during the interregnum the appellants had undoubtedly
suffered in body and mnd, according to us, it is a fit case
where the proviso to sub-section (2) of section 5 of the Act
shoul d be invoked which states that for special reasons
recorded in witing, the court may refrain frominposing a
sentence of i mprisonnent or i mpose a sentence of
i mprisonnent of less than one year. Though the proviso
permts not to inmpose a sentence of inprisonment at all and
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confine the sentence to fine only, we do not think if
present is a case where the punishnment to be awarded shoul d
be only fine, as any softness in this regard coul d produce
an undesirable result, namely, encouragenent to adoption of
corruption means by public servants which has indeed to be
checked, and not allow to be encouraged. Keeping in view al
the attending circunstances, we are of the view that a
sentence of R for two nonths would be adequate sentence,
apart from the fine of Rs.15,000/-. On failure to pay the
fine, each of the appellants would suffer inprisonnent for
two nont hs.
29. Crl. Appeal Nos. 521 and 530 of 1981 therefore, stand
di sm ssed, subject to  the aforesaid nodification in
sent ence.

Appel Lants T.K Kantroo and V. K Razdan

(Crimi nal ~Appeal Nos.523 and 526/ 1981)
30. These appellants were working at the relevant time as
Assi st ant Engi neer and Sectional. Oficer in the office of
the Chief = Engi neerand, according to the prosecution, they
had affected cost analysis and had justified the proposa
whi ch had been subnitted by appellant Salaria to the Chief
Engi neer seeking his approval to the rates tendered by khan
El ectric and General Stores:
31. What had happened was that after "the bills had been
submitted by the contractors for paynent, an objection was
raised by the Accountant relating to non-approval of the
contract by the Chief Engineer. This needed cl earance of the
Chi ef  Engi neer for  which purpose  Salaria addressed a
conmuni cati on on 4.10.1977 to the Chief Engineer (a copy of
which is at pp.10 and 11 of Volume |X) seeking his approva
to the tender rates in_ question. In the nenmpo of the
af oresaid date, which was endorsed to the Chief  Engineer
Salaria had nentioned in its margin (and this endorsenent,
according to Shri Handoo, is not to be found in the origina
of the letter) stating, inter alia, “that the tender rates
were as per the Superi ntendi ng Engi neer Menp dated
27.5.1975, a copy of which was al'so encl osed. After receipt
of this letter on 22nd Cctober, the Chief Engi neer desired
processing of the nmatter. The file was endorsed to Assistant
Engi neer Kantroo by Technical PA to the Chief Engineer on
22nd itself; and Kantroo, in turn endorsed the letter to
Razdan on 24t h.
32. An office note running into 3 and 1/2 pages was
prepared by Razdan on 25th which came to be signed by
Kantroo also on that date The Technical PA to the Chief
Engi neer subnmitted the office note on the sanme date to the
Chi ef Engi neer. The Chief Engi neer, however, found that the
standi ng procedure regulating invitation of the tenders and
processing the case thereafter had not ben followed strictly
due to extreme urgency involved as stated by the Executive
Engi neer. The Chief Engineer in his note, asked the
Superi ntendi ng Engineer to get the case processed at his
level and to obtain the observation of FA (Financia
Adviser) and to get the agenda put up thereafter by the
Executive Engi neer for discussing and deciding in_a
conmttee of t he Superi nt endi ng Engi neer, Executive
Engi neer, FA and CAO (or his representative) and hinself
within a week.
33. The aforesaid shows the extrene hurry in which the
matter was dealt by the appellants Kantroo and Razdan. A
perusal of the office note, which is at pages 12 to 15 of
volunme | X, shows that they regarded the accepted tender
rates as justified solely because of the approval by the
Superi ntendi ng Engi neer, REST (Rural Electrification and
Sub-Trans) Circle of the carriage rates in 5/75 ranging
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between 51 to 75 per km per pole. (This docunent is at page
99 of Volune VII).

34. Shri Handoo contended that the conplicity of these two
appel lants is apparent fromthe fact that they had confined
their attention only to the one time approval given by the
af oresai d Superintending Engineer without at all trying to
know as to under what circunstances the rates were approved
and, what is nmore, wthout trying to know what were the
ot her accepted node of <carrying poles and what were the
rates thereof.

35. Shri Sushil Kumar, |earned senior counsel appearing for
these appellants, submtted that no other data or materia
was available in the office of the Chief Engineer, and so,
the appellants confined their attention to the rate about
whi ch mention had been nade in the comunication of the
Executive Engineer. That no other material was available in
the office of the Chief Engineer is the evidence of PW1 who
was the Lnquiry Oficer. PW26 who was the Technical PAto
the Chief ~ Engineerand, |ast but. not the Ileast, the I10Q
PW 65, al'so deposed the sane.

36. The further subm ssion of Shri Sushil kumar was that if
these appellants had onitted to make any further inquiry,
about which the observation of the trial court was that they
did not "conduct research”, the same did not really show any
guilty mnd, though that could be a case of negligence for
whi ch departnental action nay be nerited but not a crimna
prosecution. In this connection our attention was invited to
the recomendation of the Inquiry Oficer stating that these
appel l ants have to "explain their negligence in not traving
to ascertain and apprise the Chief Engineer of the vita
i nfornmati on appertaining to the carriage rates at which
pol es had been carried to Ladakh by .......... "(Page 105 of
Vol une V).

37. To support himon the |egal ~ subnission, we have been
referred to Abdul  a Mhanmed~ Pagarkar vs. State(Union
Territory of Goa, Daman & Diu), (1980) 3 SCC 110. That was
al so a case where the appellants had been convicted, inter
alia, under Prevention of Corruption Act. Wile setting
aside the conviction and ordering for acquittal of the
appel lants, this Court observed in paragraph 24, to which
our attention is invited in particular, that if the
appel l ants proceeded to execute the work in flagrant
di sregard of the relevant rules of the General Financia
Rul es and even of ordinary norns of procedural behavi our of
Government officials and contractors in. the matter of
execution of wor k undertaken by the ‘governnent such
di sregard had not been shown to amount to any of the
of fences for which the appellants convicted. The subm ssion
therefore, was that we nmmy not read ingredients of ‘any of
the offences for which the appellants have been convicted
nerely because of their not having nmade sone enquiries and
havi ng acted agai nst accepted norms.

38. We have found it difficult to agree with Shri  Sushi
Kumar because a perusal of the aforenentioned office note
clearly shows two things. First, the extrene hurry in which
the assigned work was conpleted, as the file came to Razdan
on 24th COctober and was sent back on 25th, after the sane
had been exanined, not only by him but Kantroo al so. There
was no occasion for hurry at that stage inasmuch as
transport of the banmboo pol es had al nbst been conpl eted and
what remmi ned to be done was only the paynment. Secondly, the
note di scloses the these appellants knew that the cost of
carriage per pole even as per the |owest tenders would be
Rs. 144. 60. This rmust have shocked their consci ence and they
must have tried to know what could have been the cost of
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pol es were carried, not on the basis of per km per pole,
but as per truck loads. Sitting in the office of the Chief
Engi neer it would not have been difficult for these officers
to find out the rate either of the RTC or private carriers.
The omi ssion to nake these inquiries stares one at the face
and so they were rightly prosecuted the ultimtely
convicted, because of their appar ent conplicity in
recomendi ng the acceptance of the rates, characterizing the
same as justified.

39. Shri Sushil Kumar advanced yet another subm ssion. He
urged that the acquittal of the Chief Engineer by the tria
court and of the Superintending Engi neer by the Hi gh Court
show that these courts ‘had not read any crimnal intent in
the role they had played in the natter; and the sane viewis
nerited qua the two appellants. W do not propose to exarm ne
the justification or otherwise of the acquittals, because of
there being no appeal against acquittals before us. It would
be enough to point out that the Chief Engineer had been
acquitted as the trial court took the view that Salaria was
interested in keeping the Chief Engineer in dark about
salient features of the contract, because of which it was
stated that the Chief ~Engineer could not be a conspirator.
As to the acquittal of the Superintendi ng Engi neer what the
H gh Court stated was that he had neither been inforned
about the floating of  tenders on 17.9.1977, nor was taken
into confidence when tenders were opened on 27.9.1977. Even
a copy of the NIT had not been sent to him This apart, the
Hi gh Court has referred to a comunicati on addressed by the
Superi nt endi ng Engi neer to Salaria-in which the forner asked
the latter as to why poles were not carried by RTC trucks
and why the carriage contractors had been introduced. W do
not propose to dilate further

40. W, therefore, conclude by stating that ‘the two
appel l ants were rightly found guilty. As to the substantive
sentence awarded on them we would reduce the sane to Rl for
one nonth, as we have sentenced the main culprits to
i mprisonnent for two nonths. The fine of Rs.3,000/- on each
of the appellants is left unaltered. In default of paynent
of fine, each of themwould undergo inprisonnment for one
nont h.

41. Crimnal Appeal Nos.523 and 526 of 1981 are, therefore,

di sm ssed, subject to the af oresaid nodification in
sent ence.

Appel l ants H. L. Dhar, F. A. Zadoo and Mohd.
Si ddi g

(Crimnal Appeal Nos. 522,528 and 529 of
1981)

42. The alleged role of these appellants was that they had
passed poles bel ow specification inasnuch as pol es bel ow
the length of 20 feet were allowed to be transported. There
is no dispute that the contract was to transport poles whose
length was required to be between 20 feet to 30 feet. This
has its inportance because poles of snmaller size would not
have the required girth which would affect their strength
and they would not be able to withstand the normal wear and
tear. O the aforesaid appellants, Dhar was a Sectiona

Oficer in the Power Devel opnent Departnent, Zadoo a Store-
keeper cum Cerk and Siddig a Junior Cerk engaged on work
charged basis. Their defence was that as poles belowthe
length of 20 feet had ben transported earlier, they had
permtted the same this tine as well, not knowing that the
contract was to carry poles of 20 feet and above. This
defence has to be rejected for two reasons: (1) It cannot be
beli eved that the Passing Oficers would not know about the
size of poles to be transported; and (2) it is the case of
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appel l ant Buch that he had informed about the size of the
pol es to be accepted.

43. The Hi gh Court has strongly criticized the role of the
Passing Oficers by stating that had they not been parties
to the conspiracy, the entire conspiracy wul d have fl opped
and the carriage contractors could not have carried such a
great nunber of poles in such short span of tine and could
not have earned so much.

44. Shri Agarwal, learned senior counsel appearing for
these appellants, contended that even if it were to be
accepted that these officers were informed about the
contract being to carry poles of 20 feet and above, the
pol es below 20 feet carried were small in nunber and the
percentage of the pole so carried was in the nei ghborhood of
what has been done earlier. From Statement No.4 filed in the
case by Shri Thakur,” it appears that even RTC trucks and
private carriers, ~who too were supposed to carry poles of
the length of 20 feet and above, had transported some poles
bel ow 20 'feet, whose percentage cane to 20.9, whereas the
percentage of such poles transported by the three carriers
contractors was 21.3.

45. We have also found fromthe judgnment of the H gh Court
that the contractors-had billed for those poles only which
were of 20 feet and above. This is admtted by Shri Handoo
and is apparent from the bills submtted by the carriers
which are on record.” To bring hone this point, it would be
enough to refer to the bill of Arfa Electrical Conpany which
is at page 286 of Volune XlI. The total nunber of poles for

which bill was submtted cones to 822, of which 647 were
between 20 feet to 26 feet and the remmining 175 between 27
to 30. In all, however, the contractor had carried 1125

pol es, as nentioned at page 75 of the High Court’s judgnent.
There is no dispute that simlar is the situation as regards
the two other carriers.
46. It thus appears that though these three appellants had
sought to assist the carriers to cause wongful gain to them
by allow ng transportation. of poles below 20 feet,
ultimately no financial |oss on this court was caused to the
State because the carriers had not. been paid for  poles
carried by them which were below 20 feet. W are, therefore,
of the view that these appellants also deserve to be
acquitted, as were sone of the Field Oficers, who  had
accepted the wunder- sized pole at the receiving point had
been acquitted by the H gh Court. My it be nentioned that
the High Court had acquitted the Field Oficers mainly
because of acquittal of the supplier, nanely, Mistag &
Conpany, by the trial court agai nst which no appeal had been
filed. The H gh Court observed that if no offence had been
conmtted by the supplier on this score, the persons who had
received those poles cannot be faulted wth. W would say
the sane qua these three appellants.
47. Criminal Appeal Nos.522,528 and 529 of 1981 are,
therefore, allowed by setting aside the conviction of the
appel l ants and by ordering their acquittal.

Appel | ants Haf eezull ah and F. A, Qurash

(Crimnal Appeal Nos. 524 and 525 of 1981)
48. These are the contractors who had been approached by
Buch and had started transportation work from 18.9.77 - the
date of the issuance of the NT being 17.9.77. Appell ant
Qurashi had executed the work from18th for 6 days and had
transported 1038 pol es. Appel | ant Haf i zul | ah started
transportation work from 24th Septenber and this continued
till 29th, during which period 1125 poles were carri ed.
49. Shri Jethnmlani, |earned senior counsel appearing for
these appellants, contended that there were some |ega
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infirmties in their conviction. He first stated in this
regard that the charges framed against them being one of
conspiracy with accused 5 and 6 (who are appellants Salaria
and Buch) and through themwi th accused 1 to 4 (who were the
Power Devel opnent Conmi ssioner, the Chief Engineer, t he
Superi ntendent Engineer and Technical PA to the Power
Devel opnent O ficer), and accused 1 to 4 having been
acquitted, the charge of conspiracy agai nst these appellants
has to fail on this count alone. Further leaf of this
argunent was that there being no charge of conspiracy inter-
se anong the three contract carriers, even if there was sone
conspi racy between accused Rashid Khan and P. Gul am Nabi

who were the partners of the firmof Khan Electric and

CGeneral Stores, no illegal act at all was conmitted by these
appel l ants, as after all what hey had agreed to do was to
transport poles at the rate to be found |owest on tender
being floated. It was also contended that there was w ong

use of ~section 10 of the Evidence Act because there is no
evi dence alliunde _about these appellants having "conspired
together" with others in which case al one section 10 becones
operative. Final flaw nentioned was that the circunstances
whi ch had cone on record against these appellants had not
been put to them in-their~ exam nation under section 313
Cr.P.C., because of which the circunstances have to be
excluded from consideration, as held by this Court in Sharad
Bi rdhi chand v. State of Maharashtra, 1984 (4) SCC 116.
50. It is no doubt <correct that _accused -1 to 4 were
acquitted but accused 5 and 6 were not; and we too have
uphel d their conviction. Though the charge stated about
ultimate conspiracy wth accused 1 to 4, the same was
al | eged through accused 5 and 6. W have already dealt as to
what is the effect of acquittal of accused 1 to 4 on the
charge of conspiracy, and it has been pointed out that the
acquittal did not affect the inner circle of the conspiracy
whi ch remained intact inasmuch “as appellants Salaria and
Buch are comprehended in that circle.
51. As to there having been no charge of conspiracy inter-
se between the three contractors, the sane is not materia
because of our finding that there was close ‘inter-
rel ati onship between the three firns-and all of them had
acted in concert. The subm ssion about non-applicability of
section 10 of the Evidence Act, therefore, fails. So, it is
not necessary to advert to what was held in this regard in
Nat war |l al Sakarlal v. State of Bonbay, 1963 Bonbay Law
Reporter 660 to which we were referred by Shri Jethnalani to
support his subnission relating to section 10 of the
Evi dence Act.
52. This leaves for consideration the subm ssion that the
ci rcunst ances com ng on record were not put to the
appel | ants when they were exam ned under section 313 Cr.P.C
for which reason the circunstances have to be excluded from
consi deration. In support of this subm ssion Shri Jethnal an
read out to us the questions asked to Hafeezull ah, which
(alongwith his answers) are at page 283 of Volune Il and
read as bel ow: -

"Q It has transpired in evidence

that without having anything to do

with Arfa Electrical Co. Red-Cross-

Srinagar you have submitted a bil

for Arfa Electrical Co., which was

originally shown to be a bill on
behal f of khan Electrical and
CGeneral Stores?

Al | ama partner of Arfa with one

Farooq Ahnmed Zargar. The bill was
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given for typing and the typist

comtted a m st ake, which was

corrected by hand. The bill was due

because of the arrangenent made by

me and ny partner with ECD Leh on

8.9.77.

Q Further t hat Far ooq Ahrred

Qurashi S/ O your Father’'s Brothter-

in-Law had submtted quotation in

response to N T issued by Xen. ECD

Leh as proprietor of Arfa El ec. Co.

wi th which you had no connections?

A/ That is not correct. The

guotation Ex PWs/10 which | have

seen today was signed by ny partner

Farooq Ahrmed Zargar and  bears the

signature of said Farooq Ahned

Zarqar and  not — of Farooq Ahned

Qureshi .

Q Wiy you are being prosecuted?

A | -do not know.

Q Wy the wtness are deposing

agai nst you?

Al No w tness has deposed anyt hing

agai nst ne.

Q Wuld you like to lead (sic,

nmake) any other subni ssion?

A/ 1| aminnocent.

Q Wuld you like to |ead any

def ence?

A Yes."
53. The aforesai d does show that Hafeezul | ah-was not asked,
in any form about his having entered into conspiracy with
anybody. He was not even asked that the rates at which poles
were carried by him were unreasonable or high. As these
al  egations/circunstances are the crux of the prosecution
case insofar as he is concerned, the non-providing of
opportunity to himto explain the sanme has rendered his
convi ction unsustai nable. W, therefore, accept his appea
and order for his acquittal.
54. Insofar as appellant Qurashi is concerned, a perusal of
hi s exam nation wunder 313 (at pages 280 to 282 of Vol .11),
however, shows that the facts which enmerged agai nst himwere
put to himto enable him to explain the sane. The law,
therefore, would not require us to exclude the circunmstances
brought on record against him H's conviction, therefore,
has to be sustained as we are satisfied about his
conplicity. But then, keeping in view the sentence which we
have awarded on the principal accused, nanely, Salaria and
Buch, we would reduce his sentence to RI for one nmonth, Fine
of Rs.20,000/- as awarded by the Hgh Court s |eft
unchanged. In default of paynment of fine, the appellant
woul d suffer inprisonnent for two nonths.
55. Crimnal Appeal No.524/81 is, therefore, allowed. But
Crimnal Appeal No.525/81 is dismssed, subject to the
aforesaid nodification in sentence.

Appel l ants A R Khan and P. Gul am Nab
(Crimnal Appeal No.527 of 1981)

56. These appellants are the partners of Khan Electrica
and CGeneral Stores. It is this firmwhose tender being the
| owest was accepted on 27.9.1977 in the wake of issuance of
NIT on 17.9.1977.
57. In view of all that has been stated above there is
not hi ng to doubt about their involvenent in the matter. Shri
Thakur, appearing for these appellants also, mde no
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i ndependent submi ssion relating to them Al that he had
urged was to bring out our notice the circunstances under
which their firmwas given the contract and how t he contract
havi ng been given at the lowest tendered rates was not
tainted. W have expressed our opinion on these subm ssions
while dealing with the case of Salaria and Buch. W nmay not
repeat the sanme. W nmay only point out that from what has
been stated above we are satisfied that the contract given
to the firmof these appellants was as per pre-arranged plan
and the sanme was given to themto enable themto earn extra
profit for appropriate sharing afterwards.
58. We are, therefore, satisfied that they were rightly
found guilty both by the trial court and the H gh Court. As
to their substantive sentence, we would reduce the sanme to
RI for one nonth Kkeeping in view the sentence we have
awar ded on appellants Sal ariia and Buch, and what we have
done regarding the sentence ~of appellants Kantroo and
Razdan. W would, however, |eave the sentence of fine as
awarded whichis a sumof Rs.22,000/- on each unaltered. In
defaul t of ~paynent of fine, each of them would suffer
i mprisonnment for two nonths.
59. Crimnal Appeal No.527/81 is, therefore, disnissed,
subject to the aforesaid nodification in sentence.
Concl usi ons
60. We mamy sum up our - concl usions. These are:
(1) Conviction of appellants N.A Salaria and G D. Buch is
uphel d. Their substantive sentence i's, however, reduced to
Rl for two nonths.. 'Fine of Rs.15,000/- as ‘awarded by the
Hi gh Court, is left ‘unaltered. 1n default of  paynent of
fine, each of these appellants would undergo inprisonnent
for two nonths.
(2) Conviction of appellants T.K.  Kantroo and V.K. Rajdan
has been confirmed. Their substantive sentence has, however,
been reduced to R for one nonth. Fine of Rs.3,000/- as
awarded by the High Court is left unaltered. In default of
payment of fine, each of the appellants would  undergo
i mprisonment for one nonth.
(3) Conviction of appellants H'L. Dhar, F.A Zadoo and
Mohd. Siddiq has been set aside and they  have been
acquitted.
(4) Conviction of appellant Hafeezullah has been set aside
and he too stands acquitted.
(5) Conviction of appellant FA Qrashi is confirnmed. Hs
substantive sentence has, however, been reduced to Rl for
one nonth. Fine of Rs.20,000/- as awarded by the Hi gh Court
is left wunaltered. In default of payment of fine, this
appel  ant woul d suffer inprisonnment for two nonths.
(6) Conviction of appellants AR Khan and P. Gul am Nab
has been confirmed. Their substantive sentence has, however,
been reduced to R for one nonth. Fine of Rs.20,000/- as
awarded by the High Court is left unaltered. In default of
paynment of fine, each of the appellants would' suffer
i mprisonnent for two nonths.




