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ACT:

State Service-Probationer-Status-No automatic confirmation-
Reversion to the original-post by way of punishnent for
m sconduct-Val i dity-Constitution of India, Art. 311(2)
Punj ab Cvil Service (Executive Branch) rules, 1930,
rr.5,17,22,23,24- Governnent of India Act, 1919 (9 and 10
Geo. 6, ch. 101), 8. 96-B

HEADNOTE:

The appellant was recruited as a Tehsildar-in 1936 and as
bei ng sel ected by the Punjab Public Services Conm ssion, he
was appointed as an Extra Assistant Comm ssioner on
probation in 1945. Later he was charge-sheeted and an
enquiry was held against himas a result of which his incre-
nent was stopped for one year. Wthout holding any ~ enquiry
against himhe was reverted to the post of a Tehsildar in
1952 and then inforned that he was not free from communal i sm
or intrigue and was also in the habit of indulging in '|oose
tal k. Despite demand by himthe Government refused to
furnish the appellant with the grounds of his reversion. A
representation and later a nenorial addressed to t he
Gover nnent against his reversion were both rejected.
Eventually he filed a wit petition in the Punjab H gh Court
under Art. 226 of the Constitution which was granted by a
single judge of the H gh Court on the ground that the
reversion of the appellant was by way of punishment and
there was violation of provisions of Art. 311 of the

Constitution. H s deci sion was however reversed in appea

under the Letters Patent.
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Held, that the only reasonabl e inference possible was that
the Governnent in fact wanted to punish the appellant for
what it thought was m sconduct on his part and, therefore,
it reverted him The omission to give reasons for his
reversion did not nake the action any the | ess a punishment.
The action of the Government was malafide and as the
provisions of Art. 311(2) were not conplied wth, the
reversi on of the appellant was ill egal

Article 311 nmakes no distinction between permanent and
temporary Government servants and extends its protection
equally to all CGovernnent servants, but its the protection
will be available only where the dismssal, renoval or
redaction in rank is nmade by way of punishnment and not
ot herw se.

A probationer cannot autonmatically acquire the status of a
per manent nenber of the service unless the rul es under which
he is appointed expressly provide for such a result. The
rules governing the Public Gvil Servants of Punjab do not
contain any provision whereby a probationer at the end of
the probationary period is autonatically absorbed as a
per manent -menber of the Civil Service. Were a probationer
is not reverted by the Governnment before the termination of
his period of probation, he continues to be a probationer
but he acquires the qualification for substantive pernmanent
appoi nt nent . The /'very fact that a person.is a probationer
inmplies that he has to prove his worth, his suitability for
t he higher post in which be is officiating. “If his work is
not found to be satisfactory, he is |liable to be reverted to
his original post even without assigning any reasons. A
probati oner has no right to hold the higher post in which he
is officiating or a right to be confirned.

Par shottam Lal Dhingra v. Union of India, (1958) S.C. R 828,
relied upon.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : G vil Appeal No. 412/1960.
Appeal fromthe judgnent and order dated February 12, 1957,
of the Punjab High Court, in L. P. A__No. 70 of 1954.
CGopal Singh, K K Sinha for B. P. —Maheshwari,” for the
appel | ant .

S. M Sikri, Advocate-General, Punjab, N. S, Bindra and P
D. Menon, for the respondent
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1962. April 6. The Judgnment of the Court was delivered by
MUDHOLKAR, J.-This 1is an appeal fromthe judgnent of a
Di vision Bench of the Punjab Hi gh Court upon a (certificate
granted by it under Art. 133 (1)(a) of the Constitution
declaring that the case is fit for appeal to this Court.

The appellant was directly recruited as Tehsildar- in the
year 1936. According to himhis work was found to be
extremely satisfactory and for this reason he was appointed
as an Extra Assistant Conm ssioner on probation in the vyear
1945. H's appointment anmpunted to pronpbtion to t he
Provincial Civil Service (Executive Branch) and was nade by
sel ection through the Punjab Public Services Conmi ssion
The notification pertaining to the appellant’s pronotion
appears in the Gazette of June 5, 1949, and dates from My
31, 1945.

According to the appellant, throughout his career as a
public servant he had been very honest, hard-working and
impartial and was extrenely popular with all conmittee such
as Hindus, Sikhs and Muslins. He also clainms to have
"hel ped the public cause of all comunities alike"
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Then, according to him his popularity with the people was
not appreciated by at |east two of his superior officers,

one of whom was Dewan X Hukan Chand, Sub- Di vi si ona

Magi strate, Fazilka and on account of that be had to face an
enquiry on seven charges. The aforesaid enquiry was held by
M. S. B. Kapur, Conm ssioner under the Public Servants
(I'nquiries) Act, 1850 (37 of 1850). He, however, exonerated
the appellant pointing out that far fromthe gravanen of
these charges, comunal bias, being established "w tness
after witness not only for the defence but also for the
prosecution has deposed that while the respondent was at
Fazi | ka he had a good reputation for honesty", As a

419

result of this report the Governnent, however, stopped the
increnent of the appellant for one year wthout future
effect. the ground of doing so was that he had allotted sone
evacuee property to his father who was an evacuee from West
Paki st an.

The appel 'ant -who had in the nmeanwhil e been transferred from
Fazil ka, " nade a representation against the stoppage of
i ncrenent. Upon that representation M. S. D Mdha, Deputy
Conmi ssioner wote to the effect that the appellant had been
working very hard to-clear off heavy arrears and that his
case deserves very synpethatic consideration. He was then
transferred to Jul lundur as Revenue Assistant in Septenber,
1950. It is the appellant’s conplaint that even before he
joined his post the mnd of the Deputy Conmi ssioner, M.
Kashyap, was "poi soned" by sone people agai nst himand that
bef ore the Deputy Conmi ssioner could see the appellants work
he wr ot e to the CGovernnment ~ protesting agai nst the
appellant’s transfer to_  Jullundur. Thi's protest was,
however, ignored by the Governnent and according to the
appel l ant M. Kashyap treated this as "a personal grievance"
and initially did not even allow the ~appellant to take
i ndependent charge of the post to which he was transferred.
The appellant then refers to four -~ specific instances in
support of his contention that M. Kashyap was highly
prejudiced against him W do not think that any usefu

purpose will be served to set themout here. Then according
to hi mwhen he was asked to collect funds for the Governnent
Col | ege, Tanda, the Deputy Comm ssioner actually posted the
C.1.D. to watch what he was doing and asked the C.1.D.” to
start a case against him if possible. He, therefore, wote
to the Deputy Conm ssioner on Septenber 6, 1951 upon which
the Deputy Comm ssioner asked himto stop ~the collection

He, however, adnmits that despite all this M. Kashyap gave
hi ma good report about his work, Hi s conplaint, however, is
that inspite

420

of his good report he received a warning from Governnent , at
the instance of the wong reports sent by the Deputy
Conmi ssi oner which were based on malice." This warning was
recei ved by himon Septenber 18, 1953. Prior to the receipt
of this warning he was, however, reverted to his post  of
Tehasildar on May 20, 1952. According to himthis warning
was nerely an after-thought. The warning which he received
isinthe followi ng terns:

", Government have noticed with regret that while you are
hard working and honest and possess adequate know edge of
revenue |aw and procedure, you have created an inpression
during the period under report that _you were not free from
conmunal i smor intrigue. It has also been reported that you
were in the habit of indulging in |oose talk unnecessarily
which created difficulties for you. Government hope this
warning will assist in affecting an inprovenent."
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Upon his reversion the appellant asked to be furnished the
grounds of his reversion. But by a letter dated June 18,
1952, the CGovernnent refused to furnish himthe grounds. In
that letter it was clainmed on behalf of the Government that
the appellant could be reverted according to Rule 14.10 of
the Gvil Services Rules (Punjab) Vol. 1, Part 1. His
grievance, however, is that the provisions of Art. 311 (2)
of the Constitution are viol ated.
The appellant made a representation to the Governnent
against his reversion on Novenber 17, 1952. But it was
rejected by the GCovernment on March 2, 1953. He then
preferred a menorial to the Governnent which was rejected on
Decenmber 14, 1953. Thereafter be preferred a petition to
the H gh Court of Punjab under Art. 226 of the Constitution
The petition went up before a single Judge of that Court.
The | earned Judge quashed
421
the order of the Government upon the ground that the
appel l ant’’s reversion to the post of Tehsildar was by way of
puni shnment and as he had not been afforded an opportunity of
showi ng cause agai nst the action taken is the provisions of
Art. 311 of the Constitution were contravened. The
CGovernment of Punjab preferred an appeal under the Letters
Patent which was beard by a Division Bench of that Court.
The |learned Judges reversed the decision of the |earned
single Judge upon the view that the appellant was holding
the post of Extra Assistant Comni ssioner as- a probationer
and his reversion fromthat post'to his former post of
Tehsildar did not anount to a punishnent and consequently
the provisions of Art. 31 1 were not attracted. It is this
order the appellant is challenging before us.
The appellant was selected to the post of Extra Assistant
Conmi ssi oner by the Public Services Conmm ssion under Rule 17
of the Punjab Civil Services (Executive Branch) Rules, 1930
franmed under s. 96-B of the Governnent of India, Act, 19109.
That rule runs thus :

"The Governor of Punjab shall ordinarily mnake

appointnents to the Service in pursuance of

rule 5 from anong candi dates entered on the

various registers in rotation as

fol | ows

From Regi ster B Two candi dates

From Regi ster A1

(Tehsil dars and Nai b-

Tehsi | dars) One candi dat es

From Regi st er B Two candi dat es

From Regi ster A-1

(Tehsil dars and Nai b-

Tehsi | dars) One candidat es
422
Form Regi st er B Two candi dat es

From Regi ster A-11

(M nisterial CGovern-

ment servants) One candi date
From Regi ster A1

(Tehsil dars and Nai b-

Tehsi | dars) One candi dat e
From Regi st er B Two candi dat es
From Regi st er C One candi dat e
From Regi ster B Two candi dat es

From Regi ster A-11

(M nisterial CGovern-

ment servants) One candi dat e
From Regi ster A-1

(Tehsil dars and Nai b-
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Tehsi | dars) One candi date
From Regi ster B Two candi dat es

From Regi ster A-1
(Tehsi | dars-and Nai b-

Tehsildars)..... One candi date

and thereafter in the sanme rotation beginning
again from Regi ster B, provided that all such
appointnents shall in the first instance be

ei ther officer or substantive provisional."
Rule 5 which is referred to in r. 17 provides that nmenbers
of the service shall be appointed by the Governor from tinme
to tinme as required fromanong he accepted candi dates whose
nanmes have been duly entered in accordance with the Punjab
Cvil service Rules in one or the other of the Registers if
accepted candidates required to be naintained under these
rul es. Rul e 22 of these Rules provides ,hat candidates on
first appointnment to the service hall remain on probation
for a period, in'the case
423
of candi dates appointed fromRegister A-l, or Registeres A
Il of eighteen nonths. One of the three provisos to rule 22
enabl e the Governor to extend the period of probation of any
candi date. There are two nore inmportant rules which have a
bearing on this case and, therefore; it would be desirable
to quote them Rule 23 which is one of themruns thus:
"Any officer appointed to the Service may,
during the period of his probation be renoved
from the service under the orders of the
Governor. of Punjab ; or if he was appointed
fromRegister A1 or A-Il may be prevented to
his former appointnent if in the opinion of
the CGovernor of Punjab his work or conduct is
unsati sfactory."
Rule 24 which is the other rule runs thus
"On the conpl etionof the period of probation
prescri bed by, or determ ned by, the Governor
of Punjab under the provisions of rule 22, a
nmenber of the Service shall be qualified for
substantive permanent appoi nt nent."
It is comobn ground that the period of
probati on of the appellant was not extended by
the CGovernor in exercise of the power
conferred upon himby and of the provisos to
r. 22. The question to be first considered is
what was the position of the appellant after
the expiry of his probationary period of
ei ghteen nonths ? Upon this point the |earned
singl e Judge, after quoting the observation of
Khosla J., in another case said
"Thus according to this Court a man who i's on
probati on does not nerely because hi s
probation continues for nmore than the  period
prescribed by the rules become a permanent
servant of the State, but if the period  of
probation is unduly prolonged or the confir-
mation is unduly del ayed, confirmation wll
424
be assuned. In the present case the
petitioner was recruited to the Provincia
Cvil service with effect fromthe 31 St My,
1994 and he continued to work as an officer of
t he service upto the 17th May, 1962.
According to the rules the period of probation
was ei ghteen nonths and there is no indication
that his period of probation was by order of
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the Governor extended........ r am therefore,
of the opinion that the petitioner was not on
probation as is subnmitted by the State."
Then the | earned Judge went on to observe
"No rule has been cited and | do not know of
any which would show that a person who has
been recruited by the Public Service
Conmi ssion can after having been in service
for seven years or so be reverted nerely on
the ground that he is officiating."
If the | earned Judge meant by all this that a probationer
must be deened to have been confirmed in his post by sheer
| apse of time we think, with respect, that he was in error
A probationer cannot, as rightly pointed out by t he
Division” Bench, automatically acquire the status of a
per manent menber of a service, unless of course the rules
under which be is appointed expressly provide for such a
result. The rul'es governing the Provincial Civil Services
of Punjab do not contain any provision whereby a probationer
at the ‘end of the probationary period is autonmatically
absorbed —as a pernmanent nenber of the Cvil Service. What
happens to such a person is clearly set out in 24 it sup.
Under the aforesaid rule such a probationer is nerely
gqualified for substantive permanent appoi ntnent. Readi ng
rr. 23 and 24 together it would appear that where a
probation is not reverted by the Governnment before the
term nation of
425
his period of probation he continues to be a probationer but
requires the qualification for subst anti ve per manent
appoi nt nent .
It has been held by this Court in Parshotam Lal ’'Dhingra v.
Union of India (1) that Art. 3 11 ~nmakes no distinction
between permanent and tenporary  posts and extends its
protection equally to all CGovernnent servants hol di ng
per manent or tenporary posts or officiating in any of them
But the protection of Art. 311 can be available only where
di smssal, renmoval or reduction in rank is sought to be
inflicted by way of punishnent and not otherw se. One of
the tests laid down in that case for determn ning whether the
term nation of service was by way of punishment or ot herw se
is whet her under the Service Rules, but for such
term nation, the servant has the right to hold the post.
Reliance is placed upon r. 24 of the Punjab GCivil~ Service
Rules and it is said that since it qualifies a ~probationer
for being absorbed in a substantive-permanent appoi ntnent it
gives him a right and the reversion of such~ a person
deprives himof that right and thus anpbunts to | puni shrment.
"The provisions of Art. 311(2 are said to be attracted to
the situation and where, as here, they have not been
conplied with the reversion nust be regarded as il legal
Thi s argunent assunes that a probationer who continues to be
such without being reverted after the expiry of the ' period
of probation has a legal right to be confirmed or to be
treated as if he were confirnmed. The rule in question says
no nore than this that at the end of the probationary period
the probationer, wunless reverted or absorbed in a subs-

tantive post will be eligible for being nade pernanent. In
other words it nmeans that he will continue

(1) [1958] S.C.R 828
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to be a probationer unless he is reverted or absorbed in a
per manent post. But the very fact that a person is a

probationer inplies that he has to prove his worth his
suitability for the higher post in which he is officiating.
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If his work is not found to be satisfactory he wll be
liable to be reverted to his original post even wthout
assigning any reason. It would, therefore, not be correct

to say that a probationer has any right to the higher post
in which he is officiating or a right to be confirned. A
probati oner being nerely made eligible for being absorbed in
a permanent post is in no better position

Even though that is so, a probationer cannot be as pointed
out in Dhingra's case (1) punished for nisconduct without
conplying with the requirements of Art. 311(2). The
guestion then is whether it can be said that the appellant
was so punished. The sequence of events which led up to a
departrmental inquiry against him his exoneration, his
transfer to Jullundur, ~ the unsuccessful attempt of M.
Kashyap, the Deputy Commissioner to have the transfer
cancelled followed by his being asked to stop collecting
funds for a Government Coll ege and then by his reversion on
May 20, 1952 woul'd goto show that the reversion was not in
the ordinary course. No reason was given for his reversion
but it ‘would not be easy to say that the reversion nmnust,
therefore, be regarded an havi ng been made in the ordinary
course or in the bona fide exercise of his Governnent’s
undoubted power to -revert a probationer because of his
unsuitability for the higher Post. For, even M. Kashyap
had in fact commanded his work as Revenue Assistant in
Jul l undur, Further, the District Board, Jullundur had passed
a resolution on March 30, 1951 expressing its appreciation
for the work done by the appellant in fighting the |ocust
invasion. In addition, the Commi'ssioner wote in his report
for the year ending Decenber,

(1) (1958) S.C. R 828.
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1951 that the appellant stood first-in the consolidation
work in the Punjab State during his stay at Jull undur. An
"extract from the second progress of work in respect of
villages taken up after April 1, 1952" is to the effect that
as Revenue Assistant, Jullundur, 'the appellant stood first
in the Division in connection with |and revenue collection
work and that he had al so collected Rs. 25,000 for Red Cross
which was "an outstanding perfornmance” and for which he
recei ved t he "’ Gover nment of Punj ab conmendat i-on
certificate". He al so received the "President of India s
Sanad and Silver Medal" for his excellent work in the Census
of 1951. Shortly thereafter we find that the appellant was
reverted. Though no reasons were stated at that tinme, on
Septenmber 18, 1953, that is, a year and half after the
reversi on he received the warning fromthe Governnent, which
we have already quoted. The only reasonable inference which
can be drawn fromall these facts is that the Government in
fact wanted to punish himfor what it thought was m-sconduct
on his part and, therefore, reverted him The onission of
the Governnent to give reasons for the reversion does not
make the action any the less a punishment but as the
requirements of Art. 311 (2) were not fulfilled, as they
ought to have been, the Governnent wanted to give the
reversion the appearance of an act done in the ordinary
course entailing no penal consequences. The circunstances
clearly show that the action of the Governnent was mala fide
and the reversion was by way of punishment for m sconduct
wi thout conplying with the provisions of Act. 311(2). The
reversion of the appellant is, therefore, illegal

We, therefore, allow the appeal, quash the order dated My
28, 1952, reverting the appellant and direct that costs here
and in the Hgh Court will be paid by the Government.

Appeal all owed,
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