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ACT:

Madras Estates Land Act (1 of 1908), s. 3 (2) (d),
Expl anation 1, as anended by Act 18 of 1936 and Act (2 of
1945) - Est ate-Grant of ~a nanmed village-If canbe presumed to
be of a whole village.

HEADNOTE
In the village of Challayapalam there were six inams,
nanel y, the Chall ayapal am Shrotri em and five m nor inans but
there was no information as to when the inams were created
and by whom In two suits, one filed by the shrotriendars,
against the tenants for a declaration that the tenants did
not have occupancy rights in the lands.in their _occupation,
and the other by the tenants for a declaration that they had
occupancy rights, the question arose whether the shrotriem
was an "estate" within the nmeaning of s. 3 (2) (d) of -the
Madras Estates Land Act, 1908, as anmended by Act 18 of 1936.
The trial court held, on a review of the evidence, that the
grant was of the whole village within the neaning of the
section and that the tenants had occupancy rights. On
appeal, the H gh Court held that the evidence on record was
i nconclusive, that the onus of proving that the ant was of
an estate lay upon the tenants, and that, since the tenants
had Failed to discharge the onus, the question should be
deci ded agai nst the tenants.
In the appeal to this Court by the tenants, the question was
if there was no evidence justifying an inference that the
grant was of a whole village, whether explanation 1 to s.
3(2)(d) (added by Act 2 of 1945) gave rise to a presunption
in favour either of the shrotriendars or the tenants.
HELD : The suit of the shrotriendars must fail, because, the
Expl anati on rai ses a presunption, where a grant is expressed
to be of a named village, that the area which forned the
subject matter of the grant shall be deened to be an estate.
Raising of the presunption is not subject to any other
condition. The legislature has, by the non obstante cl ause
in the Explanation, affirmed that such presunption shall be
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raised even if it appears that in the grant are not included
certain lands in the village, which have, before the grant
of the named village been granted on service or other tenure
or have been reserved for conmmunal purposes. The party
contending that the grant in question falls outside the
definition ins. 3(2) (d), has to prove that case, either by
showi ng that the minor inanms not conprised in the grant were
created, contenporaneously with or subsequent to the grant
of the village, by the grantor. [857 D-E;, 861 C-E]

By enacting the Explanation the intention of the |egislature
was to decl are occupancy rights of tenants in inamvillages.
It would be attributing to the legislature gross ignorance
of local conditions. if it was held that the |egislature
i ntended to place upon the tenant the onus of establishing
affirmatively that the mnor inanms were granted before the
grant of the naned village and that if he fails to do so his

claim is liable to fail. It is well-nigh inpossible to
di scharge such ~a burden in normal cases. Nor was it
intended 'that, when the evidence was inconclusive, the
person - who approached the Court for relief nust fail, for,
as in the present 842
843

case, if the inandar as well as the tenant sue for relief,
the application of the rule would require the court to adopt
the anonmal ous course of dism ssing both the actions. In

cases, which arose after the Anendi ng Act of 1936, reference
to the presunption in s. 23 of the Act would be wholly out
of pl ace, the applicable presunption being t he one
prescribed by Explanation 1. The presunption under s. 23,
that a grant in favour of aninandar was of the nelvaram
only, applied only in cases which arose before the Anending
Act of 1936. [857 G 858 B; 860 B; 862 F-G

District Board of Tanjore v. M K. Noor Mhamad ' Row her
A l.R 1953 S.C. 446 and Varada Bhavanarayana Rao v. ' State
of Andhra Pradesh, [1964] 2 S.C.R 501, expl ained.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil ‘Appeals Nos. 341 to 343
of 1961.

Appeal s fromthe judgnent and decree dated Septenber 2, 1955
of the Andhra Pradesh High Court in Appeals Suits Nos. 342
of 1949, 789 of 1950 and 551 of 1951 respectively.

A V. V. Nair and P. Ram Reddy, for the appellants.

A. V. Viswanatha Sastri, Alladi Kuppaswany and M S
Nar asi mhan, for the respondents Nos. 1 and 2 (in C. A No.
341 of 1961) respondents Nos. 1 to 3 (in CA No. 342 of
1961) and respondent Nos. 1 to 4 and 6 (in C. A No. 343 of

1961).
The Judgrment of the Court was delivered by
Shah, J. In these appeals a comopn question--whether a

shrotriemgrant of |ands known as "Chal |l ayapal em shrotrient
formed an estate within the neaning of S. 3 (2) (d) of the
Madras Estates Land Act, 1908-arises. The Court of first
i nstance on a review of the evidence was of the opinion that
the grant was of the whole Chellayapalemvillage within the
meaning of s. 3 (2) (d) of the Madras Estates Land Act,
1908, in force at the relevant tine, and that the tenants
held rights of occupancy in the lands held by them The
H gh Court of Madras disagreed with that view and held that
on the evidence it was not proved that the original grant
was of a "whole village" or even of a "naned village" within
the meaning of s. 3 (2) (d) of the Madras Estates Land Act,
1908, and the first Explanation thereto, and that the onus
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to prove that the grant was of a whole or of a nanmed vill age
being upon the tenants in occupation of the lands in
di spute, the claimof the shrotriendars nmust succeed. Wth
certificates granted by the Hi gh Court, these three appeals
have been preferred.
Suit No. 42 of 1942 was filed by certain tenants of lands in
the vill age Chal | ayapalem District Nellore, for a
declaration that they hold occupancy rights in lands in
their occupation and for an injunction restraining the
shrotriendars of the village from"inter-
844
fering with their possession”. The tenants claimed that
"they and their ancestors™ were in possession and enjoynent
of the lands for many years and had been paying rent to the
shrotriendars, and were dealing with the lands as owners,
that all transactions in the Challayapalem shrotriem were
being on the footing that the village was an "estate" under
the Madras Estates Land Act, 1908, and that in any event the
tenants held  permanent rights of occupancy in the |ands
acquired " in virtue of the provisions of the Madras Estates
Land (Amendnent) Act, 1936. This Suit was |ater nunbered 37
of 1947.
The shrotriendars filed suit No. 2 of 1946 against fifteen
naned defendants for a declaration that the tenants in
occupation of the lands in the village did not hold
per manent occupancy rights. Later, perm ssion under O 1 r.
8 Code of Civil Procedure to sue the naned  defendants as
representatives of ‘all the tenantsin the ‘lands of the
shrotriem grant was obtained. In this suit the shrotriem
dars did not claimany relief for possession : they nerely
sought to reserve liberty to institute separate  proceedings
in that behalf -nd clained that they were entitled in
enforcenent of notices served upon ten out of the named
defendants to call upon themto deliver possession of ' |ands
occupi ed by them
There was one nore suit, No. 93 of 1947, which raised a dis-
pute as to the right of occupancy in a small area /of |and
adneasuring 1-90 acres. The plaintiff in the suit clained
that he had acquired the right of occupancy by purchase the
original tenant of the land. The fourth defendant “in the
suit whowas the principal contesting party clainmed that he
was a. granteeoccupancy rights fromthe shrotriendar.
The three suits were tried together. The tenants clained in
the principal suit No. 2 of 1946 occupancy rights in the
| ands hold by them on three grounds :
(1)that the tenants of agricultural 1ands
were, by imenorial customof the locality in
the Nellore District, occupancy tenants;
(2)that the tenants had acquired by
prescription or by the doctrine of |lost /grant
the rights of permanent occupancy; and
(3)that the grant was of an estate within
the nmeaning of s. 3 (2) (d) of the  Mudras
Estates Land Act, 1908, and the tenants of , he
lands in the estate were by virtue of s. 6 of
the Act permanent occupancy tenants.
845
The trial Court, relying upon the statenent
made in Boswell’s Mnual of the Nel | ore
District, t hat the "tenants..... of
Chel | ayapalem like their brothers in other
villages of this District had right to occupy
the land fromgeneration to generation on
paynment of rent prescribed by custont, held
that the tenants’ plea on the first head nust
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appeal s

be sustained. The High Court declined to
raise such a presunption in favour of the
tenants of the District including tenants of
the village Chal |l ayapal em and correctness of
that view was not challenged in this Court.
On the second ground, the trial Court held
that on the evidence that the tenants’ rights
"were independent of prescription", and that
they had not raised any plea of acquisition of
rights of occupancy by contract, express or
inmplied. The Hi gh Court observed that on the
evidence no "foundation is laid for invoking
the presunption of lost grant to give a |ega
original, or lawful title to long continued
possession of the |land by a particular tenant
or tenants", and that the plea of acquisition
of t he right of occupancy based on
prescription was not made out. This plea was

al so not reiterated before us, and the

wer e supported only on-the |ast ground.

The grant was, it appears, nade by a Carnatic
Nawab whi ch is recognised on all hands to be a
shrotriem grant. There is, however, on the
record no evidence to prove the date of the
grant, /the nanes of the grantor and the
grantee, the extent and terns, of the grant,
the ‘purpose and nature of the grant, and
whet her "t he grant was of kudiwaram as well as
of mel waram or ~of nelwaram al one. The
original deed of grant has not been  produced
and is no other direct evidence of the terns
of the grant fromwhich the terns of the grant
may be gathered. The trial Court held that
the | ater docunents, such as the statement in
the Inam Enquiry, the Inam Fair Register and
ot her docunents, conduct of the shrotriendars
and the tenants, and recognition accorded to
the rights of the tenants viewed in the  [|ight
of probabilities justified an inference that
the grant was of the whole village, but
according to the H gh Court the evidence on
the record was inconclusive and the case must
be decided against the tenants because the
onus to prove that the grant was of an estate
[ ay upon the tenants, and that the tenants had
failed to discharge that onus.

The probl em nust be approached in two distinct
brancheswhether the evidence justifies an
inference that the grant was of ~a 'whole
village. and if there be no such -evidence
whether s. 3 (2) (d) Explanation (1) 'of the
Madras Estates Land Act gives rise to a
presunption in favour of the shrotriendars  or
the tenants. Between the years 1640 to 1688
the territory which now forns the

846
District of Nellore was under the sovereignty
of the Sultan of Gol konda. In 1688 this

territory along with Gol konda passed under the
Moghal dom nion. After the War between the
East |India Conpany and Sultan Hyder Ali, it
was arranged between the CGovernment of Madras
and the Nawab of Carnatic that the latter
should bear the cost of the mlitary defence
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of the Carnatic region. The Nawab agreed to
assign the revenues of the Carnatic region for
a period of five years to the East India
Conpany, and in pursuance of this arrangenent,
the East India Conpany took over the adm -
nistration of the Carnatic region in 1790. On
August 18, 1790 the Board of Revenue, Madras
issued instructions to the Collectors of
Revenue appointed by the East India Conpany,
relating to the administration of t he
Districts. Di ght on who was t he first
Col l ector of the Nellore District unde
r the new
di spensati on found on enquiry that sone
villages ~in the District had been alienated.
on shrotriem  tenure. He pr oceeded to
investigate the ~title of the grantees and
i ssued a nunber of sanads. During the course,
of his nanagenent. Di ghton addr essed on
Novemrber 13, 1790 to the " Chel | ayapal em
Shrotriendar~ Mit haraju Ramachandrayya Sthal a
Karnai Varu" the follow ng comrunication :
"You shall pay as per installnments varahas 283
(two hundred and eighty three) being the beriz
in respect of your shrotriem known as
Chel | ayapal em vil | age i n Gandavar am Par aganas,
as entered in the circar ~shrotriem jabitha
into'the Nellore Treasury, obtain receipt and
happi 'y . enj oy the produce realised from that
village, ~you shall enjoy happily by giving
shares to the kapus as per nanool ."
Admi nistration of the territory by the East |India  Conpany
cane to an end on August 31, 1792. ~On July 31, 1802 the
East I ndia Conpany assuned sovereignty over the District of
Nel | ore and one Travers was appointed Collector in Septenber
1801. Travers recogni sed 207 shrotriem villages  without
di sturbing the arrangenments which were then in existence,
di spensed with the duties of sthal akarnans and ‘coll ected
quit rent on their inans. It appears that the shrotriem of
Chal | ayapal em was continued under the arrangenent ~of the
year 1790 whi ch we have set out.
Soon after the East India Conpany took over the adm nistra-
tion of what later canme to be known as the Presidency of
Madras, Regulation 31 of 1802 setting up machinery for the
better ascertainment of titles of persons holding or
claimng to hold |ands exenpt from paynment of revenue to
CGovernment under grants and for fixing assessnent. on such
| ands was pronul gated. A register of
847
Inans in Governnent Tal uks was prepared and in Col .~ 14 of
the Inam Register the Inanms registered pursuant- to the
Regul ation were set out. |In the village Chall ayapalem are
f ound nment i oned in t hat Regi ster-three | nans t he
Chal | ayapal em shrotriem (which is in dispute in the present
case), and two other personal |nans each of an area of 0-93
cents. Apart fromthe preparation of this Inam Register,
not hi ng substantial was done under the Regulation till 1860.
About the acting of the shrotriendars and the tenants
bet ween 1802 and 1860 there is very little evidence. There
is no evidence as to when the five mnor inanms, including
those two nmentioned in the I nam Register, were created, who
paid the revenue, whether tenants were shifted fromlands in
their occupation, or lands originally not occupied were
brought under cultivation. |In 1860 the Inam Conmi ssion
commenced an inquiry in the Nellore District. Exhibit B-195
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is a record of the statenment nmade by the shrotriendors
Mut hur aj u Subbar ao and Mut hur aj u Subbar anmanya of

Chell ayapalem In Col. 6 it is recorded that the grant was
made during the tine of the Nawabs for nmaintenance so as to
be enjoyed fromson to grandson and so on in succession, and
in Col. 7 details of the lands are set out. Qut of the
total area of the land 21 Gorrus 12/16 are recorded as
por amboke, 5 Gorrus and It Visas as mnor inans, and 126. 3-
1/4 visas as cultivated |ands--dry, wet and garden. The
boundari es and particulars of the inamlands are shown as if
the i nam grant was of the whole village, the description of
the boundaries being of |ands of other villages to the East,
South, West and on the North of lands of mlitary barracks.
Inconme of the shrotriemis fixed at Rs. 1,449-5-5 per annum
and the total jodi at Rs. 1,225-12-2, |eaving a balance of
Rs. 223-9-3 to the shrotriendars. This statement is
described as witten and filed by Muthuraju Subbarao and
Subbar anmayya shrotriendars of Challayapalem and that it

was confirned by the Village Oficers. Pursuant to the
enqui ry made by the | nam Comni ssioner entries were posted in
the Inam Fair Register. In Ext.” A1 which is described as

"an extract fromthe Register of Inans in the village of
Chel | ayapal em shrotriemin the taluk of Nellore" in Col. 21
it was recited that the shrotriem "being nore than 50 years

old could be confirmed. |In the account of Fasli 1221 the
income of the shrotriendars for ten years previous to that
Fasli is given. It is showmn in the margin that the

shrotriem is rented fromFosli 1263 to Fasli 1287, that is
for a period of 25 years for the sumof Rs. 244 above the
jodi. The cost of the repair to be borne half by the tenant
and half by the shrotriendars.. Al npbst the whole land is now
under cultivation and there is scarcely any roomfor further
i mprovenent. | propose to give a deduction of Rs. 20 on

848

account of the cost of repair which the shrotriendar wll

have to pay and adopt the remai nder as the value of the
shrotriem. In Cols. 10 & 11 it (is recorded that the inam
was hereditary, but by whomit was granted it was not known.
It is common ground that Ext. A-1.did not include the area
of five minor inans for which separate entries Exts.” A-2 to
A-6 were posted. The total area of the village as then
estimated exceeded 466 acres and Ext. A-1 related to 453-06
acres, the balance being in respect of mnor i nans.
Pursuant to the entries in the Inam Fair Register, con-
firmatory title deeds were issued. Exhibits A2 and A-3
relate to devadayam grants : the extent covered by Ext. A-2
is 5-68 acres, and by Ext. A-3 is 2-83 acres. |n Cols. 1
1 & 12 headed "By whomgranted and witten instrunent in
support of the claim it is recorded that "the nanme of the
grantor and the witten instrunents in respect of the /claim
not known". Three other entries in the Inam Fair  Register
were Exts. A-4, A-5 & A-6. Exhibit A4 is in respect of
land 3-12 acres, Ext. A-5is in respect of 0-93 cents and
Ext . A-6 also is in respect of 0-93 cents. Here also it
was recorded that the "grantor’s nanme and the date of the
grant are not known."

The next public docunent to which reference nay be made is
the "Descriptive Menoir of Chellayapal em shrotriem village
in the Kovur Taluk of the Nellore District"-Ext. A-7. It
recites that the boundary of the village had remained
unchanged by settlenent: the area prior to settlenment was
(omtting fractions) 469 acres, and by the settlenent it was
found to be 767 acres, showi ng an increase of 298 acres, but
"“not hi ng had been nerged in this village by the settlenent."
According to the settlement accounts of land, the tota
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cultivable area was 682 acres, mnor inans 18 acres and
por amboke 67 acres. Under the bead "m nor inanms included in
the village" were Personal Inanms 5-08 acres Rel i gi ous
Inans 8-64 acres, Village Oficers 2-87 acres and village
artisans 1-80 acres.: Under Ext. A-7 the whole village was
described is the Challayapal em shrotriem Apparently the
village was identified with the shrotriem

These are all the extracts frompublic records which have a
bearing on the principal question in dispute.

The plaintiffs in suit No. 2 of 1946 are purchasers under
two deeds Exts. A-101 and A-102 respectively dated January
14, 1889 and August 7, 1889 fromthe previous holders. They
are strangers to the famly of the original grantees, and it
is not surprising that they are not in possession of the
deed of grant, and the earlier record relating to the
managenent of the village.

849

Exhi bi t B-1 the letter addressed by Dighton to the
shrotriendar may at first blush suggest that the village was
accepted " and confirned as one of the shrotriemvillages in
the Gandavaram Paragana. But  Ext. B-1 was not of the
nature of a sanad : it did not contain a reference to the
terns of the grant, the date of the grant, the names of the
grantor and grantee, and was based on information by a
"Jabitha (list) relating to Circar’'s shrotriens". In
Boswel | s Manual it i's recited that Di ghton had investigated
the title of the inandars in the District and had granted
sanads, but Ext. 'B-1 did not purport to be a  confirmatory
sanad or a fresh grant, or a deed enbodying the result of
any investigation regarding thetitle of the Mitharajus to
the village. Exhibit B-1 undoubtedly refers to Mitharaju
Ranthandrayya as "Chel | ayapal em Shrotriendar" and fixes the
revenue at 283 pagodas in respect of "your shrotriem known
as Challayapalemvillage". But Dighton was a Collector of
Revenue appointed by the East India Conmpany which was in
1790 not invested with de jure sovereignty over the  region

There is also no record of any enquiry nade by Dighton is
respect of the Challayapal em shrotriem The object of the

letter Ext. B-1 is apparently two-fold : to fix the
revenue, and to ensure that the tenants were not subjected
to wunlawful exactions. For the latter purpose it was

directed that the shrotriendar was to enjoy the produce from
the village by giving shares to the kapus (tenants) is per
manool . Exi hibit B-1 does not refer to any mnor inans, —and
treats the Challayapalem village as the shrotriem of
Mut hur aj us.

The statement -of Mitharaju Subbarao and SubbarammayyaExt .
B- 195-suggests that the original grant was in favour of
Mut haraj u Sithanna-their ancestor. The statenents in Col. 6
that the grant is from the Nawab whose nane is not
mentioned, and in Col. 7 about the details of the entire
extent of the village, do not furnish any evidence as to the
character and extent of the original grant. It is true that
the boundaries of the | ands granted are described as if the
grant was of a whole village, and nothing is mentioned about
the origin of the mnor inans. Exhibit A-1the Inam Fair
Regi ster Extract-is in respect of 453-03 acres whereas the
total area of the village as then neasured exceeded 466
acres. The area of 13 acres was undoubtedly held by mnor
i namdars in respect of which entries Exts. A-2 to A-6 were
posted in the InamFair Register. Those entries are of no
assistance in tracing the source of the minor inans. In
each of those extracts under the head "By whomgranted and
witten instrument in support of the clainm it is recited
that the nanes of the grantor and the witten instrument in
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support of the claim"are not known". Sanads in respect of
the mnor inans were issued because the inans
p.C.1./65--11
850
were found to be nore than fifty years old. Inans in
respect of which entries Exts. A-5 and A-6 are posted are
f ound nentioned in the Inam Register prepared under
Regul ation 31 of 1802, but not the inams in respect of which
Exts. A-2, A-3 and A-4 are issued. It also appears that in
the Inamaccounts, the inamrelating to Ext. A-2 appeared
for the first time in Fasli 121 1, the inam relating to
Exts. A-5 & A-6 in Fasli 1216, the inamrelating to Ext.
A-3 in Fasli 1250 and the inamrelating to Ext. A-4 in
Fasli 1260. But the accounts mai ntained under Regulation 3
t of 1802 ware apparently not nmintained either regularly or
in respect of all the inans.. In the absence of reliable
evidence fromentries inthese rough accounts, no inference
that the m nor inams were granted by the shrotriemars could
be rmade. The nane of the grantor is not to be found in
Exts. A-2° to A-6. Exhibit A-7 proves the existence of
m nor inanms, but has no bearing on the question whether the
whol e vill age Chal | ayapal em was granted in i nam
In Exts. A-48, A-49, A-104, A-105 and A-103 the predeces-
sors-in-interest of the present inandar had described the
village as "Chal | ayapal'em Shortrien; in Exts. A-102, B-44,
B-4-5, B-12 to B-19, B-20 to B-43, the present inandar’s
grandfather was a party and therein also the inandars were
descri bed as "shortriendars of Chellayapal ent'. There are
documents Exts. B-2, B-3, B-4, B-5, B-6, B-9, ' B-112 & B-1
16 and ot her documents in which the village i's described as
"Chel | ayapal em Shrotrient. But these recitals have no
evidentiary value in support of the case that the whole
village was granted.
The statements in Ext. B-195 related only to a part of the
village and that the income realised by the inandar was Rs.
1, 449-5-5 per year, out of which the revenue payable to the
Government was Rs. 1,225-12-2 and the balance enjoyed as
inam was only Rs. 223-9-3. Exhibit A-1-Extract ‘from the
I nam Fair Register-does not lead to the inference that the
area of the entire village was granted. The -recomendati on
made by the Deputy Collector was confined to the -shrotriem
The shrotriemwas confirmed nmerely because it was nore than
fifty years old, and what was confirmed was not the area of
the entire village, but the shrotriemgrant adneasuring 453-
06 acres out of a total area of 466 acres.
Evi dence on the record about the actings of the shrotiendars
and the tenants for the period 1790 to 1862 is ~vague and
i nconclusive. It appears fromthe I nam Register that for a
period of 25 years the shrotriemwas under an ljara.’/ The
Inam Fair Register recites that garden |lands were irrigated
fromthe private wells of

851
the shrotriendars. Fromthe accounts for Fasli 1216 it
appears that nore than a hundred acres were then lying
uncul tivated, but for sonetine before 1862 the whol e village
was under cul tivation.
On the other hand there is the evidence that the tenants’
successors were recognised in place of their predecessors,
famly partitions were approved, and the shrotriendars
recei ved their proportionate shares from the di vi ded
sharers, and the tenants were not disturbed in their

possessi on. Chel | ayapal em has at all naterial tinmes been
i ncl uded in the list of villages naintained in t he
Collector’s office. It was within the boundaries which are

not shown to have been altered. A village in the WMadras
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region is a geographical area of arable and waste | ands, and
contai ns the establishnent of a karnam village nmunsiff and
wat chnmen, and Chel | ayapal em has at all nmaterial tinmes been
recogni sed as a village, and has been adni ni st ered

accordi ngly. M nor inams were always regarded as part of
the wvillage, and popularly and even in the public records
the village was identified with the shrotriem The
shrotriendars have failed to produce their books of account
relating to their managenent. It is however admitted by
them that they were collecting jodi from the holders of
m nor inams and paying it into the public exchequer. It was

explained by S Rama Rao P.W 1 that he "collected the cess”
as a registered proprietor and paid it over into the
treasury, because a demand was made upon him by the Revenue
authorities for the whole anpbunt of |and cess due.
But |ong possession, fixity of rent, assertion of title in
formal deeds may not necessarily justify an inference of
per manent . occupancy rights. Again the nmere fact that the
village was treated as one unit for the purpose of revenue
adm ni stration does not justify any positive inference and
the fact that five separate sanads were issued in respect of
the mnor inanms w thout any evidence to prove the date and
the ternms of the grant |eaves the matter in doubt. Some of
these circunstances may prima facie support the inandars and
the other the tenants, ‘but on a careful review of all those
ci rcunst ances, we are unable to disagree wi th the opinion of
the Hgh Court that the grant was not proved to be of a
whol e vill age.
The second branch of the argunment nust then be considered.
The Hi gh Court expressed its conclusion on'this branch of
the case as follows :

"Whether a tenant raises the plea that the

lands were in an estate and  therefore ryoti

and the civil court has no jurisdiction, or

the tenant relies upon the statute in answer

to a suit by the landlord either for an

i njunction,

852

sent case,the burden of pr oof woul d

undoubt edl y be on

the tenantto establish the case which he put

forward

either to exclude the jurisdiction or to
negative the right of the plaintiff. The
burden will be on himto show that the grant

was either a grant of a whole village or a

grant of a named vill age."
In so enunciating the law, the High Court relied upon. the
judgrment of this Court in District Board Tanjore v. M K.
Noor Mohaned Rowt her (1) and held that in | aw the burden of
proving that a particular grant was a grant of an estate |ay
upon the tenants in all cases, and the tenants having fail ed
to di scharge that burden their claimnust fail
In considering this argunment, it is necessary to nmke a
brief review of the history of Iland tenures and the
provi sions of the Madras Estates Land Act, 1908 as they were
amended from time to tine. After the assunption of
sovereignty in 1801, the East India Conpany promul gated the
Per manent Settl ement Regul ation 25 of 1802, which dealt with
the tenure of zamindars in their estates. This Regulation
was passed on July 13, 1802 and by s. 4 thereof inans were
exenpted from its scope. On the sanme date, anot her
Regul ation 31 of 1802 was enacted. This Regulation dealt
with inans and provided for making rules for the better
ascertainment of titles of persons holding or claining to
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hold, lands exenpted from the paynment of revenue to
CGovernment under grants not being "Badshahi" or Royal and
for fixing an assessment on such lands. By s. 15 it was
enacted that a register of inans shall be Kkept in each
zillah of the |ands held exenmpt fromthe payment of revenue,
and that the register should specify the denom nation of
each grant or sanad, the nanes of the original grantors or
grantees, and the nanes of the present possessors, wth

other particulars. It appears that nothing effective was
done to investigate the titles of the claimants to inans
till 1859, when the question of examining their title was

taken up by the I nam Conm ssion. The Inam Comm ssion made
inquiries and issued confirmtory sanads. W have already
referred to Title Deed No. 1762 issued in respect of the
grant in favour of the shrotriendars.
The traditional rights of occupants of land in the southern
regi on were recorded by the Board of Revenue as early as in
1818 inits proceedi ng dated January 5, 1818 that
"The universal ly distinguishing character, as
well as the chief privilege of this class of
peopl e, is their exclu-
(1) A l.R 1953 S.C. 446

853
sive ‘right to the hereditary possession and
usufruct “of the soil, so long as they render a

certain portion of the produce of the land, in
ki nd or noney, as public revenue; and whether
rendered in service, innmney, or in kind, and
whet her ‘paid to rajahs, jageerdars, zam ndars,
pol ygars, - notahdars, shrotriendars, inandars
or Governnment Oficers, such as tahsildars,
am | dars, auneens, or tanadars, the paynents
whi ch have al ways been nade by the ryot are
universally terned and consi dered the dues of
the CGovernment."
The Legislature with a view to define the relations  between
| andl ords and tenants in inamvillages pronulgated WMadras
Act 1 of 1908. The material part of s. 6 (1) as anended by
Madras Act 8 of 1934 and 18 of 1936 provided
"Subject to the provisions of this Act, every
ryot now i n possession or_who shall ~ hereafter
be admitted by a | andhol der to possession of
ryoti land situated in the estate of such
| andhol der shall have a permanent _right  of
occupancy in his holding.
Expl anation (1).-For the purposes of this sub-
section, the expression 'every ryot now in
possession’ shall include every  person . who,
having held land as a ryot continues in
possessi on of such |and at the comencenent of
this Act.
Expl anation (2).-
Explanation (3)..............
Section 3 sub-s. (2) defined the expression "estate” wthin
the neaining of the Act and insofar as it is material for
this case, it provided as originally enacted
“In this Act, wunless there is somet hi ng
repugnant in
the subject or context-
"Estate" Means
(a) any per manent | y-settl ed estate or
temporarily-
settled zam ndari,
(b) any portion of such permanently-settled
estate or
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temporarily-settled zam ndari whi ch is
separately registered in the office of the
Col | ector;

(c) any unsettled pal aiyamor jagir

854

(d)any village of which the land revenue
al one has been granted in inamto a person not
owni ng the kudivaramthereof, provided that
t he grant has been nmade, confirned, or
recogni sed by the British Governnent, or any
separated part of such village;
(e)any portion consisting of one or nore
vill ages of ‘any of the estates specified above
in clauses (a), (b) and (c) which is held on a
per manent “under-tenure."
" Kudi var ant is a  Tam |- word, whi ch signifies t he
cultivator’s share in the produce of |land as distinguished
fromthe lLandlord' s share received by himas rent, which is

called "nmelvarant. "Kudi varam’ has acquired a secondary
neani ng, it -means the cultivator’'s interest in the land, and
"melvaram  the landlord s interest in the |and. The

definition of "estate" in cl. (d) gave rise to considerable
[itigation which called for determ nation of two questions :
(1) whether there was a grant of the whole village so as to
nake the area granted an estate; and (2) whether the
| andl ord to whom the land was granted owned the "kudivarani.
In cases which canme before the Courts it appeared that apart
fromthe grant which was clained to be a grant of an estate,
there were in each village other grants, religious, service
and personal, and evidence about the commencenent of these
m nor grants and the ternms on which they were -granted was
not forthcom ng.
In G Narayanaswam Nayudu v. N. Subramanyam(1), in a suit
filed by the receiver of the N dadaol e estate for possession
of certain lands the tenant clained that he had acquired
occupancy rights under s. 6 of the Madras Estates Land Act 1
of 1908. There were in the village mnor inans of three
cl asses : archaka service inans, village service inans, and
dharandaya inans, and there was no. evidence whether the
grant to the plaintiff's estate of the village was made
first, or whether the mnor inans were granted first. I't
was contended on behalf of the plaintiff estate that
inasmuch as there were minor inans 'in the village, the
Venkat apur am agr aharam coul d not be said to be "a village of
which the | and revenue had been granted as inamw thin the
meani ng of s. 3(2)(d) of the Act". The Court rejected that
contention and observed
"The definition in sub-section 2, clause (d)
was obviously intended to exclude from the
definition of "Estate" what are known as m nor
i nans, nanely,
(1) l.L.R 39 Mad. 683.
855
particular extents of land in a particular
village as contrasted with the grant of the
whole village by its boundaries. The latter
are known as "whole inam villages". The
exi stence of "minor inanms" in whole inam
villages is very common and if these inam
vill ages do not conme within the definition of
"Estate" alnost all the agraharam shrotriyam

and nokhasa villages will be excl uded. Thi s
certainly cannot have been the intention of
t he | egi sl ature. These minor inans are

generally granted for service to be rendered
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to the village or to the owner and that seens
to be the nature of the minor inams in this
case."
The Court therefore held that s. 3 (2) (d) of the Madras
Estates Land Act excludes fromthe definition of "estate"
m nor inans, and a grant which purports to be a grant of a
whole inamvillage is an estate within the meaning of cl
(d) of s. 3 (2), even though it may be found that there are
l ands held by grantees under minor inans. The Legislature
in 1936 substituted for cl. (d) of s. 3(2) the followng
cl ause by the Madras Estates Land (Third Amendnent) Act, 18
of 1936:
"(d) any inamvillage of which the grant has
been nmde, confirnmed or recognized by the
British CGovernment, not wi t hst andi ng t hat
subsequent to the grant, the village has been
partitioned anong the grantees or t he

successors in title of the grant ee or
grantees."”
Then came the judgnent of the Madras High Court in Tul abandu
Ademma v.. Sreenmat h Satyadhyana Thirtha Swanivaru(l). In
that case the original grant was lost. In Col. 6 of the

statement prepared by the Inam Comm ssioner in that case, it
was recorded that "the former Zam ndars granted the | and,
conprised within the ' Chekunama’ for the math. There is no
sanad as it was destroyed by fire. There was no entry under
the heading 'particulars of the inamland nmentioned in the
sanad’, but under the head ' Gudicut” (the total area of the
village) was the ‘entry 158.23 acres, from which were
deducted 25.10 acres describedas private lands, and 5.4
acres ’'inams of other persons’ leaving 128.6 acres as the
area covered by the grant.” In Col. 10t was stated that
there was no ' Chekunama’. The Court held that the grant
being of less than the whole village, the tenant could not
rely ons. 6 of the Act. |In that case the boundaries of the
agraharam as described in Col. 10 in the Inam Register
(1) Al.R 1943 Mad. 187.
856
were adnittedly the boundaries of the whole village, but in
the view of the Court Col. 10 had to be read in conjunction
with the other colums. There was no evi dence whether the
other inans were granted before the grant in favour of the
Devast hana or after. This case apparently nmarked a
departure fromthe rul e which was enunciated earlier by the
Madras Hi gh Court in G Narayanaswam Nayudu' s case(l).
The Legislature inmedi ately reacted against this view and
enacted, by Madras Estates Land (Anendment) Act 2 of 1945,
added the following Explanation to cl. (d) of s. 3(2).
Expl anation (1) read as foll ows
"Where a grant as an inamis expressed to be
of a named village, the area which forns the
subj ect-matter of the grant shall be deened to
be an estate notwithstanding that it did not
include certain lands in the village of = that
nane which have already been granted on
service or other tenure or been reserved for
conmunal purposes. "
Thi s Expl anation was rmade operative retrospectively fromthe
date on which Madras Act 18 of 1936 was brought into force.
The Explanation was apparently intended by |egislative
process to restore the interpretation which the Madras High
Court had given to the expression "whole village" in G
Nar ayanaswami 's case(1l). But the |legislature had used
somewhat involved phraseology in enacting the conditions
which gave rise to the presunption. |[If a minor inam was
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proved to be granted prior to the date of the grant, by
virtue of Explanation (1) the grant expressed to be of a
naned village had to be regarded as a grant of an estate.
If it was proved that the grantee after receiving the whole
village created mnor inanms, the grant was of the whole
village and therefore grant of an estate. But where
evi dence about the creation of the major and mnor inans was
not forthcoming, the question had to be decided on the
presunption that the subject-matter of the grant shall be
deemred to be an estate, notwithstanding that it did not
include lands granted on service or other tenures or |ands
reserved for comrunal purposes. On the true effect of the
Expl anation there was a sharp conflict of judicial opinion
resulting in three distinct views. 1In one set of cases it
was ruled that the burden of proving that a tenant is
entitled to permanent rights of occupancy in his holding by

virtue of s. 6 of the Madras Estates Land Act always Ilies
upon the tenant, and it is for the
(1) I. L/R 39 Mad. 683.
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tenant to establish affirmatively that the minor inanms in
the village were granted before the date of the grant of the
nanmed village, and if he failed to do so his claimis liable
to fail : see Rama Rao v. Linga Reddi(l) and Ramadhan
Chettiar v. State /of Madras(2) In another set of cases it
was held that where relief is clainmed before the Court on
the plea that a grant of |and was of ‘an estate, or that it
was not of an estate, and the evidence is inconclusive, the
person who has approached the Court for relief nust fai

see the judgnment of Krishna Rao-J., in Nelluru Sundararana
Reddy v. State of Andhra Pradesh (3) ; Varada Bhavanarayana
Rao v. State of Andhra Pradesh ( 4 ) ; and  Addank

Thi ruvenkata Thata Desikacharyulu Ayyavarlangaru. v. The
State of Andhra Pradesh and Ors.(5) Inthe third set of
cases it was held that the Explanation raises a presunption
where a grant is expressed to be of a named village, that
the area which forned the subjectmatter of the grant shal

be deened to be an estate, and it is for the /party
contending that the grant in question falls outside the
definition of s. 3 (2) (d) of the Act to prove that case
ei ther by showing that the mnor inans not conprised in the
grant were created contenporaneously w th or subsequent” to
the grant of the village by the original grantor : see
Janakiramaraju v. Appal aswam (6); Nelluru Sundarama Reddy v.
State of Andhra Pradesh (7) State of Andhra Pradesh v.

Kor ukonda Bhat t am Appal achar yul u( 8) and Sri
Var adar aj aswam vari  Tenple v. Sri Krishnappa GCovinda and
ot hers(9).

In expressing the first view the non-obstante clause in the
Expl anati on was read as prescribing the conditions on /proof
of which the statutory presunption arises. The Explanation
was apparently read as inplying that the conditions for the
rai sing of the presunption were that the grant as an inamis
expressed to be of a naned village, and that the other |ands
not included in the grant were granted before that date on
service, or other tenure or reserved for conmunal purposes.
If this be the true effect, the Explanation had little
practi cal utility. The intention of the | egi sl ature
apparently was to declare rights of occupancy of tenants in
inamvillages, and it would be difficult to believe that the
| egi slature intended to place upon the tenants onus of proof
which in normal cases would be well-nigh inpossible to
di schar ge. A large najority of the inans are ancient and
t he

(1) AI.R 1957 AP. 63 (2) A l.R 1958 Mad. 104.
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(3) I.L.R [1959] A P. 337 F.B.(4) [1964] 2 S.C.R 501.

(5 AIl.R 1964 S.C. 807. (6) I.L.R (1954) Mad. 980.

(7) I.L.R [1959] A P. 339 F.D.(8) I.L.R [1959] A P. 687.
(9) I.L.R [1958] Mad. 1023
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records bearing on the conmencenment, extent and nature of
the grant would invariably be in the possession of the
i nandars. To expect that tenants who are general |l y
illiterate, and who canme to occupy the | ands not
infrequently many years after the original grant, would be
able to Ilead evidence on matters principally wthin the
know edge of the inandars, and information whereof the
i nandars would be interested in wthholding, would be to
attribute to the Ilegislature gross ignorance of |oca
conditions.ln terns the presunption arises on proof that the
grant is an inam expressed to be of a named village, and it
arises even if it appears that-there have been other ninor
inams granted for service or other tenure or have been
reserved for comrunal purposes.” The non-obstante clause in
the Explanation,” in our judgnent, does not prescribe a
condition for the raising of the presunption. The
presunption arises only when it is proved that the grant is
expressed to be of a named village, and the burden of
proving that the grant is so expressed nust lie wupon the
party who clains to bring the grant within the exception
but once it is proved that the grant is expressed to be of a
naned village, raising of the presunption wi-ll not depend
upon proof that certain lands in the village were granted on
service or other ‘tenure, or were reserved for comuna
pur poses before the grant of the vill age.

In expressing in the cases of Rama Rao(l) and  Ranmadhan
Chettiar (2) the view that the burden lay upon the tenants
to prove that the grant was of an estate, it was assuned by
the Madras H gh Court that this Court had rendered a
considered decision in the District~ Board of Tanjore’s
case(3) that the onus of proving that a grant of land is a
grant of an estate lies upon the tenant. But it appears
that no such decision was given by the Court in that / case.
In the District Board of Tanjore’'s case(3) the defendant who
had taken a lease for three years of a piece of I|and
bel onging to the District Board clained that he had acquired
per manent occupancy rights under s. 6 of the Madras Estates
Land Act, because after the expiry of the period of the
| ease the Board had not resuned possession. It “was the
Board's case that after expiry of the period of the |ease,
the Board bad taken possession of the |and and had  brought
it under cultivation. The Subordinate Judge held that the
land did not constitute an estate within the neaning of s.

3(2) (d). The High Court disagreed with that = view In
appeal to this Court Mahajan, J., on
(1) A I.R 1957 A P. 63. (2) A I.R 1958 Mad. 104.

(3) AI1.R 1953 S.C. 446.
859

a review of the evidence opined that the grant was not of a
naned village, the grant being in terns of areas and not  of
a nanmed village, and that there were two grants neither of
which could be called a grant of a village. Chandrashekhara
Aiyar, J., observed that there were two personal grants
under one parvangi to two different persons, and it could
not be said that there was a grant of a whole village or of
a nanmed village. smmller areas having been carved out
therefromprior to the date of the grant on service or other
tenure, and the remaining part still being recognised and
treated as a revenue unit with a nomenclature of its own.
It is abundantly clear that the Court decided the case on
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evidence and did not place reliance on the onus of proof.

It is true that Mahajan, J., in his judgnent has recorded
that:
"I't was conceded by . . . the learned counse
for the respondent that the burden of proving
that certain lands constitute an "Estate" is

upon the party who sets up the contention”,
and Chandrasekhara Aiyar, J., observed that

"A small area of 5 acres and 40 cents was
granted under the sane grant in favour of
Chinna Appu Mopan. If this conclusion is

correct-and nothing satisfactory has been
urged on the side of the respondents why such
an inference is not open on the entries found
in the JInam Register, the 1st respondent
should “fail, as the burden is on him to
establish that what was originally granted was
an 'estate’ ."
But these observations are not susceptible of the neaning
that when it is proved that an inamis expressed to be of a
naned village, the presunption under Explanation (1) does
not arise. Both the |earnedJudges were of the view that
there was no grant which could be regarded as a grant of a
whol e village or a naned village, and on that view the true
effect of the Explanation did not fall to be deternined.
The concession before the Court by counsel was only that
when a person alleged that certain |land was an estate, the
burden of proving that case lay upon him
The second view mnimzes the operation of the statutory
presunption which is expressly enacted by the |egislature to
arise on proof that the grant is of a nanmed village. In
terns the Explanation provides that the grant of an area as
a named village shall be deemed to be a grant of an estate.
If the clause prescribes the condition on which t he
presunption arises, the onus
860
woul d be discharged by the presunption on proof that the
grant was of a named village. Adoption of the second view
is likely to give rise to sone anonal ous situations of which
the present set of casesis a good illustration. For
instance, if the inandar as well as the tenant” sue for
relief in respect of their respective cases, the application
of this rule would require the Court to adopt the sonewhat
unusual course of dismissing the cross actions, when
evi dence does not justify a positive inference in favour of
ei ther party.
In Varada Bhavanarayana Rao v. State of Andhra Pradesh and
others(1l), this Court expressed its preference for. the
second view. That was a case in which the appellant held a
maj or part of certain villages covered by five inam grants.
The | nam Commi ssi oner had granted fresh inamtitle<deeds in
confirmation of the original grants. The Special Oficer
appoi nted by the Madras CGovernnent under s. 2 of the ' Madras
Estates Land (Reduction of Rent) Act, 1947 decided that the
i nam | ands covered by the fresh inans were "Estates" wthin
s. 3 (2) (d) of the Madras Estates Land Act, 1908, and
recommended fair and equitable rates of rent for the ryoti
lands in this estate. Subsequently the CGovernment of WMadras
by a notification in the Gazette fixed rates of rent in
accordance with this reconmendati on. The inandar instituted
an action inthe Cvil ,Court for a declaration that the
grant was not of an estate within the neaning of s. 3 (2)
(d) of the Madras Estates Land Act. The Trial Court upheld
the contention, but the H gh Court in appeal reversed that
deci si on. In appeal to the Supreme Court it was contended
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that there were no materials on the record to prove that the
original grant was of a whole village or of a village by
nane, and as the State had failed to discharge the burden of
proving that the land constituted an estate, the action nust
be decreed. This Court held that the grant which was |ater
confirmed by the title deed was of a naned village, but on
proof nerely that the inamgrant was of a nanmed village, a
presunption did not arise that it fornmed an estate, for the
| egi sl ature had not created any special presunption either
way. The question of the onus of proof it was said had to
be adjudged in the light of ss. 101, 102 and 103 of the
Evi dence Act, and applying that principle if the plaintiff
failed to prove his claimthat |and was not an estate, the
appeal should stand dism ssed. The Court in that case
regarded the judgnment-in the District Board of Tanjore’'s
case(2) as not decisive of the question, and proceeded to
hol d
(1) [1964] 2 S.C'R 501.
(2) A l.R 1953 S.C 446.
861
on two grounds that the legislature had not provided for
rai sing a presunption either way. First, that the "l anguage
used in Explanation (1) indicated that the conclusion that
the area was an "estate"™ can be drawn even where the whole
of the village was not included in the grant, only if it
appeared that the portion not included had already been
gifted and was therefore lost to the tenure,™ and the other
that when addi ng the Explanation in 1945, the Legislature
did not think fit to make any change in s. 23 of the Act.
But as already observed, the |anguage used by the
Legislature in enacting Explanation (1) to s.. 3(2)(d)
expressly directs a presunption to be raised. That
presunption arises when it is proved that a grant as an i nam
is expressed to be of a naned village, the area which  forns
the subject-matter of the grant-shall, be deemed to be an
estate. Rai sing of the presunption is not subject 'to any
other <conditions. The Legislature has by the non-obstante
clause affirmed that such presunption shall be rai'sed even
if it appears that in the grant are not included certain
lands in the village which have before the -grant ~of the
naned village been granted on service or other -tenure _or
have been reserved for comunal purposes. The presunption
it is true, is riot a conclusive presunption: it~ is a
presunption of law, and is rebuttable. It nay be rebutted
by proof of other facts, but not the facts nmentioned in the
non- obst ante cl ause.
Section 23 was added by s. 5 of the Madras Estates Land
(Third Amendnent) Act 18 of 1936. It reads :
"Where in any suit or proceeding it becones
necessary to detern ne whether an inamvill age
or a separated part of an inamvillage was or
was not ,in estate within the meaning of. this
Act as it stood before the conmencement of the
Madras Estates Land (Third Anendnent)  Act,
1936, it shall be presuned, until the contrary
is shown, that such village or part was an
estate.”
The presunption under s. 23 in terns applies only to cases
in which the question whether an inamvillage was an estate
before the commencenent of the Madras Estates Land (Third
Amendnent) Act, 1936. Under the Act, before it was anended
in 1936, a grant of a village could be deenmed a grant of an
estate where only nelvaramwas granted to the inandar and
not where both the nmel varam and the kudi varam were granted.
By enact -
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ing S. 23 the Legislature intended to declare that in
determ ning whether under a grant of an inamvillage both.

varams were granted or only the nelvaramwas granted, it
shall be presumed, until the contrary was shown, that such
village or part thereof was an estate, that is, only the
nel varam was granted. Under the Act before its anmendment,

one of the conditions of the applicability of s. 3 (2) (d)
was that the grant in favour of the inandar was only of the
nmel varam and that it did not include the kudivaram and the
Legislature by s. 23 as anended provided that in dispute
arising between the |andlord and tenant whether an inam
village was or was not an estate, it was to be presuned that
it was only of the nmelvaram Enactnent of this section was
apparently found desirable 'because of certain decisions of
the Judicial Conmittee. -In Suryanarayana v. Patanna and
Upadrashta  Venkata Sastrulu-v. Divi Seetharanudu and
others(2), the Judicial Commttee expressed the view that
where, . there was no evidence of the terns oil an ancient
grant, there was no presunption that it was of nelvaram
al one. The High Court in Ml hu Goudan v. Perunpal |yen(3)
hel d that the ground on whi chthe decisions of the Judicia

Commi ttee Proceeded,  though it was not necessary for the
pur pose of those cases to so decide, a presunption that the
grant was of both/the varanms was deduci bl e. The Judicia

Conmittee overrul ed this decision in Chidanbara Sivaprakasa
Pandara Sannadhigal v. Veerma Reddi(4), and held that in
each case the question was one of fact to be determ ned on
the evidence. The |egislature then intervened and enacted
the presunption applicable only to cases arising under the
un- amended Act. Undoubtedly in cases arising under. anended
Act, the conditions on which the presunption will arise are
prescribed in the Explanation (1). The |language use by the
Legislature in the anended s. 23 clearly shows that the
section was not intended to deal with cases arising under
the WMdras Estates Land Act as anended by Act 18 of 1936.
Any reference in S. 23 to a presunption in respect of cases
arising after cl. (d) as recast by Act 18 of 1936 woul d have
been wholly out of place. There were two presunptions which

applied to different situations. In_cases which arose
bef ore the Amendi ng Act of 1936 the presunption under s. 23
applied : in cases which arose since the amendnment of 1936

the presunption prescribed by the Explanation (1) applied:
This is so, because the Expl anation though enacted by Act 2
of 1945 has been brought into force since the date on which
the anmendi ng Act of 1936 becane operati ve.
(1) L.R 45. 1.A 209.
(3) I.L.R 44 Mad. 538.
(2) L.P. 46 |.A 123.
(4) L.R 49 |.A 286.
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In our viewthe follow ng passage fromthe decision of the
Madras Hi gh Court in Mantravadi Bhavanarayana and another v.
Merugu Venkatadu and others(") correctly interprets s. 3 (2)
(d)
"I't is nowsettled |aw that by reason of the
amendnent made in 1945, which added an
expl anation to section 3 (2) (d) of the Mdras
Est at es Land Act and nunber ed it as
explanation 1, a grant constitutes an estate
if it is expressed to be a named village
irrespective of the fact that some of the
lands in the village had al ready been granted
on inamor service grants, or were reserved
for conmunal purposes. ™
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We do not deemit necessary to decide whether the suit for a
nere declaration that the tenants were not occupancy tenants
at the instance of the shrotriendars, after determining the
tenancy of some of the tenants was maintai nable. The High
Court has dism ssed the suit against defendants 1 to 10 who
were served wth notices to quit, but against whom the
shrotriendars did not claima decree for possession. There
is no appeal by the shrotriendars before us agai nst
defendants 1 to 10, and in any event on the view taken by

us, the suit of the shrotriendars nust fail inits entirety.
In Appeal No. 342 of 1961 the decision recorded by us on the
principal question does not put an end to the [litigation

The di spute arose between two rival clainants to the rights
of occupancy of land. The respondent in this appeal clains
that he is a transferee of the original tenant, and the
appel lant clains to have acquired the rights of occupancy
from the shrotriendar. In suit No. 93 of 1947, four
substantive issues were raised, and the issues are di scussed
i n paragraphs 106 to 120 of the judgnent of the Trial Judge.
The High Court did not separately deal with those issues,
but decided Appeal No. 789 of 1950 on the view of the |aw
which it declared in the ~principal appeal. We have
di sagreed with the Hgh Court for reasons already set out
and the other issues which have not been tried by the Hi gh
Court have now to be tried

On the view taken by us Cvil Appeal No. 341 of 1961 will be
al l owed, and the decree passed by the H gh Court set aside
and the decree passed by the Trial Court restored with costs
throughout. In Givil Appeal No. 343 of 1961 al so the decree
passed by the H gh Court will be set aside and the suit
decr eed

(1) I.L.R [1954] WMad. 116.
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with costs throughout. There will be one hearing fee in
this Court.

In Civil Appeal No. 342 of 1961 arising out of Appeal No.
789 of 1950 fromsuit No. 93 of 1947, tile appeal 'will be
remanded to the Hgh Court with a direction ‘that the
guestions which renain to be determined wll ~-be decided

according to law. No order as to costsin Appeal No. 342 of
1961.

C.A. Nos. 341 and 343 all owed.

C.A. No. 342 renanded.
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