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1. Appel l ant calls in question |legality of the judgnent
rendered by a Division Bench of the Bonbay Hi gh Court

di smissing the wit appeals filed by the appellant. Both the
appeal s were filed to set aside the common judgnment and

order passed in Wit Petition nos.462/95 and 695/ 96 by a

| earned Single Judge on 13.4.1999.

2. The background facts in a nutshell are as foll ows:

3. On 4.8.1976 d axo Laboratories (India) Ltd., (hereinafter
referred to as the "said Conpany") which has nOM/been t aken

over by the present respondent no.1 (d axo-SnithKline
Pharmaceuticals Ltd.) indicated their intention to advertise the
post of "Industrial Relations Executive". Since nenbers of the
staff who fell in the category of ("Managenment Staff Grade-I11"
were also entitled to apply for the vacant post which fell in
"Managenent Staff Grade-11", an advance staff notice was al so
taken out by the Conpany. The sane incorporated the text of

the advertisenent which was to follow The rel evant part from
the advertisenent which pertains to the duties required to be
perfornmed by the sel ected candi dates was as foll ows: -

"The selected candidate will advise the

Cor por at e personal Departnent and through it
various establishments of the Conpany on al
matters relating to Labour Laws; operate
various applications and cl ains and appear

sel ectively before Labour authorities such as
Conciliation O ficers, Labour Courts and

I ndustrial Tribunals.

An inmportant aspect of the job will be to assist
the 1.R Manager in devel oping the framework
for settlenents and in dealing with Unions.
This is a challenging job with a span of advice
extending to three factories, four branches and
fifteen u-country depots. The prospects for a
results-oriented man are excellent.
Qualifications and Experience:

At least a First Cass Law Degree, preferably a
Mast er’s Degree.

Det ai | ed know edge of case | aws and

proceedi ngs pertaining to | abour |aws.

Three to five years experience of litigation
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bef ore Labour Courts, Industrial Tribunals and
ot her authorities.

Ability to get on w th people.

Age: Around 30 years".

4. On 17.3.1977 the Conpany issued a letter offering an
appoi ntnent to the appellant as "Industrial Relations
Executive". This letter nmentioned that the appellant woul d be

a nenber of the Managenent Staff in Gade Il-A and that the
appoi ntnent woul d take effect fromthe date of the appellant
joining the conpany, which was required to be earlier than

18. 6.1977. Though the terms and conditions of appoi nt ment

were contained in this appointment letter, the exact nature of
duties and functions to be perforned were not |aid down

t her ei n.

5. Cl ause\ 02617 of the appointment letter provided for
term nation of the appointment and was in the follow ng
terms: -

"The Conpany may, at any time and wit hout

assi gni ng-any reason, ternmnate this

appoi nt nent upon gi ving not | ess than three

nmont hs notice in witing or salary in lieu

t hereof . "

6. I n pursuance of the appointnent |etter, the appellant

j oined services of the Conpany on 13.7.1977. On 15.9.1982,
vide a termnation letter dated 15.9.1982, the services of the
appel l ant cane to be terminated fromthe cl ose of business on
that day. The said term nation was made in pursuance of

cl ause\ 02617 of the letter of appointnment dated 17.8.1977 on the
ground that the services of the petitioner were no |onger
required.

7. Bei ng aggri eved by such termination, the appell ant
attenpted to get his grievance redressed through the Deputy
Comm ssi oner of Labour (Conciliation) but the Conciliation
failed and ultimately the Deputy Comm ssioner of Labour
(Conciliation) by his order of Reference No.

CL/| DE/f AdJDI 2A/ G 772(84) referred the matter for

adj udi cati on.

8. Consequently, in 1985, the present appellant filed his
statenment of claimin the Reference Court being the First
Labour Court at Bonbay. In his statenent of claimfor the
reasons nentioned therein, the appellant clainmed to bea

wor kman wi thin the neani ng of Section 2(s) of the Industria

Di sputes Act, 1947 (in short the 'Act’) as his work was of
"skilled, technical and clerical nature, apart fromit being
operational". He clained that term nation of his services were
illegal, invalid and void on account of non-conpliance of the
provi sions of Section 25N of the Act in as much as no notice or
retrenchnent conpensation had been paid to him He also
contended that clause\ 02617 of the letter of appointnment dated
17.3.1977 was illegal in as nuch as it was agai nst the
provisions of Articles 14 and 21 of the Constitution of India,
1950 (in short the '"Constitution’) and was void as ultra vires
Section 23 of the Indian Contract Act, 1872 (in short the
"Contract Act’). He sought the prayer of reinstatenent in
service with full back wages with continuity of service and al
ot her attendant benefits. Reference was made under Section
10(1) of the Act.

9. In the reference, the respondent-Conpany filed its
witten statenent on 8.8.1985. In the witten statenment the
Conpany di sputed the stand that the appellant was a
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wor kman wi thin the nmeaning of Section 2(s) of the Act. It was
denied that the termination of his services was illegal for

al | eged non-conpliance of provisions of Section 25N of the
Industrial Disputes Act, 1947 or that it violated any provisions
of Constitution or of Section 23 of the Contract Act.

10. Both parties | ed evidence in the reference before the
Labour Court. The appellant |led his own evidence and on
behal f of the respondent-conpany the evidence of one R P.
Bharucha who was then the Director of the Fanmly Products

Di vi sion of the Conpany, who had been the Central Personal
Manger of the Conpany at the tine when the appellant had

been appoi nted and had been the Chief Personnel Manager of
the Conpany on the date of the Appellant’s termination was

| ed. Both parties produced and relied upon docunentary

evi dence in support of their respective claim

11. Utimtely, by an award passed by the Presiding Oficer,
First Labour Court, Bonbay on 31.10.1994, the claimof the
appel | ant' was al lowed and he was directed to be reinstated in
service with continuity in'service we.f. 11.12.1982 to
30.11.1989 with all consequential benefits including pay
revision if any. It was, however, held that the appellant woul d
not be entitled for any back wages from 30.11.1989 till the
date of the award and would not be entitled for any relief of
future reinstatenent fromthe date of the award though he

woul d be entitled for conpensation of 'Rs.50,000/- in lieu
thereof. This was primarily on the ground that appellant had
gi ven fal se information at the tine of appointnent.

12. Both the appellant as well as the Conpany filed wit
petitions before the Bonbay H gh Court against the aforesaid
award dated 31.10.1994 passed by the Presiding Oficer, First
Labour Court, Bonbay. The Conpany filed Wit Petition

No. 462 of 1995 and the appel lant-filed Wit Petition No.695 of
1996. Since both the wit petitions inpugned the sane award,
they were heard and di sposed of by a common judgnent and
order delivered by the | earned Single Judge of the H gh Court
on 13.4.1999. By this judgrment and order the | earned Single
Judge held that the appellant could not be said to be a

wor kman wi t hi n the neani ng of Section 2(s) of the Act.

Not wi t hst andi ng hi s conclusion that the appellant was not a
wor kman, and that the Industrial Court would not have any
jurisdiction to decide the dispute, the | earned Single Judge
further dealt with the nmerits of the matter-and arrived at the
concl usi on that the Conpany had anple reason to resort

cl ause- 17 of the appointnment letter and term nate the
appellant. Utimtely the | earned Single Judge nmade rul e
absolute in Wit Petition No.462 of 1995 fil ed by the Conpany
and disnmissed Wit Petition No.695 of 1996 filed by the
present appellant, thus quashing the award of the Labour
Court dated 31.10.1994.

13. It is against this judgnment and order passed by the

| earned Single Judge, the Civil Appeal No.1879 of 1999 cane

to be filed by the appellant. The appel |l ant subsequently filed
Cvil Appeal No.170 of 2000 which al so inmpugned the sane

j udgrment and order passed by the | earned Single Judge.

14. The appellant’s main contention before the H gh Court
was that he was a qualified |l egal person and the nature of his
duties, work and functions were to advise the nanagenent of

t he company which required know edge of |aw and the natters
arising out of the affairs of the conpany. It was submitted that
the petitioner rmust be said to be enployed to do technica
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work within the neaning of Part 1 of Section 2(s) of the Act. It
was further the stand that the Act was anended in 1984 de-
'inking the words "skilled" and "unskilled" fromthe word
"manual " and by adding the word "operational". It was,

therefore, pleaded that the finding that the appellant was

doi ng managerial or adm nistrative work is not correct.

Learned Single Judge did not accept the contention and the

Di vi sion Bench also did not accept the contention.

15. In support of the appeal |earned counsel for the appellant
submtted as foll ows:

16. The anmendnent of the expression 'workman’ under
Section 2(s) clearly brought the appellant within the anbit of
the said expression. The anmendnent was nade on 21.8.1984

and reference on 29.9.1995. According to him the date of
reference is material, even if it is conceded for the sake of
argument but not-accepted that the un-anended provisions
apply, 'yet considering the nature of the work which is
technical in nature the appellant was a workman. Further, it
was not manual-as has beenheld by the H gh Court. Finally,
it was submtted that while exercising jurisdiction under
Article 142 of the Constitution, the forumis really of no
consequence, if the termnation is held to be bad. The relief
coul d be noul ded under Article 142 of the Constitution

17. Strong reliance was placed on-a decision of this Court in
Ruston & Hornsby (1) 'Ltd. v. T.B. Kadam (1976 (3) SCC 71) to
contend that the amended definition applies. It was further

submitted that the H gh Court was not justified in placing
reliance on the last |ine of paragraph 15 of Burmah Shell Ql
Storage and Distribution Conpany of India Ltd. v. The Burma
Shel | Managenent Staff Association and Os.” (1970 (3) SCC

378 at p.389).

18. Learned counsel for the respondent on the other hand
submitted that the amendnent is clearly prospective. The
guestion of creation of newrights is really not relevant. The
guestion is one of status. Only a new forumis created. |If
appel lants’ claimis accepted, the penal consequences fl ow ng
fromSection 25N & Q of the Act will be applicable. It has been
found factually that there was no techni cal work done. The

sal ary received by the appellant was much hi-gher than

received by a worknman. The adverti senent spelt out the

requi renments and responsibilities. The Labour Court had

relied on a decision of Punjab & Haryana Hi gh Court which

was set aside by this Court in Sonepat Cooperative Sugar MIIls
Ltd. v. Ajit Singh (2005 (3) SCC 232) in which it was held that
Legal Assistant is not workman.

19. Learned counsel for the appellant subnmtted that the said
decision is not applicable because in that case the Lega
Assistant had a |icense to practice.

20. It is not in dispute that the nonenclature is really not of
any consequence. \Wether a particular enpl oyee comes within
the definition of workman has to be decided factually. |In fact,

it has been found as a matter with reference to various factua
aspects that the duties undertaken by the appell ant

overwhel mingly fall in the managerial cadre. So far as the
nature of work is concerned, the Division Bench of the High
Court took note of several aspects as reflected in para 29 of
the judgnent. The sane reads as follows:

"I'n the evidence adduced on behalf of the
Conpany, its Director Shri Rustam Padam
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Bharucha deposed that the duties of the
appel l ant were to represent the Conpany in
Conci liation proceedi ngs, before Governnent
authorities under the Factories Act. E. S.I. Act,
P.F. Act, Contract Labour (Regulation &
Abolition) Act, to represent the managenent as
an Enquiry officer or as the nmanagenent’s
Representative in donestic enquiries, to guide
and advi se the nanagenent’s representative in
donestic enquiries, to advise himabout the
line of cross-examnation in such enquiries,
advi se about the quantum of punishment to be
inflicted in disciplinary proceedings. To give
advi se on queries raised by the managenent
pertaining to the interpretation of statutes or
settlenent with the Unions or regarding
enquiries raised by Government authorities to
brief witnesses, to prepare drafts for the
perusal of Counsel to brief Counsel on facts as
well as l'aw'to be present in Court when the
argunent s-were taking place in judicia

matters related to the Conmpany, to keep in
touch with the | atest case I'aws and

amendnents to the | abour legislations, to
ensure that the managenent fulfilled its

obl i gations under the Labour |egislations and
to advi se the management on provisions of

settl enent.”

21. It has been pl eaded that the anendnent to the definition
of worknman brings the appellant within the anended
definition.

22. In State of Madhya Pradesh and Ors. v. Ranmeshwar
Rahod (AIR 1990 SC 1849) it has been held as foll ows:

“I't was next contended by the respondent

before the H gh Court that the Criminal Court
was enpowered under Section 7 of the Act to
confiscate the vehicle after due and proper
inquiry and therefore the proceedi ngs by the
District Collector under Section 6A and

Section 68 of the Act shoul d be quashed.
Rel i ance was placed on several decisions and
authorities. CQur attention was drawn to the
deci sion of the Mysore High Court in the case
of The State v. Abdul Rasheed, AR 1967

Mysore 231, Sri Bharat Mahey v. State of State
of U P. 1975 Crl. LJ 890 (All) as well as the
deci sion of the |earned single Judge in State of
M P. v. Basant Kumar, 1972 Jab LJ Short Note
No.99. On a consideration of the rel evant
authorities, the H gh Court cane to the
conclusion that the crimnal Court had
jurisdiction to deal with the matter. M.
Deshpande sought to argue that in view of the
enact ment of the provisions of Section 6A as
well as Section 7 of the Act, it cannot be held
that the crimnal Court continued to retain
jurisdiction. He submtted that in view of the
enact ment of these provisions, it would be

usel ess to hold that the crimninal Court
continued to retain jurisdiction, otherw se the
very purpose of enacting Section 6A read with
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Section 7 woul d be defeated. W are, however,
unabl e to accept this contention because
normal |y under the Crininal Procedure Code,

the Criminal Courts of the country have the
jurisdiction and the ouster of the ordinary
crimnal Court in respect of a crime can only
be inferred if that is the irresistible conclusion
flowing fromnecessary inplication of the new
Act. In view of the | anguage used and in the
context in which this |anguage has been used,
we are of the opinion that the Hi gh Court was
right in comng to the conclusion that the
Crimnal Court retained jurisdiction and was
not conpletely ousted of the jurisdiction. |In
that view of the matter, the H gh Court was
therefore right in passing the order under

consi deration and in the facts and

ci rcunmstances of 'the case to return the vehicle
to the respondent on furnishing the security.
In the premise the appeal nust fail ‘and is

di sm ssed. . There will, however, be no order as
to costs.”
23. In the present case, we find that for determ ning the

nature of amendnent, the question is whether it affects the

| egal rights of individual workers in the context that if they fal
within the definition then they woul d be entitled to claim
several benefits conferred by the Act. The amendnent shoul d

be al so one whi ch would touch upon their substantive rights.

Unl ess there is a clear provision to the effect that it is
retrospective or such retrospectivity can be inplied by
necessary inplication or intendnent, it nust be held to be
prospective. W find no such clear provision or anything to
suggest by necessary inplication or intendment either in the
amendi ng Act or in the amendnent-itself. The amendnent

cannot be said to be one which affects procedure. In so far as
the anendnent substantially changes the scope of the

definition of the term"worknan" it cannot be said'to be nerely
declaratory or clarificatory. 1In this regard we find that entirely
new cat egory of persons who are doi ng “operational" work was
introduced first time in the definition and the words "skilled"
and "unskill ed" were nmade independent categories unlinked to
the word "manual". It can be seen that the Industria

Di sputes (Amendnent) Act, 1984 was enacted by Parlianent

on 31.8.1982. However, the anmendnent itself was not

brought into force inmediately and in sub-section (1) of
Section 1 of the Amending Act, it was provided that it would
cone into force on such day as the Central Governnent nmay

be Notification in the official Gazette, appoint. Utimtely, by a
Notification the said anendnment was brought into force on
21.8.1984. Although this Court has held that the anendnent
woul d be prospective if it is deened to have come with effect
on a particular day, a provision in the anendnment Act to the

ef fect that amendnent woul d becone operative in the future,
woul d have simlar effect.

24. Therefore, by the application of the tests nentioned
above, it is clear that the definition of workman as anended
must, therefore, presumed to be prospective.

25. In this regard we would |ike to give one further reason as
to why the definition of worknman as prevailing on the date of

di sm ssal should be taken into account. Wen the workman is

di smissed, it is usually contended (as has been done in the
present case) that the relevant conditions precedent for
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retrenchnment under Section 25-N havi ng not been foll owed

and that, therefore, the termnation is illegal. Section 25-Q of
the Industrial Disputes Act, 1947 |ays down that

contravention of the provision of Section 25-N shall be

puni shabl e with inmprisonment for a termwhich my extend to

one nonth or with fine which may extend to Rs.1000/- or with
both. It is, therefore, clear that on the date of dismssal, the
enpl oyer nust act according to the then prevailing provision

of law. It is only in respect of a workman who is then within
the definition of Section 2(s) of the Act that the enployer is
required to follow the condition nmentioned in Section 25-N
failing which, he will commt an offence. If the enpl oyee so

di sm ssed, |ater becones a person who is a workman within

an expanded definition brought about by a subsequent

amendnment held to be of retrospective nature, the enployer

wi Il be rendered punishable for an offence under Section 25 N
and Q as this would anount to the enpl oyer being punishable

for an offence, which he could not have envi saged on the date

of dismissal. ~ This would be violative of Article 20(1) of the
Consti tution.

26. In Burmah Shell’s case (supra) it was held as follows:

In this connection, we rmay take notice of

the argunent advanced by M. Chari on behalf

of the Association that, whenever a technical
man is enployed in an industry, it must be

held that he is enployed to do technical work
irrespective of the manner in which and the
occasi ons on which the techni cal ‘know edge of
that person is actually brought into use. The
general proposition put forward by hi mwas

that, if a technical enployee even gives advice
or gui des other worknen, it nust be hel dthat

he is doing technical work and not supervisory
wor k. He el aborated this subm ssion by urging
that, if we hold the supervisory work done by a
technician as not anounting to his being

enpl oyed to do technical work, the result

woul d be that only those persons woul d be

held to be enpl oyed on technical work who
actual ly do manual work thensel ves.

According to himthis would result in nmaking

the word "technical" redundans in the

definition of "workman’ even though it was

later introduced to anplify the scope of the
definition. W are unable to accept these

subm ssions. The argunment that, if we hold

that supervisory work done by a technical nman

is not enploynent to do technical work, it

woul d result in only manual work being held

to be technical work, is not at all conect. There
is a clear distinction between technical work
and manual work. Simlarly there is a
di stincti on between enpl oynments which
substantially for manual duties, and
enpl oyments where the principal duties are
supervi sory or other type, though incidentally
i nvol vi ng some manual work. Even though the
law in India is different fromthat in England,
the views expressed by Branson, J., in Appea

of Gardner : In re Maschek : In re Tyrrel

[1938] 1 All E.R 20 are hel pful, because, there
al so, the nature of the work had to be

exam ned to see whether it was manual work.

are
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As exanpl es of duties different from nanua

| abour, though incidentally involving manua
wor k, he nentioned cases where a worker (a) is
mai nly occupied in clerical or accounting work,
or (b) is mainly occupied in supervising the
wor k of others, or (c) is mainly occupied in
managi ng a busi ness or a departnent, or (d) is
mai nl y engaged in sal esmanship, or (e) if the
successful execution of his work depends
mai nl y upon the display of taste or

i magi nati on or the exercise of sone specia
mental or artistic faculty or the application of
scientific know edge as distinguished from
manual dexterity. Another helpful illustration
gi ven by himof the contrast between the two
types of cases was in the follow ng words : -

"I'f one finds a man enpl oyed

because he has the artistic faculties
which will enable himto produce
sonet hi ng-wanted in the shape of a
creation of his own, then obviously,
al though it involves a good deal of
manual | abour, he is enployed in
order that the enployer may get the
benefit of his creative faculty."

The example (e), given above, very

appropriately applies to the case of a person
enpl oyed to do technical work. H's work

depends upon special nental training or
scientific or technical know edge. If the man'is
enpl oyed because he possesses such faculties

and they enable himto produce sonething as

a creation of his own, he will have to be held to
be enpl oyed on techni cal work, even-though

in carrying out that work, he may have to go
through a I ot of manual |abour. If, on the other
hand, he is nerely enployed in supervising the
work of others, the fact that, for the purpose of
proper supervision, he is required to have
techni cal know edge will not convert his
supervisory work into technical work. The

wor k of giving advice and gui dance cannot be
held to be an enploynent to do technica

wor k. "

27. In Hussain Mthu Masvadkar v. Bonbay lron & Stee
Labour Board and Anr. (2001 (7) SCC 394) it was held that
whi | e deciding the status of the person, nature of “work is
really relevant. The High Court has referred to the evi dence of
the appellant. He had admitted in his evidence that apart from
the advice to the managenent fromtime to tinme, he had other

i ndependent functions such as preparation of draft enquiry
report and conducting donmestic enquiries. In his cross-

exam nation he had further adnmitted that he had tendered

| egal advise in all the four branches and factory of the
conpany at Worli. He also admitted that on many occasi ons

he had drafted managenent enquiry and it was his duty to

hol d conferences with the advocates in relation to the
conpany’s acts. He also admitted that as an enployee in the
cat egory of nmanagenent staff, his conditions of service were
different than those provided for the workers of the Conpany.
He also admitted that |eave given to himwere not applicable
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under the settlenent. He also admtted that he was covered
under the Pension Schenme which did not apply under the
settl enent with enpl oyees.

28. In view of the aforesaid factual position, the order of the
| earned Single Judge and the inmpugned judgment of the

Di vi sion Bench do not suffer fromany infirmty to warrant

i nterference. Learned counsel for the appellant tried to

di stingui sh the judgment in the Ruston & Hornsby (1) Ltd.

case (supra) on the ground that there | egal assistant had
licence to practice. As rightly submtted by |earned counse
for the respondent no distinction was made by this Court on
the only ground that |icence and in paragraph 16 the

di stinction was made on the basis of duties. In a recent case
in Miir MIls Unit of NTC (U.P.) Ltd. v. Swayam Prakash
Srivastava and Anr. (2007 (1) SCC 491) question of |ega
assistant was al so-considered. ~In that case the definition
bet ween occupation and prof essi on was highlighted.

29. The appeal s are sans nerit, deserve di snissal which we
direct.




