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Brijesh Kumar, J.

This i's an appeal under Section 16(A) of the
Representati on of People Act, 1951 (for " short 'the Act’)
agai nst the judgnent of the Patna H gh Court dismssing the
el ection petition filed by the appellant and uphol ding the
el ection of respondent no.1 to the State Assenbly.

The appel | ant Hari~ Shankar Prasad contested
the election held in February, 2000 as a candidate for
Sitamarhi Assenbly Constituency No.67 in the State of
Bi har. He was a B.J.P. candi date whereas the respondent
no.1 Shahid Ali Khan, who has been declared el ected has
been a candi date of Rashtriya Janta Dal. A nunber of
ot her candi dates were also in the fray. The polling was held
on 22.2.2000, the counting was done on 25.2.2000 and the
result was declared on 27.2.2000. Respondent No.1

Shahid Ali Khan was declared el ected defeating his nearest

rival, nanely, the appellant Hari Shankar Prasad by a
margi n of 35 votes.

The appellant filed an-election petition inter alia

on two grounds which seemto have been pressed before the

H gh Court one in respect of rejection of 90 votes casted in
his favour and the other about |oss of a bundle of another
50 ball ot papers in his favour. The Hi gh Court has not
accepted either of the grounds which have now been raised

in this appeal but the |earned counsel for the appellant has
confined his subm ssions in regard to rejection of 90 ball ot
papers which were casted in his favour. In the fourth round
of the counting of the votes of Booth No.49 at Table No. 7,

it was found that 90 ball ot papers in favour of the appell ant
were marked by the stanp of "distinguishing mark" used by
the polling officer while issuing the ballot paper and not by
the stanmp meant for voting. These ballot papers were
separated and not counted for the appellant. The polling
agent of the appellant raised objection and | odged a protest
inwiting to the Returning Oficer but of no avail. A fax
nessage was flashed to the El ecti on Comm ssion, on behal f

of the appellant. A reference also seens to have been nade
to the Election Comni ssion of India by the Returning

Oficer of No.67 Sitamarhi Assenmbly Constituency. The

El ecti on Commi ssion in response thereof issued the
directions on 26.2.2000, a copy of which has been placed on
the record as Annexure P-7. It reads as follows :

"..1f the Presiding Oficer or the polling staff

has, by nistake, supplied the distinguishing mark
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stanp to voters for maki ng ball ot papers, the
bal | ot papers so marked shoul d not be
rej ect ed"

The Returning O ficer, after considering the
matter, rejected 90 ballot paperts which were in favour of
the appellant and decl ared the respondent no.1 Shahid Al
Khan as elected by a nargin of 35 votes. The order
declaring the result and containing the reasoning rejecting
the objections of the appellant is Annexure P-8, relevant
portion of which is extracted as bel ow
".Vide letter no.459/BR-LA/ 2000 (67) an
order was received fromthe comm ssion that
those 90 bal |l ot papers which had distingui shing
mark stanps may be counted by considering them
to be correct. It is relevant to nention that
t hose bal ot papers were counted during
counting. ~ As they have been counted once, there
is no need to recount themand they are in favour
of one party. —Informationw th respect to sane
was given to all election agents/candi dates, who
signed the result sheet of that round in this
constituency in other booths and in 68, Bathnaha
Assenbly Constituency, decision had been taken
to reject such ball ot papers at the tine of
counting. | amfully satisfied that it was not due
to fault of the presiding officer or polling
of ficer that by m stake distinguishing mark
stanp had been given to voters, as other ballot
papers of the same booth had mark nade by
arrow cross instrunent”

According to the appellant the wong rubber sea
meant for putting "distinguishing mark" was provided by the
polling staff to the voters and the same continued to be
used while casting their votes during the first one 'and a
hal f hours. Later on on detection of the fault in providing
the wong seal it was changed and thereafter the ball ot
papers were marked by the voters by the rubber stanp of
cross mark meant for the use by a voter to cast his vote for
any particul ar candidate. The case of the appellant isthat
since the mstake is that of the polling staff such votes
bearing the marking of distinguishing mark coul d not be
rejected and have to be counted in favour of the appellant.

Respondent no.1 refuted the allegations nmade by
the appell ant challenging his election and a Recrim natory
Petition was also filed setting up a case of booth capturing
by the appellant along with his son and other anti-socia
el ements and during that period it is alleged that the
appel l ant conmitted corrupt practice as defined under
Section 83 of the Act. The 90 votes, therefore, were
rightly rejected by the Returning O ficer.

Both parties have | ed evidence, docunentary as

well as oral, in support of their respective case. As
i ndicated earlier, the H gh Court did not accept the case of
the appell ant and di sm ssed the petition. It may, however,

have to be exami ned whether there was any nistake or not

on the part of the polling staff in providing a wong rubber
stanp by reason of which the mark ot her than prescribed

for marking the ballot paper by a voter has been used
nmaki ng the ball ot paper liable to be rejected. It may al so
have to be seen whether there has been any booth capturing
as all eged by respondent no.1 to explain the marking of 90
bal | ot papers by rubber stanmp meant for putting
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di stingui shing mark by the polling staff.

In connection with the above controversy,
rel evant provisions of The Conduct of Election Rules, 1961
(for short "the Rules’) nay be perused. Rule 39 deals with
Mai nt enance of secrecy of voting by electors within polling
station and voting procedure. Rule 39(2)(b) provides as

under

"39(1) xxx XXX XXX
(2) The elector on receiving the ballot paper shal
forthwith

(a) XXX XXX XXX
(b) there make a mark on the ball ot paper with

the instrument supplied for the purpose on

or near the synbol of the candidate for

whom he intends to vote;

(enphasi s suppli ed)

(c) XXX XXX XXX

Rul e 56 deal's with Counting of Votes. Rules 56(2)(b)
reads as under

"56(1) XXXX XXX XXX
(2) The returning officer shall reject a

bal | ot paper

(a) XXX XXX XXX
(b) if it bears no mark at all or, to indicate

the vote, it bears a mark el sewhere than on

or near the synbol of one of the candidates

on the face of the ballot paper or, it bears a

mar k nade ot herw se than with the

i nstrunment supplied for the purpose, or

(enphasi s suppli ed)

(c) XXX XXX XXX"

From the perusal of the above provisions, it is clear that
the ballot paper is liable to be rejected in case it bears a
mar k nade otherwi se than by the instrument supplied for
the purpose i.e. to say if the mark has been nade by an
i nstrument supplied by the polling staff, the ballot paper
woul d not be liable to be rejected. As indicated earlier
both parties have adduced oral and docunentary evidence in
support of their case. The H gh Court has rejected the
case of the appellant on the ground that besides the polling
of ficer PW5 Awadhesh Kumar no other w tness was
produced in support of the case that wong seal was
supplied to the voters. It has also been found that the
diary of the presiding officer does not mention about the
supply of the wong seal. Therefore, the case of the
petitioner was not accepted. It is also observed that it was
for the first time in the Court that PW5 Awadhesh Kunmar
had made a statenment that wong seal was given by him by
m stake to the voters which was |ater on taken back and
correct seal was supplied. The Hi gh Court has al so observed
that in the election petition and other protest applications
it was not indicated that wong seal was provided by PW5
Awadhesh Kunmar. The Hi gh Court has al so heavily relied
upon the fact that after getting instructions fromthe
El ecti on Commi ssion of India the returning officer had
considered the matter and had rejected the objection
rai sed by the petitioner.

So far the case of the respondent no.1 regarding
booth capturing is concerned the Court has held that such
al | egati ons have not been proved nor any such allegation was
made ever before at any point of time. Therefore, the case
of booth capturing as set up by respondent no.l1 was al so
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rej ected.
In the above background we nay exam ne the
reasons assigned by the H gh Court in not accepting the
case of the petitioner and further as to how far such
reasons are sustainable on the material available on record.
Learned counsel for the appellant has firstly
drawn our attention to the avernents made in the el ection
petition, nore particularly, to paragraph 12 of the petition
wherein it is averred that in round no.4 at table no.7, booth
no. 49, 93 ball ot papers found polled and marked in favour of
the petitioner, were deliberately put in the colum of the
doubt ful votes and were wongly rejected by the returning
officer in violation of Rule 56 of the Conduct of Rules, 1961
In para 13 it is averred that election agent of the petitioner
had | odged a protest then and there on 25.2.2000 itself
during the course of the counting. It is further averred
that counting was stopped for sonetine telling the agent
that the matter was being referred to the el ection
conmi ssion for seeking its instructions. |n para 17 it has
been averred that despite the instructions of the Election
Commi ssion of I'ndia the returning officer had wongly
rejected 90 ball ot papers marked in his favour. It is also
averred that the polling staff by m stake had supplied the
seal of the "distinguishing mark” to the voters. W also
find that the fax nessage sent by the returning officer to
the El ecti on Commi ssiion of India, a copy of which has been
pl aced on record as Annexure P-6, nmentions in colum 5
under the headi ng "any other unusual feature" as follows :
"90 polled ballot papers were found which were
not polled with the prescribed stanp but were
stanped with distinguishing mark which was
consi dered as doubtful while counting and were
rejected after hearing vote is only 35, therefore
the matter is being referred to El ection
Conmi ssion for permtting the Returning Oficer
to declare the result.”

The reply of the election conm ssion dated
26. 2. 2000 has al ready been quoted in the earlier part of
this judgnent. These facts |eave no roomto doubt that
right fromthe very beginning a protest has been made on
behal f of the appellant regardi ng non-counting of 90 votes
in his favour.

The El ection Comm ssion has very clearly
instructed to the Returning Officer that if-the Presiding
Oficer or the polling staff had by nistake supplied the
di stingui shing mark stanp to voters, the ballot papers so
mar ked should not be rejected. It was further directed
"you should therefore review the nmatter and scruti ni ze
those 90 ball ot papers on nerits and count themin favour
of the candidate for whomthey are validly nmarked": The
Returning O ficer passed the order on 27.2.2000 rejecting
90 ball ot papers and declared the result. The Returning
Oficer in his order dated 27.2.2000 while rejecting the
bal | ot papers observes "I amfully satisfied that it was not
due to fault of the Presiding Oficer or polling officer that
by m stake distinguishing nark stanp had been given to
voters, as other ballot papers of the same booth had mark
made by arrow and cross instrunment". The order does not
indicate at all if the Returning Oficer had made any
enqui ry what soever from anyone regarding the fact of
supply of distinguishing mark stanp by nistake of the
Presiding O ficer or any of the polling officer. It is
nobody’s case that all the votes of the polling booth were
stanped by wong stanp. The petitioner’s case is that it
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was only for one and half hours in the beginning that the
bal | ot papers were marked by wong stanmp where after

correct stanmp was supplied. It is not at all indicated as to
on what basis the Returning Oficer "felt satisfied" that it
was not due to fault of Presiding Oficer or any of the
polling officer that wong stanp was supplied. The case of
booth capturing has been discarded by the H gh Court.

There has been no such allegation or objection earlier by
respondent no.1. The Returning Oficer has not indicated
nor shown to have made any effort to find out as to in what
ci rcumst ances wong stanp was put on only 90 ball ot papers
out of the 440 votes polled at booth no.49. The petitioner
to substantiate his case exam ned PW5 Awadhesh Kumar

one of the Polling Oficers who was assigned the duty of
providing stanp for putting the mark on the ball ot papers.
He has very clearly stated that he was entrusted with the
duty of making over rubber stanp to the voters and to see
that the ball ot papers are properly folded and put into the
box. He further stated that after about one and hal f hours
the rubber stanp which was provi ded by the Presiding

O ficer was taken back saying that it was not the proper
stanp and anot her stanp was given for the purpose. In
cross-examni nation he deni ed the suggestion that he was
maki ng a fal se statenment at the instance of the petitioner
He further told that he is enployee of a Bank and did not
renmenber the nane of the Presiding Oficer but only
renmenbered that he was an enpl oyee of “Silk Industry
departrment. The reason assigned by the H gh Court for not
accepting the statement of PW5 i's that no other person

was exam ned to support his statenment, does not seemto be
a cogent reason. Non-nention-of the fact of providing a
wong stanp in the diary of the Polling Oficer too, cannot
be taken to be a valid reason for not- accepting the
statement of PW5. The Polling Oficer may or may not

have attached any special inmportance to the fact that
initially for sone time wong stanp-was used or nay have
avoided to nmention this fact inthe diary. The diary and the
filling up of the same, was under his own control. In case
wrong stanp was provided by himto the Polling Oficer no.3
who passed it on to the voters, non-nention of this fact by
himin the diary would not |ead to any inference that no such
m st ake was comm tted. Non-nention of such a fact woul d
obviously suit the polling officer. There is a positive
statenment of the person hinmself who had provided the

stanp to the voters. It was not necessary at all for the
petitioner to have exani ned other polling officers once the
statement canme fromthe horse’s nouth. The statement of
PW5 is in consonance with circunstances and the plea of
the petitioner. The respondent no.1 could produce the
Presiding Oficer as his witness to indicate that he had
given the correct stanp alone to the Polling Oficer no.3,
Awadhesh Kumar to be supplied to the voters.

The Returning O ficer hinself has come to the

conclusion that only 90 ball ot papers were marked by a
wong stanp and since all other ballot papers were not
wongly stanped would not lead to inference that it was not
due to nmistake of the polling staff, which inference has
been wrongly drawn by the Returning Officer. It rather
goes to show that as soon as the m stake was detected the
wong stanmp was withdrawn as a result of which after the

wi t hdrawal of the wong stanp rest of the ballot papers
were stanped by a correct stanp. At the risk of repetition
we may again nention that the theory of booth capturing

whi ch coul d perhaps explain this kind of wong seal on the
bal | ot papers, has been di scarded by the Hi gh Court. The
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circunstances indicated by PW5 in his evidence provides a
pl ausi bl e reason, as to how only 90 ball ot papers were
st anped by di stinguishing mark and not the rest of them
It is also incorrect on the part of the H gh Court to say
that in the petition, no such case was pleaded. W have
referred to the avernments nade in para 17 of the election
petition that by mstake polling staff had supplied a wong
stanp. The case of supply of wong stamp was very much
pl eaded right fromthe initial stage.

The Returning O ficer has been exam ned as DW
5. In his cross-exanm nation he has stated that he had
reinvestigated the matter regarding wongly stanped 90
votes in the presence of the Central Cbserver and he was
quite satisfied that no nistake was comrmitted either by the
Presiding Oficer or by the polling officer. In reply to the
anot her question he stated as follows :
"I'f the Central (nhserver had witten anything
to the Election Comm ssion of India in the
fol | owi ng manner
" Speaki ng order passed by Returning Oficer on
the deci sion/order of ECI which 1 could get from
himafter |ot of persuasions. The conplaint given
to nme by BJP candi date after declaration of
result is also enclosed as Annexure-C. Fromthe
perusal of my report, it is quite clear that the
R O has not conplied with the orders of ECI and
the instructions of the Cbserver. H.s action
smacks of favouritissmin favour of w nning
candi dat e, perhaps under political pressure.”

then the sane is totally false and bi ased"

In the later part of his statement he further states as
follows :

"Regardi ng the distinguishing marks and the seals

in those ballots had not been enquired and

verified specifically fromthe polling staff."

It is not understandabl e what enquiry then the Returning

O ficer actually made in regard to supply of the wong

stanp to the voters, on the basis of which he "felt

satisfied" that no wong stanp was supplied by the polling
staff. It is just a bald observation in his order w thout any
enquiry worth the nane. The order rejecting the 90 ball ot
papers is against the instructions and orders of the Election
Conmi ssion of India dated 26.2.2000 which required the
Returning Officer to enquire into the fact if the Presiding
Oficer or the polling staff had by m stake supplied the

di stingui shing mark stanp to voters marking the ball ot

paper and, in case that was so, the ballot papers should not
be rejected. Only the Presiding Oficer and the polling

staff woul d have been the proper persons from whomthe
Returning O ficer was supposed to have nade enquiries but
admttedly he failed to do so. The Hi gh Court clearly erred

in placing much reliance upon the order of the Returning

O ficer, on reconsideration of the conplaint of the

petitioner about rejection of 90 votes. Such a report/order
which is adnittedly based on no enquiry, much less fromthe
concer ned persons, who could throw light on the fact, is an
order or report based on no material,it is vitiated and liable
to be ignored. In this background we find that there was no
reason, not to accept the statenent of PW5 one of the

polling officers who as per his duty as assigned, had supplied
the stanp to the voters and has further stated that the

stanp was w t hdrawn about one and a half hours after the
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voting started, where after correct stanp was supplied by
the Presiding OOficer. Hs statenent is fully supported by
t he circunstances.

On behal f of respondent no.1, a reference has

been nade to a decision reported in (1970) 2 SCC p. 462,

Shri Manni Lal Vs. Shri Parmai Lal & Ors., holding that it is
the duty of the petitioner to prove the fact that the ball ot
papers were marked by the stanp i ssued by the polling
staff. |In absence thereof, the ballot papers were held to
be rightly rejected. There is no dispute about the
proposition of law and in this case, in our view, the
petitioner has proved the fact that stanp was supplied by
the polling staff by examning PW5, one of the polling

of ficers whose duty it was to provide the rubber stamp to
the voters. On behalf of the appellant reliance has been
pl aced upon the decision of this Court reported in (1999) 8
SCC p. 692, T.H Misthaffa Vs. MP.Varghese and Ors., where
it has been hel dthat where supply of wong instrunment is
due to m stake of the polling officer to the voters and the
bal | ot papers havi ng been narked by such stanp as supplied
wongly, they are not |liable to be rejected.

On consideration of all the material available on

the record, we find that the wong stanmp was nade

available to the voters by the polling officer. That being
the position, such/of the ballot papers marked by the stanp
suppl i ed have been wongly rejected by the Returning
Oficer and they are to be counted infavour of the
petitioner-appellant ‘also as per the directions of the

El ecti on Comm ssion.. The margi n-of vote between two
contenders is only 35 votes, counting 90 votes in favour of
the appellant woul d provide a lead of 55 votes to the
petitioner-appellant who would be entitled for being

decl ared el ect ed.

For the discussion held above, the election
petition is allowed with costs. ~The decl arati on of
respondent no.1 as elected is set aside and the petitioner
appel l ant is declared elected from Sitanmarhi Assenbly
Constituency No.67, State of Bihar




