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ACT:

Keral a Land Refornms Act, 1963-Section 132 (2)-Reopening
of a decree-Conditions-Redenption of nortgage decree-
Reopeni ng- Legal ity of/.

Kerala Land Reforns Act, 1963-Section 2 (57)-'Tenant-
Construction-1ngredi ents-‘ Mortgage’~ u/ss. 60, 76 (h), 83.
Transfer of Property Act, whether tenant-Paynment of decreta
amount  (inclusive nortgage ampunt) prior to comng into
force of the Amendi ng Act 35 of 1969-Effect.

Keral a Conmpensation for Tenants |nprovenent Act, 1958-
Sections 4, 5 read with section 60, Transfer of Property
Act - Decr ee of eviction of t enant - Whet her preserved-
Possession u/s 60, T.P. Act on redenption of nortgage
whet her affected.

Keral a Conpensation for Tenants |nprovenents Act, 1958-
oj ect of.

Kerala Land Reforms Act, 1963-Section 4-A read with
Section 4, Kerala Conpensation for Tenants |nprovenents Act,
1958- Di stinction-Non-conpl eti on of 50 vyears cont i nuous
possessi on on the date when the Anendi ng Act 35 of 1969 came
into force-Effect.

Kerala Land Reforns Act, 1963-Sections 13, 54(2)-
Vesting of lands in the State-Wether- land held by
nort gagees vests.

HEADNOTE:

The appel | ant was a nortgagor and the respondent No. 1
def endant No. 4 was one of the nortgagees. The suit for
redenmption of nortgage filed by the appellant was decreed
providing for paynent of Rs. 500, and Rs. 943/9.2 towards
i nprovenents as a condition for redenption.

The appellant court in appeal enhanced the sum for
i mprovenents by Rs. 256/8. 4.

583

VWen appellate filed an execution application, the
respondent filed another application wunder the Keral a
Conpensation for Tenants |nprovenents Act, 1958 claiming a
further sumfor inprovenents.

Wen it was pending, the appellant deposited the
decretal anount including the enhanced sum decreed by the
appel | ate court.
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The respondent’s application was all owed and appel | ant
was directed to pay a total ampbunt of Rs. 4,149.66 paise
i ncl usi ve of decretal anount.

Thereafter, the respondents filed another application
to reopen the decree u/s. 132 (3) of the Kerala Land Reforns
Act, 1963 contending that he was a tenant u/s. 4A of the
Act, having been continuously in possession for over 50
years and that, therefore, the decree of eviction cannot be
execut ed agai nst the respondent.

The executing court dismssed it, but on revision, the
High Court declared that the respondent was a ‘deened
tenant’ wu/s. 4A of the Kerala Land Reforms Act, against
whi ch this appeal was filed.

The respondent No. 1 contended that he was a tenant
u/'s. 2 (57) of the Kerala Land Reforns Act and that u/s. 72
of the Act the appellant no |onger was the holder of the
| and and the | and stood vested in the State.

Al l'owi ng the appeal of the nortgagor and dism ssing the
CRP., this Court,

HELD :-1.01.- If there is a decree passed in one of the
four Acts enumerated in sub-s. 2 of s. 132 and the decree
remai ned unexecuted and pursuant to which possessi on was nhot
effected, then on the comencenent of the Kerala Land
Reforns Act a tenant or landlord may nake an application
upon which the decree would be reopened and be di sposed of
in accordance with the provisions of Act. [588B]

1.02. The decree in question.is only a redenption
decree pursuant to' which the nortgagor is entitled to
possession, on redenption of nortgage, under s.60 of T.P
Act . Therefore, the very application to reopen the decree
itself is msconceived, without jurisdiction and authority
of I aw.

[ 588B- C]
584

2.01. Section 2(57) of the Act, defined ‘tenant’ ' means
any person who has paid or has agreed to pay rent or other
consideration for his being allowed to possess and enjoy any
land by a person entitled to | ease that |land. There should
exi st jural relationship of Iandlord and tenant and pursuant
to a |lease for consideration possession was given ~and the
| ease remai ned i n possessi on enjoying the | and on payment of
rent or other consideration. [588D E]

2.02. The nortgagee in possession of the hypothica for a
continuous period of not less than 50 years ‘imediately
precedi ng’ the commencenent of the Amending Act 35 of 1969
is deemed to be a tenant under the Act. [589B]

2.03. The main part of s.2(57) does not apply to a
nort gagor and nortgagee and the nortgagee cannot be treated
to be a tenant. [588E]

2.04. By Amending Act 35 of 1969, s. 4A was introduced
on the statute. It is prospective in operation. [588E-F]

2.05. The respondents had not had continuous m ni num of
50 years possession inmediately preceding Act 35/69 came
into force. The nortgage anount of Rs. 500 together wi.th
the i nprovenents determ ned in the appeal were deposited  on
June 21, 1961. A conjoint reading of s.60, s. 76(h) read
with s. 83 of Transfer of Property Act would anplify that on
deposit of the nortgage anobunt the contractual relationship
of nortgagor and nortgagee ceases. [589B-D]

Prithi Nath Singh & Os. v. Suraj Ahir & Os., [1963]
3 SCR 302, referred to.

3.01. A conjoint reading of ss. 4 and 5 of the Kerala
Conpensation for Tenants |nprovenents Act, 1958 postul ates
that a decree of eviction passed against tenant, nanely
recovery of possession of land fromthe tenant, cannot be
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enf orced until the conpensation determ ned under the
| mprovenent s Act is paid. Until such paynent of
Conpensati on for i mprovenents nade by him or hi s
predecessors in interest, etc., is made, the tenant shall be

entitled to remain in possession and the decree of eviction
shal | not be executed. [591A- B]

3.02. Paynent is a condition precedent u/s. 4 and s. 5
provi des the procedure by which the right secured under the
Act is to be enforced. The

585
right to conpensation given under s. 4 is aright to the
i nprovenents made by a tenant while in possession and
enjoynment of the | and before decree of enjectnment was passed
agai nst him [591C

3.03. The right to conpensation springs into existence
fromhis continuance in possession as a tenant before decree
of eviction was passed and until the conpensation is paid he
is entitled to remmin in possession. For the purpose of
i mprovenents, ~ the nortgagee has been treated by fiction of
law to be atenant. [591D]

3.04. Section 4(2) preserves the pre-existing contract;
t he right and Iiabilities thereunder. The right to
possession under s. 60 of the transfer of Property Act, on
redenpti on kept uneffected. [591E]

4.01. The object of the Inprovenents Act is "to nake
provision for paynent of conpensation for inprovenment made
by tenants". [591D E]

4.02. The Inprovenents Act only hedges the right to
eviction and gives right to remain as a nortgagee till the
payment for inprovenents are made or deposited so that the
nortgagee/tenant is not driven to a separate suit.  [591F]

5. 01. The assunption of the Hi gh Court t hat
respondents’ possession under the Inprovenents Act as a
statutory nortgage and that he was in possession on the date
s. 4A of the Act cane into force and that, he is entitled to
the protection fromrejectnment and the decree is liable to
be reopened under s. 132(3) of the Kerala Land Reforns Act
is clearly wong.

[ 592C- D]

5.02. Merely the respondents remmined in possession as
nort gagee, they cannot acquire the status as deened ‘tenant’
under s. 4A tagging the period fromJune 21, 1961 till date
the Anmending Act cane into force and thereafter to conpute
continuous possession as nortgagee for not |ess than 50
years i medi ately precedi ng Anendnent Act 35 of 1969 to the
Act .

[ 592A- B]

5.03. The entitlenment to remain in possession as a
condition for paynent is different fromthe entitlenent as a
statutory tenancy under s. 4A of the Kerala Land  Reforns
Act . There is no non-obstenti clause in s.4- of the
| nprovenents Act, unlike s.4A of the Kerala Land Reforns
Act, which engrafts non-obstenti clause. The later ‘is of
little assistance to the respon-

586
dent, as he did not conplete 50 years of continuous
possessi on on the date when the Anending Act 35 of 1969 cane
into force. The High Court is in error in holding that the
respondent is a deemed tenant under s. 4A.

[ 592D E]

6. The landholder’s all rights, title and interest in
respect of holdings held by cultivating tenant for fixity of
tenure under s.13 and in respect of which certificates of
purchase under s.54(2) have not been issued, shall subject
to the provisions of the Act, vest in the CGovt., free from
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all encunbrance created by the | and owners etc. Ther ef or g,
it pertains to only lands held by tenants cultivating |and
under fixity of tenure under s. 13. The respondent is not a
cultivating tenant under fixity of tenure. Therefore, the
| and does not vest in the Government. [592F-(

Raghavan v. Vel ayudhan, 1984 K. L. T. 713, over-rul ed.

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 2354 of
1979.
From the Judgnent and Order dated 17.11.1977 of the
Kerala High Court in C R P.  No. 2341 of 1977
N. Sudhakaran for the Appellant.
M A. Firoz for the Respondents.
The Judgnent of the Court was delivered by
K., RAMASWAMY, J.” This appeal by special |eave arises
agai nst the order dated Novenber 17, 1977 made in C.R P. No.
2341 of 1977 of the Kerala H gh Court which granted the
decree that the respondent is a tenant under s. 4A of the
Kerala Land Reforns Act, 1963 (1 of 1964), for short ‘the
Act’ and is not liable to ejectnent pursuant to the decree
in OS No. 6/64 on the file of the Mmnsif Mgistrate
Attingal. The facts relevant are as under
The appellant is the nortgagor. The respondent is one
of the nortgagees/4th defendant. The appellant’s suit for
redenpti on of the nortgage was decreed on Decenber 23, 1965.
The decree provides paynent of Rs: 500, and Rs. 943/9.2
towards inmprovenents as a condition for _redenption. On
appeal , the appellate court enhanced the inprovenents
587
by Rs. 256/8.4. |In the execution application filed by the
appel l ant the respondent filed another application under the
Keral a Compensation for Tenants Inprovenments Act, 1958 (Act
29 of 1958), for short ‘the inprovenents Act’ claimng a
further sum for inprovenents. Pendi ng application, the
appel | ant deposited on June 21, 1961 the decretal anount
i ncludi ng the sum decreed by the appellate court.” Under the
| mprovenments Act, in 1975 the respondents’ application was
al l owed and total amount of Rs. 4,149.66 paise inclusive of
decretal anmount was directed to be paid, which becane final
Then the respondents filed yet another I.A No. 2340/75 to
reopen the decree under s.132 (3) of the Act, Contending
that he is a tenant under s. 4A of the Act, having been
continuously in possession for over 50 years and that,
therefore, the decree of eviction cannot be executed agai nst
the respondents. The executing court dismssed it, but on
revision, the High Court declared that the respondent is a
‘deened tenant’ under s. 4A. Assailing the |legality thereof
thi s appeal has been filed.
Section 132 is a repealing and saving section under the
Act and sub-section 3(a) postul ates thus:
‘Notwi thstanding the repeal of the enact nment s
nmentioned in sub-section (2).
(a) Any decree passed before the comencenent of
this Act for the eviction of a tenant from his
hol di ng, pursuant to which eviction has not been
af fected, may, on the application of the tenant or
the landlord, be reopened and the matter may be
di sposed of in accordance with the provisions of
this Act.
The ot her sub-sections are not relevant. Hence
om tted. Sub-section 2 thereto provides that:
"The follow ng enactments as in force in any part
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of the State of Kerala are hereby repeal ed,
nanel y: -
(i) The Cochin Verunpattandars Act, VII of 1113.
(ii) The Travancore-Cochin Prevention of Eviction
of Kudi ki dappukars Act, 1955.
(iii) The Mal abar Tenancy Act, 1929.

588
(iv) The Madras Cultivating Tenants (Paynent of
Fair Rent) Act, 1956.

A bare reading of both sub-sections would denpnstrate
that, if there is a decree passed in one of the four Acts
enunerated in sub-s.2 of s.132 and the decree remined
unexecut ed and pursuant. to which possession was not
effected, then on the comencenent of the Act a tenant or
| andl ord may nake an applicati on upon which the decree woul d
be reopened and be disposed of in accordance with the
provisions of the Act. ~Undoubtedly decree in question is
only a redenpti on decree pursuant to which the nmortgagor is
entitled to possession, on redenption of nortgage, under s.
60 of T.P. Act. Therefore, the very application to reopen
the decree itself is msconceived, without jurisdiction and
authority of law. But this question was not gone into by
either of the courts.  Therefore, we do not propose to allow
the appeal on this short -ground.

The controversy i's whether the respondent is a tenant
under the Act, Section 2 (57) of the Act defined ‘tenant’
neans any person who has paid or has agreed to pay rent or
other consideration' for his being allowed to  possess and

enjoy any land by a person entitled to | ease that |and. A
reading would indicate that~ there should exist jural
rel ationship of |andlord and tenant and pursuant to a | ease
for consideration possession was given and the | ease

remai ned in possessi on enjoying the land on paynent ‘of rent
or other consideration. Therefore, the main part of s.
2(57) does not apply to a nortgagor and nortgagee and the
nort gagee cannot be treated to be atenant. But by Amending
Act 35 of 1969, s. 4A was introduced on the /statute.
Admittedly, it is prospective in operation. It reads thus:
"Certain nortgagees and | essees of nortgagees to be
deened tenants-
(1) Notwi t hstanding anything to the contrary
contained in any law or in any contract, custom or
usage, or in any judgment, decree or order of
court, a nortgagee with possession of |and, other
than land principally planted with rubber, coffee,
tea or cardanom or the |essee of a nortgagee of
such land shall be deened to be tenant if -
(a) The nortgagee or |essee was holding the . Iand
conprised in the nortgage for a continuous period
of not less than fifty
589
years inmmediately preceding the conmencenent of
Keral a Land Refornms (Amendnent) Act, 1969; or
O her clauses are not necessary. Hence omtted. |t
woul d be manifest that the nortgagee in possession of the
hypot hi ca for a continuous period of not |ess than 50 years
“imedi ately preceding’ the comencenment of the Amendi ng Act
35 of 1969 is deenmed to be a tenant wunder the Act.
Admittedly the respondents had not had continuous m ni mum of
50 years possession inmediately preceding Act 35/69 came
into force. The nortgage anpbunt of Rs. 500 together wth
t he i nprovenents determined in the said appeal wer e
admittedly deposited on June 21, 1961. A conjoint reading
of s.60, s. 76 (h) read with s.83 of Transfer of Property
Act would anplify that on deposit of the nortgage anount,
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the contractual relationship of nortgagor and nortgagee
ceases. This Court in Prithi Nath Singh & Os. v. Sura;
Ahir & Os., [1963] 3 S.C.R 302 held that when the nortgage
noney is paid by the nortgagor to the nortgagee, there does
not remai n any debt fromthe nortgagor to the nortgagee and,
therefore, the nortgagee can no |onger continue after the
nortgage noney is paid. Therefore, on the paynent of
nortgage noney or deposit thereof in the court by the
nortgagor, the nortgage cones to an end and the right of the
nortgagee to remain in possession is also cotermnous.
Thereafter, the nortgagee continues in unlawful possession
The Inprovenments Act defines ‘tenant’ under s. 2(d)
t hus:
“tenant" with 'its grammatical variations and
cognat e expressions i ncl udes-
(i) a person who, as |essee, sub-lessee, nortgagee
or in good faith believing hinself to be Iessee,
sub-l essee, nortgagee, or sub-nortgagee of land, is
i'n possession thereof;
Clauses (ii) and (iii) are. not relevant. Hence
omtted. Section 2 (a) defines eviction thus:
"eviction" means the recovery of possession of |and
froma tenant™
Section 4 reads thus:
4. Tenant "entitled to conpensati on" for
i mprovenents:
590
(1) Every tenant shall, on eviction, be entitled to
conpensation . for inprovenents which were made by
him his predecessor-in-interest or by any person
not in occupation at the tine of the eviction who
derived title fromeither of themand for which
conpensation had not been paid; and every tenant to
whom conpensation is so due shall, notw thstanding
the determ nation of the tenancy of the payment of
the nortgage noney or premium if any, be entitled
to remain in possession until eviction in execution
of a decree or order of court
Provided that nothing herein contained shall be
construed as affecting the provisions of the Keral a
Land Conservancy Act, 1957
Provided further that this section shall not apply
to tenants hol ding | ands under the Governmnent.
(2) A tenant so continuing in possession shall
during such continuance, hold as a tenant subject
to the terms of his |ease on nortgage, if any.
Section 5 grants paynent of conpensation as a condition
precedent to enforce a decree of eviction which reads thus:
"5. Decree in eviction to be conditional on paynent
of conpensation : -
(1) In a suit for eviction instituted against a
tenant in which the plaintiff succeeds and the
def endant establishes a claimfor conpensation due
under section 4 for inprovenents, the court shal
ascertain as provided in sections 7 to 16, the
amount of the conpensation and shall pass a decree
decl aring the anpbunt so found due and ordering that
on paynent by the plaintiff into the court of the
amount so found due and al so the nortgage noney or
the premum as the case may be, the defendant
shall put the plaintiff into possession of the |and
with the inprovenents thereon."

Sub-sections 2 and 3 are not rel evant and hence onitted.

Sections 7 to 16 provides the npde to accretion
i mprovenments and
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conputation thereof, the details of which are not necessary:

A conjoint reading of ss. 4 and 5 clearly postulates
that a decree of eviction passed against tenant nanely
recovery of possession of land fromthe tenant cannot be
enf or ced until the conpensation determ ned under the
| mprovenents Act is paid. Section 4 gives substantive right
to paynment of conpensation for inprovenents nade by him or
his predecessors in interest, etc. Until such paynent is
made, the tenant shall be entitled to remain in possession
and the decree of eviction shall not be executed. Paynent
is a condition precedent under s. 4 and s. 5 provides the
procedure by which the riight secured under the Act is to be
enf or ced. The right to conpensation given under s. 4 is a
right to the inprovenents made by a tenant while in
possession and enjoynment  of the l|and before decree of
ej ectment was passed against him Section 4(1) begins by
sayi ng that every tenant shall, on eviction, is entitled to
conpensation for _inprovenments which were nmade by him
Therefore, the right to conpensation springs into existence
fromhis continuance in possession as a tenant before decree
of eviction was passed and until the conpensation is paid he
is entitled to remamin in possession. For the purpose of
i mprovenents, the nortgagee has been treated by fiction of
law to be a tenant. The object of the Inprovenments Act is
“to make provision for paynent of conpensati on for

i mpr ovenent made by tenants". Sub-section 2 of s. 4
preserves t he pre-existing contract: the right and
l[iabilities thereunder. Thus it is clear that right to

possession under s. 60 of the Transfer of Property Act, on
redenption is kept uneffected.

The | nprovenents Act only hedges the right to  eviction
and gives right to remain as a nortgagee till the paynent
for i mprovenents are mmde or -deposited so that t he
nort gagee/tenant is not driven to a separate suit. Sections
7 to 16 prescribes procedure for -~ conputation and s. 5
prohibits eviction till date of paynent or deposit. Thus,
for and no further. H's continuance in possession is by
virtue of contractual relationship, but by operation of
statue, his possession after redenption remain |awful. H s
deem ng tenancy under the Inprovenents Act is only to enable
him to recover the inprovenents determned under the
i nprovenents Act. It confers no other higher rights. It
does not cloth with any right to statutory protection -qua
the nortgage. From June 21, 1961, but for the Inprovenents
Act, his possession would be unlawful. Section 4A  of the
Act woul d

592
not denude the right to repossession of the nortgagor ~ under
s. 60 of the Transfer of Property Act wi thout assent of the
Pr esi dent of I ndi a. Therefore, nerely because the
respondents remmi ned i n possession as nortgagee, they cannot
acquire the status as deened tenant under s. 4A tagging the
period from June 21, 1961 till the date the Amending Act
cane into force and thereafter to compute conti nuous
possessi on as nortgagee for not less than 50 years
i medi ately precedi ng Anendnent Act 35 of 1969 to the Act.

Admittedly, the respondents did not conplete 50 years
of possession as a nortgagee precedi ng June 22, 1961. The
Hi gh Court assuned that his possessi on under the
| mprovenents Act as a statutory nortgagee and that he was in
possession on the date s. 4A of the Act canme into force and
that, therefore, he is entitled to the protection from
ejectment and the decree is liable to be reopened under s.
132(3) of the Act. 1In our considered view, the assunption
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of the H gh Court is clearly wong. The entitlenment to
remain in possession as a condition for paynment is different
fromthe entitlenent as of statutory tenancy under s. 4A of
the Act. It is necessary to renenber that there is no non-
obstenti clause in s. 4 of the Inmprovenents Act, unlike s.4A
of the Act which engrafts non-obstenti clause. The later is
of little assistance to the respondent, as he did not
conpl ete 50 years of continuous possession on the date when
the Anending Act 35 of 1969 came into force. Thus we are of
the considered view that the High Court is in error in
hol di ng that the respondent is a deened tenant under s.4A.

It is next contended by the | earned counsel for the
respondents that under 's. 72 of the Act the appellant no
longer is the holder of the Iand and the | and stood vested
the state. The |andholder’s all rights, title and interest
in respect of holdings held by cultivating tenant for
fixity of tenure under s. 13 and in respect of which
certificates of  purchase wunder s. 54 (2) have not been
i ssued, shall, subject to the provisions of the Act, vest in
the Govt.,  free fromall encunbrance created by the |and
owners etc. Therefore, it pertains'to only lands held by
tenants cultivating | and under fixity of tenure under s.13.
The respondent is not a cultivating tenant under fixity of
tenure. Therefore, the | and does not vest in the Governnent.

The |earned /counsel also invited our attention to a
deci sion of the

593
Kerala High Court in Raghavan v. Velayudhan, 1984 K L.T.
713. In that case also the Division Bench proceeded on the
same premse as in the inmpugned order. Practically they

followed this judgnent. Therefore, for the same  reasons,
the ratio therein is not a good | aw.

The appeal is accordingly allowed. The C.RP. is
dism ssed and that the order of the _executing court is
restored. No Costs.

V.P.R Appeal al | 'owed.
594




