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ACT:
Prevention  of Food Adulteration Act 1954--Sec. 16 (1)

(a) (i) --2/(1)---2 (1) (c) --2(1)(j)--2(D(l)--Prevention
of Food Adulteration Rules Rules 23-28 and 29--Can convic-
tion be based on sole testinony of a Food Inspector--Can an
article fall wunder clause (j) & (1) of Sec. 2(i)--Are they
mutual |y exclusive or overlapping--Wen rules are silent
about colouring material can use of dye be punished--Do
provi sions of probation of offenders Act apply to offences
under the prevention of Food Adulteration Act.

HEADNOTE:

The second appel | ant was the owner of a grocery shop and
the first appellant was his salesman in the shop. Food
| nspect or Bhanot purchased a sanple fromappellant No. 1 of
mustard oil after conplying with the formalities  prescribed
by the Act. The Public Analyst reported that the sanple was
m sbranded as it was of in-seed oil and it was adulterated
due to the presence of artificial dye. The appellants were
char ge- sheeted under section 16(1)(a)(i). The learned Mgi s-
trate convicted the appellants and sentenced themto suffer
ri gorous inprisonment for 9 nonths.

On appeal, the |learned Sessions ‘Judge confirnmed the
conviction but reduced the sentence from9 nonths to 6
nonths. The High Court, in revision upheld the decision of
t he Sessions Judge.

On appeal of Special Leave the appellants contended:
1. The conviction was bad since it rested solely
on the evidence of Food: Inspector Bhanot.
2. The offence committed by the appellants on
the opinion of the Public Analyst fell under sec-
tion 16(1)(a)(i) read with clause (1) of section 2
(i) and, therefore, the Court had discretion under
the proviso to section 16(1) to inmpose a |esser
sentence than the mninumof 6 nonths.
3. In any event, the benefit of the Probation of
O fenders Act, 1958,, should be given to the appel -
| ant s.
Di sm ssing the appeal
HELD: 1. There is no rule of law that conviction cannot
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be based on the sole testinony of a Food Inspector. It is
only out of a sense of caution that the courts insist that
the testinmony of a Food I nspector should be corroborated by
sone i ndependent witness. This is a necessary caution which
has to be borne in mnd because the Food Inspector may in a
sense be regarded as an interested witness. But this cau-
tionis a rule of prudence and not a rule of law. If it were
otherwise it would be possible for nany guilty persons to
escape punishnment by resorting to the device of bribing
Panch wi tnesses. In the present case, the sanple was taken
in the presence of wtness Krishan Datt Sharma who has
turned hostile. H's explanation is pal pably di shonest and
cannot be accepted. There is also the evidence of another
Food |nspector Bhatnagar. The Courts bel ow accepted their
evidence and there is no reason to interfere with the con-
current viewtaken by the courts below. [595A-G

2. Section 2(1) defines "Adulterated" and says that an
article ~of food shall be deened to be adulterated if the
article fails wthin the description givenin ny of the
succeedi ng clauses (a) to (1). dCdause (j) provides that an
article of food shall be deened to be adulterated if any
colouring matter other than

593
that prescribed i'n respect thereof and in ampunts not wthin
the prescribed limts of variability is present in the

article. Cause (1) deens an article of food to be adulter-
ated if the quality or purity of the-article fails belowthe
prescribed  standard or its-constituents are present in

guantities which are in excess of the prescribed limts of
variability. [596C- D

3. It is wongto contend that if ~an article fails
within clause (1) it cannot fail under clause (j) or any
ot her cl ause. Different clauses of section 2(i) are not

mutual Iy exclusive; they, overlap one another and it s
quite possible that an article of food may be found adul ter-
ated trader two or nore clauses of section 2(i). [597A-C]

4. The report of the public analyst showed that the
linseed oil contained artificial dye and this was ~clearly
prohibited wunder rule 23. . The only artificial dyes  which
were permtted to be used in food were those set out in rule
28 and Rule 29. prohibited the use of permtted coal ‘tar
dyes in or upon any articles of food other than those enu-
nerated in that Rule. Lin-seed oil was not one of the arti-
cles of food enunerated in rule 29 and hence artificial dye,
even if permtted coal tar dye could not be added to |inseed
oil. [597G H, 598A]

5. The contention of the appellants that clause (j)
woul d be attracted only if colouring matter is prescribed
and the article of food is found to con:sin ‘a colouring
matter different fromthat prescribed was negatived. When
no colouring natter is pernitted to be used in respect of an
article of food what is prescribed in respect of the article
is 'nil’ colouring matter and if the article 'contains any
colouring matter it would be "other than that prescribed in
respect” of the article. [597A-C, 598B-D
Vi dyacharan Shukl a v. KhubchandBaghel, [1964] 6 S.C R 129,
relied on.

6. The operation of the Probation of Offenders Act is
not excluded in case of persons found guilty of offence
under the Prevention of Food Adulteration Act, 1954. Howev-
er, inmperatives of social defence nust discourage the ap-
plicability of the probation principle. No chances can be
taken by Society with a nan whose anti-social activities in
the guise of a respectable trade jeopardise the health and
wel | - bei ng of nunerous innocent consuners. The adulterator
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is a social risk; it mght be dangerous to leave himfree to
carry on his nefarious activities by applying the probation
principle to him Adul teration is an economc offence
pronmpted by profit notive and it is not likely to lend
itself easily to therapeutic treatment by probationary
nmeasure. [599D, G H, 600A-B]
Isher Das v. State [1972] 3 SSC.R 65. and 1. K Tejan

v.M R Dhange, [1974] 2 S.C. R 154 foll owed.

JUDGVENT:
CRI'M NAL APPELLATE JURI SDI CTI ON: Criminal Appeal No. 287/
71.

Appeal by ~Special Leave fromthe Judgrment and O der
dated 10-9-71 of the Delhi H gh Court in Crinminal Revision
No. 310 of 1970

AN - Mlla, (Mss) Um Mehta, R K Mehta, S. K Bagga and
(Ms.) S. Bagga, for the Appellants.

S.N. Anand and R N. Sachthey; for the Respondent.

D. Mookerjee, B.P. Mheshwari, Suresh Set hi and
N. K. .lain for the Intervener

The Judgnment of the Court was delivered by

BHAGMATI, J.--This appeal, by special |eave, is directed
agai nst a judgment of the Hi gh Court of Delhi confirmng the
convi ction of
594
t he appel'lants under section 7(i)  read wth section
16(1)(a) (i) of the Prevention of Food Adulteration Act,
1954.

The prosecution case was that all material tinmes the 2nd
appellant was the owner of a grocery shop situate at
Mahar ani  Bagh, New Del hi and the 1st appel lant was enpl oyed
as a salesnman in the shop. On23rd June, 1969 Bhanot, a
Food |nspector went to the shop of the 1st appellant and
finding the 1st appellant there as a sales man, took from
him a sanple of nmustard oil for analysis after paying its
purchase price. He divided the sanple into three parts and
sent one part to the Public Analyst for analysis,  handed
over the other part to the 2nd appellant and retained the
3rd part with him The Public Analyst reported ~that the
sample was msbranded as it was of Lin Seed Gl and it was
adulterated due to the presence of artificial dye.” On the
strength of this report, the appellants were chargesheeted
under section 7(i) read with secti.on 16(1) (a) (i) before
t he Judicial Magistrate, Delhi. The defence of the 1st
appel l ant was that the 2nd appellant was at no tinme engaged
by himas the salesman and no nmustard (oil was purchased
by Bhanot fromthe 2nd appellant. The 2nd appel | ant
also claimed that he was never an enployee of the | st
appel l ant and while he was going to his house after pur-
chasing sarson oil for his personal use, he was caught by
two or three persons near Maharani Bagh and a sample was
taken fromthe oil which he was carrying and his _signhatures
wer e obtained by threat on certain papers. The | earned
Judicial Magistrate accepted the evidence | ed on behalf of
the prosecution and rejected the defence version and held
that the appellants were guilty of the offence of selling
lin seed oil containing artificial dye which was an offence
puni shabl e under section 7(i) read with section 16(1) (a)
(i). The learned Judicial Mugistrate accordingly convicted
the appellants and sentenced each of themto suffer rigorous
i mprisonnent for nine nonths and to pay a fine of Rs.

1000/ -. The appellants preferred an appeal, but the appea

was rejected by the | earned Sessions Judge and the convic-
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tion was confirned with only a slight nodification in the
sentence. The sentence was reduced fromnine nonths to six
nonths rigorous inprisonment. This led to the filing of a
revision application in the High Court by the appellants,

but the revision application was al so unsuccessful. Hence
the present appeal by special |eave obtained from this
Court.

The first contention raised on behalf of the appellant
in support of the appeal was that the conviction was bad
inasmuch as it rested solely on the evidence of Bhanot and
one ot her Food I nspector, nanely, Bhatnagar, who happened to
cone there at the tinge of taking the sanple and there was
no independent Wwtness to support the prosecution case.
Now, it is true that the prosecution could not produce :ny
i ndependent witness to depose to the taking of the sanple by
Bhanot from the 2nd appellant at the shop of the 1st appel-
l ant but that by itself cannot be regarded as sufficient to
warrant rejection of the prosecution case out of hand. The
sanpl e was taken by Bhanot in the presence of one Keshav
Dutt Sharnma and a panchnana evi dencing the transaction was
prepared and signed by Keshav Dutt Sharna on the spot. But
in the wtness box Keshav Dutt Sharma turned hostile and
deni ed that he was present at the time of taking the sanple.
O
595
course. he could not deny that the endorsenment B to B on the
Panchanama was in his hand-witing and he had put his signa-
ture at the foot of it, but his explanation was that one
Food Inspector came tothe shop where he was working and
asked himeither to give a sanple of the.ice cream he was
selling at the shop or to give his signature on the. pancha-
nama. This explanation is pal pably dishonest and cannot be
accepted by any court. Mreover, it does not explain how
the endorsenent B to B came to be nade by Keshav Dutt Sharnma
in his handwiting. There can be no doubt that Keshav Dutt
Sharma was present at the tinme of taking of the sanple and
he wote down the endorsenent B to B on the panchananma and
signed it as he was a witness to the transaction. It is
unfortunately not an infrequent occurrence 'to find that
pancha witnesses turn hostile and go back upon what is
stated in the panchanama in utter disregard of truth. This
betrays |ack of character and absence of civic sense which
not only result in the guilty escaping the punishment but
lead to general deterioration in standards of honesty and
integrity. This is a highly reprehensi bl'e phenonenon which
has to be curbed in the larger interest of the admnistra-
tion of justice. Here, apart fromthe endorsement B to B/in
the panchanama and the signature at the foot of it show ng
that Keshav Dutt Sharma was a witness to the taking of the
sanple, we have the statenent of Bhanot who /'said in his
evi dence that Keshav Dutt Sharnma was taken'by himto witness
the taking of the sample and Keshav Dutt Sharma nade the
endorsenent B to B on the panchanana and put his /signa-
ture below it and this statement made by Bhanot was not
chall enged in the cross-exanm nation, nor was it _even sug-
gested to Bhanot that Keshav Dutt Sharnma was not present at
the taking of the sanple. The prosecution case obviously
cannot be thrown out nerely because Keshav Dutt Sharma
refused to support what had been stated by him in his own
hand writing in the panchanama and went back upon it to the
utter dismay of the prosecution. It is true that by reason
of the defection of Keshav Dutt Sharma, the prosecution was
left only with the evidence of Bhanot and Bhatnagar, but
this evidence was regarded by the H gh Court as well as the
| earned Judicial Mgistrate and the | earned Sessions Judge
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sufficient to found the conviction of the appellants and we
do not see why we should interfere with the concurrent view
taken by them as regards the appreciation of this evidence.
There is no rule of law that conviction cannot be based on
the sole testimony of a food Inspector. It is only out of a
sense of caution that the courts insist that the testinony
of a food Inspector should be corroborated by sone independ-
ent wtness. This is a necessary caution which has to be
borne in mnd because the food Inspector may in a sense be
regarded as an interested witness, but this caution is a
rule of prudence and not a rule of law if it were other-
wise, it would be possible for many guilty persons to escape
puni shnment by resorting to the device of bribing punch
wi tnesses. The conviction of the appellants cannot, there-
fore, be assailed as infirmon the ground that it rested
nmerely on the evidence of Bhanot and Bhat nagar
The appellants then contended that on the opinion
expressed by the Public Analyst, the offence committed by
the appell ants was one
596
under section 16(1)(a)(i) with respect to an article of food
adul terated under clause (1) of section 2 and the Court had,
therefore, discretion, under the proviso to section 16 (1 )
to inpose a 'l esser sentence of inprisonment than six nonths
for adequate “and Speci al reasons. The argunment of the
appel l ants was that this was a fit case in which the discre-
tion wunder the proviso to section 16(1) should have been
exerci sed and the mini num sentence of six nonths inprison-
ment shoul d not have been inposed on the appellants. Thi s
was in substance a plea for reduction of the sentence of
i mprisonnment and this plea raises the question as to which
is the clause of section 2(i) in which the present case
falls. Does it fail within the clause (1) as clained by the
appel lants or within clause (j) as contended on behalf of
the prosecution or within both and, if it falls w thin both,
what the effect ? Section2(i) defines ’'adulterated  and
says that an article of food shah be deened to be adulterat-
ed if the article fails within the description given.in any
of the succeeding clauses (a) to (1). Cause (j) provides
that an article of food shall be deened to be adulterated:
"(j) if any colouring matter otherthan that
prescribed in respect thereof and in -anmounts not
within the prescribed limts of wvariability is
present in the article."
and clause (1) deens an article of food to be adulterated:
"(1) if the quality or purity of the article
fails below the prescribed standard or if constitu-
ents are present in quantities which are in excess
of the prescribed linmts of variability."
In the present case what was sold by the appellants was
linseed oil which contained artificial dye. - The standard of
quality of linseed oil is defined in Paragraph A 17.04 of
Appendix B to the Prevention of Food Adulteration /Rules,
1955 as foll ows:

"A-17.04.--Linseed oil (Tilli ka tel) neans the
oil obtained by process of expressing clean and
sound linseed (Linumusitatissimum. It shall be

clear, free fromrancidity, suspended or other
foreign matter, separated water, added col ouring

or flavouring substances, or mneral oil. It shal
conformto the foll owi ng standards:

(a) But yro-refract oneter readi ng at 40
deg.C ...... 69.5 to 74.3

(b) Saponification value ............ 188 to 195

(c) lodine value .......... Not | ess than 170
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(d) Unsaphnifiable matter ........ Not nmore than
1.5
per cent
(e) Free fatty acid as Oeic acid--not nore than
2.0 per cent."
The argunment of the appellants was that the requirement of
this paragraph that linseed oil shall be free from foreign
matter or added col ouring substances | ays down a standard of
quality of linseed oil and since the linseed oil sold by the
appel l ants contained artificial dye, the quality of the
linseed oil fell below the prescribed standard and
597
hence the case was covered by clause (i) of section 2(i).
The appel | ants contended that if clause (1) of section 2(i)
was applicable in the present case, it excluded the applica-
bility of clause (j) and the linseed oil containing artifi-
cial dye -could not be said to be adulterated under that

clause. It was al so urged on behalf of the appellants that,
in any event, no colouring matter was prescribed in respect
of “linseed oil and. therefore, it could not be said that

there was present in the linseed oil sold by the appellants
artificial dye "other than that prescribed in respect there-
of and in amounts not within the prescribed Ilimts Of
variability” so as to bring the case wthin the scope of
clause (j) of section 2(i). These contentions of the
appel | ants, plausible though they nay seemat first sight,
are wthout nerit and nust be rejected. Qur reasons for
saying so are as foll ows.

It may be nade clear at the out set that the different
cl auses of section 2(i) are not nutually  exclusive. They
overlap one another ,red, it is quite possible that an
article of food may be found adul terated under two or nore
clauses of section 2(i). Take for exanple a case where an
article of food contains a foreign substance  which affects
injuriously the quality thereof and at the same tinme renders
it wunfit for human consunption. Such a case would clearly
fall wthin clauses (b) (and (f) of section 2(i) and the
article of food would be deemed to be adul terated under both
these clauses. So also, a case nay arise where a colouring
matter not permitted under the rules is added to an ‘article
of food and such colouring matter affects injuriously ‘the
quality of the article of food and in such a case too nore
than one cl ause of section 2(i) would be attracted,” nanely,
clause (b) and (i). These instances which we have given are

nerely by way of illustration and they  show that nerely
because an article of food is covered by one clause of
section 2(i), it does not exclude the ~applicability of

another clause of the section an article of food may  be
deened to be adulterated under nore than one clauses @ of
section 2(i). It is, therefore, not a valid argunent that
because the present case falls under clause (1) of section
2(i), the applicability of clause (j) is ipso facto nega-
tived and the case cannot come within that clause.

That takes us to the question whether the present case

falls within clause (i) of section 2(i), for if it does, it
woul d be imuaterial whethere it falls also within clause (1)
of section 2 (i) and in so far as the linseed oil sold by

the appellants is deened to be adulterated under clause (j)
of section 2(i), the proviso to section 16(1) would not be
attracted. Now, the ;report of the Public Analyst showed
that the linseed oil sold by the appellants contained arti-
ficial dye and this was clearly prohibited under the Rules.
Rule 23 provided that the addition of a colouring matter
to an article of food, except as specifically permtted by
the Rules, shall be prohibited. The only artificial dyes,
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which were permtted to be used in food, were those set out
in Rule 28, and Rule 29 prohibited the use of pernmtted coa
tar dyes in or upon any food other than those enunerated in
that Rule. Linseed oil was adnmittedly not one of the arti-
cles of food enunerated in Rule 29 and hence even pernitted

coal tar dyes could not be added to linseed oil. It does
not appear fromthe report of the Public Analyst

598

as to what was the artificial dye found mixed in the sanple
of linseed oil sent to himbut we will assume in favour of

the defence that it was a permitted coal tar dye. Even so,
by reason of Rules 23 and 29, it could not be added to
linseed oil. |In the circunstances, the, linseed oil sold by
the appellants contained artificial dye which was prohibited
under the Rules. The argunent of the appellants was t hat
since colouring matter was prohibited in respect of |inseed
oil, it _could not be said that any colouring matter was
prescribed in respect of |linseed oil by the Rules and hence
the presence of artificial dye in linseed oil did not at-
tract the applicability of clause (j) of section 2(i). It
was said that clause (j) of section 2(i) would be attracted
only if a colouring matter is prescribed in respect of an
article of food and the article is found to contain a co-
louring matter different fromthat prescribed. But if no
colouring matter is prescribed, which would be the position
where colouring matter is totally prohibited, it cannot be
said that the article of food contains a colouring matter
ot her than that prescribed inrespect of it. This argunent
has the nerit of ingenuity but it has no force and cannot be
sustai ned. Wen no colouring matteris permtted to be used
in respect of an article of food, what is prescribed in
respect of the article is "nil colouring matter" and if the
article contains any colouring matter, it would be "other
than that prescribed in respect”" of the article. Cause (j)
of section 2(i) is not nerely intended to cover a case where
one type of colouring matter is permtted to be wused in
respect of an article of food and the article contains
anot her type of colouring matter but it also takes in a case
where no colouring natter is pernitted to be used in respect
of an article of food, or in other words, it is prohibited
and yet the article contains a colouring matter. ~There is
really no difference h3 principle between the two kinds - of
cases. Both are equally reprehensible; in fact the latter
may in conceivabl e cases be nore serious than the fornmer.
Wiere no colouring nmatter is permttedto be used in an
article of food, what is prescribed in respect of the rarti-
cle is that no colouring matter shall be used and if any
colouring matter is present in the article in breach of that

prescription, it would clearly involve violation of cl. (j)
of section 2(i). The words of clause (j) of section 2(i)
"other than that prescribed in respect thereof recall to

the mnd simlar words used in section 29(2) of the Limta-
tion Act which makes certain provisions of the Linmitation
Act applicable in cases where a special or local law pre-
scribes a period of |limtation different from the period
prescribed by the Schedule to the Limitation Act. These
words of section 29(2) of the Limitation Act came up for
interpretation before this Court in Vidyacharan Shukla v.
Khubchand Baghel. (1) It was contended in that case that on
,a true construction of these words, it is only where a
period of limtation is specifically prescribed in the
Schedul e and a special or local |aw prescribes a different
period of limtation, that section 29(2) would be attracted
and that section would have no application where no tinme
[imt is prescribed by the Schedule. This contention was
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negatived and it was held by this Court that where the
Schedul e does not specifically prescribe any period of
limtation for an application but is silent and a specia

or local law prescribes a period of limtation for such
an

[1964] 6 S.C. R 129.

599

application, it can appropriately be said that the specia
or local law has prescribed a period of limtation differ-
ent from that prescribed in the Schedule and section
29(2) would be applicable. The anal ogy of this decision
is very apt and it supports the construction we are
inclined to place on the words "other than that prescribed

in respect thereof" in clause (j) of section 2(i). We
take the view that even where the Rul es prescribe that no
colouring matter ~or  artificial dye shall be wused in

respect of an article of food, clause (j) of section 2(i)
would apply -if it is found that some colouring matter or
artificial ~dye is present inthe article. Here, the
l'inseed o0il sold by the appellants contained artificia
dye despite the prohibition in the Rules and hence t he
case was dearly covered by clause (j) of section 2(i) and
the linseed oil must be deemed to be adulterated under that
cal use. That woul d excl ude the applicability of the provi-
so to section (1), since the offence in this view would be
one with respect to an article of food deened to be adul-
terated under clause (j) of section 2(i). The appel | ant s’
pl ea i nvokiing the liberality of the provision enacted in the
proviso to  section 16(1) rmust, in the circunstances, be
rej ected and the m ninmum sentence of inprisonnent for six
nont hs nust be nmai nt ained.

The appel | ants then pl eaded that in any event on the facts
and ci rcunst ances of the present case the benefit of t he
Probati on of O fenders Act 1958 should be given to them
and they shoul d not be consigned to the rigours of jai
life. This plea also does not inpress us. It is no doubt
true and that was laid down by this Court in the first
pronouncenent nade by it on the subject in Isher ~Das .
State(1) that the operation of the Probation O O fenders
Act, 1958 is not excluded in case of persons found guilty
of offences under the Prevention of the Food Adulteration
Act, 1954. To quote the words of Krishna lyer, 3., in
P.K. Tejani v.M R Dange(2) "The rehabil atory purpose of the
Probation of Ofenders Act, 1958 is pervasive enough
technically to take within its wings anof fence even under
the Act". But in the very sane decision in-sher Das’'s case
(supra) this Court sounded a note of caution which nust /be
borne in mnd
"Adulteration of food is a nenace to public /health. The
Prevention of Food Adulteration Act has been /enacted with
the aimof eradicating that anti-social evil and for ensur-
ing purity inthe articles of food. In view of the  above
object of the Act and the intention of the legislature 'as
reveal ed by the fact that a m ni mum sentence of inprisonnment
for a period of six nonths and a fine of rupees one thou-
sand has been prescribed, the courts should not Ilightly
resort to the provisions of the Probation of Offenders Act
in the case of persons above 21 years of age found guilty of
of f ences under the Prevention of Food Adul teration
Act ..... "

The inperatives of social defence nust discourage the
applicability of the probation principle. No chances can be
taken by society with a nan whose anti-social activites, in
the guise of a respectable trade, jeopardise the health and
wel | being of nunerous innocent consuners.
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(1) [1972] 3 S.C R 65. (2) [1974] 2 S.C R 154.
600

The adulterator is a social risk. It nmight be dangerous to
leave him free to carry on his nefarious activities by
appl yi ng t he probation principle to him Mor eover, it
must be renenbered that adulteration is an economc offence
pronmpted by profit notive and it is not likely to lend
itself easily to therapeutic treatnent by the probationary
neasure. It may be pointed out that the Law  Comi ssion

also inits Forty Seventh Report reconmended the exclusion
of applicability of the probationary process in case of
soci al and econonic offences and presumably in response to
this recomendation, the Legislature has recently anended
the Prevention of Food Adulteration Act, 1954 by introducing
section 20AA providing that nothing contained in t he
Probation of O fenders Act, 1958 or section 360 of the Code
of Crimnal Procedure, 1973 shall apply to a person convict-
ed of an offence under the Act unless that person is under
ei'ghteen years of age This anendnent of course would not
apply in the present case but it shows the |egislative trend
which it would not be right for the court to ignore. W
cannot, therefore, give the benefit of the Probation of
O fenders Act, 1958 to the appellants and rel ease them on
pr obati on.

We accordingly confirmthe conviction and sent ence
recorded against the appellants and dism ss the appeal
P. H P. Appeal dism ssed.
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