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ACT:

I ndustrial Disputes Act, 1947/Industri al Di sput es
(Central) Rules, 1957:

Section 3/Rules / 39 & 41 to 43-Wrks Comm ttee-Election
on basis of division of constituencies-Wether valid and
per m ssi bl e.

HEADNOTE:
%

The respondents filed a wit petition in the H gh Court
for quashing the order dated 31.1.1984 of the authorities,
inform ng the respondent Union about the schenme of election
to the W rks Conmittee to be constituted for the period
1984- 86, on t he basi s of di vi si on in di f ferent
constituencies under the Industrial Disputes (Central)
Rul es, 1957, franed under the Industrial Disputes Act, 1947.

The High Court held that such a distribution of
constituencies was not permssible in viewof the schene of
the Rules, especially Rules 39, 41. 42 and 43.

In the appeal by special Ileave, on behalf  of -the
appel lants it was contended that such. a division of
constituencies to give appropriate representation to various
sections, groups and categories of workers, skilled,
unskilled, clerical and otherw se, was justified under Rule
39 and proviso to Rule 43.

On behalf of the respondents, it was contended that
while Rule 42 cont enpl at ed only di vi si on in tw
constituencies, that is, those who were nenbers and those
were not, of a registered trade union, it further provided
that where nore than half the workers belonged to one
regi stered trade wunion, there was no need for any division
of constituencies, and election will be only by general vote
of workers of the industry and, therefore, the Hi gh Court
was right in holding that the division of constituencies as
contenmplated in the aforesaid order was not perm ssible.

Di sm ssing the appeal
826
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HELD: The schene of the Industrial Disputes (Control)
Rul es, 1957 for the constitution of Wrks Committee clearly
provides that (a) where there is a registered trade union
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having nore than SO per cent nenbership of the workers in
that establishment, the total nunber of nenbers of the Wrks
Committee will be elected without distribution of any
constituencies; and (b) if 1in an industry, no trade union
regi stered under the Trade Unions Act represents nore than
50 per cent of the menbers, then only the election will be
held in two constituencies, one from the nenbers of the
regi stered trade wunion or unions and the other from non-
menbers of the trade wunions and it is only in this
contingency, it is further provided that, if the enployer
thi nks proper, nmay further sub divide the constituency into
departnent, section or shed. [832C E]

When there is a regi stered trade union in an
establ i shnent, having nore than 50 per cent nenbership, the
exerci se under Rule 43 of the Industrial Disputes (Control)
Rul es, 1957 is futile and is not called for. [832F- G

In the instant case since the respondent wunion’'s
menbership is nore than 50 per  cent, the distribution of
constituencies under Rule 42 is not contenplated and,
therefore, there is no occassion for Rule 43 or proviso
therein to cone into operation. [832G ]

JUDGVENT:

ClVIL APPELLATE / JURI SDI CTION: Civil Appeal No. 341 of
1988.

Fromthe Judgnment and order —dated 2.4.1986 of the
Bonbay Hi gh Court in WP. No. 1946 of 1984.

D.N. Devedi. C. Ramesh and P. Parneshwaran for the
Appel | ant s.

R K. Garg and D.K. Garg for the Respondents.

The Judgnent of the Court was delivered by

QzA, J. Leave granted. This appeal has been filed by
the Union of India against a judgnment passed by H gh Court
of Bonbay in Msc. Petition No. 1946/ 84 decided on 2.4.1986.
A Wit petition before the Hgh Court was filed by
MT.S.S.D. Workers’ Union, Pune and two of the enployees in
the establishnent in which this union is functioning. In
this Wit Petition an order was sought quashing the decision
of the
827
authorities concerned of the petitioner who by their order
dated 31.1.1984 inforned the union about the schene of the
election to the Wrks Committee on the basis of the division
in different constitutencies. This order of the Conmandant
was conveyed to the respondent union. These W rks Comittees
were to be constituted for the period 1984-86.

The question that was considered by the H gh Court was
as to whether such a distribution was permi ssible under the
Rul es framed under Industrial D sputes Act.

The Bonbay High Court by the inmpugned judgnent came to
the conclusion that such a distribution of constituencies is
not permnissible in view of the schene of the Rules
especially Rules 39,41,42 and 43 of the Central Rules franed
under the Industrial D sputes Act.

Learned counsel appearing for the appellants contended
that Rule 39 when it talks of representation to the various
categories and groups and class of worknen it contenpl ates
that such constituencies be divided so that wvarious
sections, groups and categories of workers skill ed,
unskilled, clerical and otherwise nmmy get appropriate
representation. Learned counsel also relied on the proviso
to Rule 43 to justify the division of the constitutencies
whi ch was done by the inpugned order which was set aside by
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the H gh Court of Bonbay. Learned counsel for the respondent
on the other hand contended that the Wrks Conmittees are
expected to go into day to day problems and they are
expected to be so constituted that they bring harnmony and
better functioning of the industry and it is for this
pur pose. According to the | earned counsel Rul e 42
contenplates only division in two constitutencies that is
those who are nmenbers of a registered trade union and those
who are not nenbers of the registered trade union and even
while providing for such a distribution in Rule 42 it has
been further provided that where nore than half the workers
belong to one registered trade union then there is no need
for any division of constituencies and election will only be
by general vote of the workers in the industry. It was
contended by | earned counsel ‘that this schene of these Rules
contenplates that where there is a union representing the
majority of workers _there is no occasion for any
di stribution of ~constituencies so that the wunion and the
managenent with the help of the Wirks Conmttee nmay resol ve
day to day problens and the industry may run snoothly in the
i nterest of production and industrial peace. He, therefore,
contended that the order passed by the Bonbay H gh Court in
the schene of the Rules is justified.

828

The constitution ~of the Wrks Comittees has been
provided for in Section 3 of the Industrial D sputes Act,
1947 which reads as under

"3. Wrks Conmittee: (1) 1n the case of any
i ndustrial establishment —in which one hundred or
nore wor knmen are enployed or have been enpl oyed on
any day in-the preceding twelve nonths the
appropriate Government nmmy by general or specia
order require the enployer to constitute in the
prescribed manner a Works Committee consisting of
representatives of enployers and worknen engaged
in the establishment so however that the nunmber of
representatives of worknmen on the Conmittee shal
not be I|ess than the nunber of representatives of
the enployer. The representatives of the worknen
shall be chosen in the prescribed manner from
anong the wor kmen engaged i n-the establishment and
in consultation wth their trade union, if any,
regi stered under the India Trade Unions Act, 1926
( XVl of 1926).

(2) It shall be the duty of the Wrks Committee to
pro note neasures for securing and preserving
amty and good rel ations between the enpl oyer and
wor kmen and, to that end, to conment upon matters
of their comon interest or concern and endeavour
to conpose any naterial difference of opinion in
respect of such matters."

It is clear fromthe | anguage used in this Section that
the representatives of worknen shall be chosen in the
prescri bed manner and it shall be so done in consultation
with their trade union if there is any registered under the
I ndi an Trade Uni ons Act.

It is because of this that the Rules have prescribed
the nmanner in which the Works Commttees will be
constituted. In Chapter 7 of the Rules framed under
I ndustrial Disputes (Central) Rules 1957 it has been
provided for a constitution of the Wirks Conmttee. Rule 39
on which nmuch enphasis was laid by | earned counsel for the
appel | ants reads:

" Nunber of menber s- The numnber of nmenber s
constituting the Commttee shall be fixed so as to
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afford representation to the various categories,
groups and cl ass of worknmen engaged in, and to the
secti ons, shops or departnents of t he
est abl i shnent :

829
Provided that the total nunber of nmenbers shal
not exceed twenty:
Provi ded further t hat t he nunber of
representatives of the worknen shall not be |ess
than the nunber of representatives of t he
enpl oyer. "
This Rule talks of the nunber of nmenmbers to constitute
a Wrks Commttee and it has been provided that the nunber
shall be so fixed keeping in view that representation could
be made in the Commttee of workers engaged in different
sections, shops, departnents of the establishrment. It was
contended by |earned counsel for the appellant that it was
because of this that ~the managenent in this industry chose
to distribute the constituencies in such a manner that there
may be representatives in the Wirks Commttee of different
sections and departments of the industry. But it is clear
that Rule 39 does not talk of any distribution of
constituenci es.
The relevant Rul e which provides for group of worknen's
representatives 1is Rule 42 but Rule 41 contenplates
consultation with the trade unions and where there is a
regi stered trade uni on the managenent i s expected to ask the
regi stered trade union to give infornmation as to how many of
the workmen are nenbers of the wunion and how their
menbership is distributed anong the sections, shops and
departnents of the establishnent. Rule 41 reads as under
"Consultation with trade unions: (1) Were any
wor kmen of an establishnment are nenbers of a
regi stered trade union the enployer shall ask the
union to informhimin witing
(a) how many of the workmen are nenbers of the
uni on; and
(b) how their nenbership is distributed anong the
secti ons, shops or departnents of t he
est abl i shnent .
(2) Where an enployer has reason to believe that
the information furnished to himunder sub-rule
(1) by any trade wunion is false, he may, after
informng the union, refer the matter to the
Assi stant Labour Conm ssioner (Central) concerned
for his deci sion; and the Assistant™ Labour
Conmi ssi oner (Central), after hearing the parties,
shal I decide

830
the matter and his decision shall be final."
Rul e 42 reads thus:
"Group of workmen’s representatives: on receipt of
the information called for wunder Rule 41, the

enpl oyer shall provide for the election  of
worknmen’s representative on the Commttee in two
gr oups:

(1) those to be elected by the worknen of the
establ i shnment who are menber s of the
regi stered trade uni on or unions, and
(2) those to be elected by the workmen of the
establishment who are not nmenbers of the
regi stered trade uni on or unions.
bearing the sane proportion to each other as the
union menbers in the establishment bear to the
non- nmenbers:
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Provi ded that where nore than half the
wor knmen are nenbers of the union or any one of the
uni ons, no such division shall be nade:

Provided further that where a registered
trade union neglects or fails to furnish the
information called for under sub-rule (1) of Rule
41 within one nmonth of the date of the notice
requiring it to furnish such information such
union shall for the purpose of this rule be
treated as if it did not exist:

Provi ded further that where any reference has
been nade by the enployer under sub-rule (2) of
Rule 41, the election shall be held on receipt of
the decision of  Assistant Labour Conmmi ssioner

(Central. )"
This Rule clearly provides-that the workers’ representatives
inthe Conmittee will be in two groups:(1l) those who are
el ected by the workmen who are nenbers of the registered
trade union or unions and (2)° other those who wll be

el ected by the worknen of the establishment who are not
nmenbers of the registered trade union or unions and it is
further provided that this -nunber would bear the same
proportion to each other ~as the wunion nenbers in the
est abl i shnent bear

831

to the non-nenbers. /' That clearly shows that if in an
industry there is or are registered trade unions and they
have their nenbership as the managenent w |l know under the
schene of Section 41, the nanagenment will fix the nunber of
seats in the Wrks Committee to be elected by the nenbers of
the union and by those who are not the nenbers of ‘the union
and the ratio between the nenbers representing the union
nmenbers and the menbers representing those who are not union
menbers will be the same as nmenbershi p-of the union vis-a-
Vi s non nenbers in the establishment.

There is yet another proviso which provides that where
nore than half the worknmen are nenbers of the union or any
one of the unions no such division wll be nmade. This
clearly goes to show that where in an industry ‘or an
establishnent the majority of the workers are in one union
the distribution as provided in Rule 42 wll not be
necessary, it wll only be one constituency. This schenme of
Rule 42 read with this proviso clearly goes to show that
where there is any registered trade union representingthe
majority of workers (more than 50% +the question of
distribution of constituencies does not  arise.  Learned
counsel for the appellant also contended that proviso to
Rule 43 contenplates division of the constituencies into
various sheds, departnments and sections as was done by the
managenent which was quashed by the Hi gh Court. Rule 43
reads as under:

"43. El ectoral constituencies: Were under Rule 42
of the workmen’s representatives are to be elected
intwo groups, the workmen entitled to vote shal
be divided into two electoral constituencies, the
one consisting of those who are nenbers of a
regi stered trade union and the other of those who
are not:

Provided that the enployer may, if he thinks
fit, subdivide the Electoral constituency or
constituencies, as the case nay be and direct that
wor kmen shall vote in either by groups, sections
shops or departments."”

This Rule starts with a situation where under Rule 42 the
workmen’ s representatives are to be elected in two groups
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and where such a situation exists. The proviso further
provides that if the enployer thinks fit may sub-divide the
el ectoral constituencies in a nmanner so that the workers may
vote either by groups or by sections or by departnents. But
it is clear from the |anguage of this Rule that this sub
di vision of constituencies only could be done if Rule 43
cones into

832

operation. Admittedly in the present case in this industry
the respondent trade union represents the nmmjority of the
workers that it has nore than SO per cent as its menbers and
the occasion for distribution of the woirks comrittee into
two constituencies as contenplated in Rule 42 does not arise
and if it is not so then Rule 43 does not come into
operation at all as Rule 43 .itself clearly states that this
Rule only comes into operation "where under Rule 42 the
wor kers representatives are to be elected in two groups”. It
is therefore clear that this proviso to Rule 43 is not an
i ndependent substantive provision and therefore on this
basis the contention advanced by learned counsel for the
appel l ants is of no substance.

It is therefore clear that the scheme of these Rul es
for constitution of Wirks ~Comrittees «clearly provide:(a)
where there is a registered trade union having nore than SO
per cent menbership of ‘the workers in that establishnent the
total nunmber of nenbers of the Wrks  Committee will be
el ected without distribution of any constituencies:(b) if in
an industry no trade union registered under the Trade Uni ons
Act represents nore than 50 per cent of the nmenbers then
only the election will be held  in tw constituencies, one
fromthe nmenbers of the registered trade uni on or unions and
the other fromnon nenbers of the trade unions.and it is
only in this contingency it is further provided that if the
enpl oyer thinks proper may further sub di vi de t he
constituency into departnent, section or shed. This clearly
indicates that there may be a situation in an particular
establ i shnent where sone section’ may have no nenbership of
any trade wunion at all whereas in other sections 'there may
be menbership of trade wunions then if under Rule 42'it has
to divide in tw constituencies that is nenbers of the
regi stered trade union and non nenbers. It may further sub-
divide in order to provide for representation to any section
of worknen who have no representation in any trade union at
all. It is therefore clear that when there is a registered
trade union in an establishment having nore than SO per cent
menbership this exercise under Rule 43 is futile and is not
called for as in this case as admttedly the respondent
uni ons nmenbership is nore than 50 per cent. The distribution
of constituencies under Rule 42 is not contenplated and
therefore there is no occasion for Rule 43 or  proviso
therein to come into operation. In this view of the matter,
in our opinion, the judgnment of the Hi gh Court is correct
and we see no reason to interfere with it. The appeal is

therefore dismssed. In the Crcunstances of the case,
parties are directed to bear their own costs.
N P V. Appeal dism ssed.
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