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Leave granted.

By the inmpugned judgment the High~ Court allowed the
appeal against the judgment of the Subordinate Judge,
Bhubaneswar making an award dated 26.3.1983 the rule of the
court, by which a sumof Rs.95,003/- was directed to be paid
to the appellant by 24.6.1983 failing which it was to carry
interest at the rate of 12 per cent per annum from 27.3.1983
till the date of payment. On behalf of the resoondent, the
award was challenged on the ground that the arbitrator was
inconpetent to nake the award in view of Section 41A(7) of
the Arbitration (Orissa Anendnent) Act, 1982 (Orissa Act 3
of 1983) which came into force w.e.f. 26.3.1983 and had t he
effect of anending the Indian Arbitration Act, 1940. Since
the date of the award and the date of the enforcenent of the
amendi ng Act are the same, the question Jis of the
applicability of the said anendment. This is the only
qguestion involved for decision in this appeal by specia
| eave.

The Arbitration (Orissa Amendnment) Act, 1982 was an Act
to amend the Arbitration Act, 1940 in its application to the
State of Orissa. It received the assent of the president of
India on 21.3.1983 and came into force on publication in the
Orissa Gazette, Extraordinary, No.358 dated 26.3.1983. A new
Section 41-A was inserted in the principal Act relating to
constitution of and references to the Arbitration Tribunal
Sub- secti on (1) of Secti on 41-A  provided t hat
notw t hst andi ng anyt hi ng contained in the Act or any
contract or any other instrunment, in all cases where the
State Governnent, a local or other authority controlled by
the State Governnment, statutory corporation or a Governnent
conpany is a party to the dispute, all references to
arbitration shall be nade to the Arbitration Tribunal. Sub-
section (2) provided for constitution of an Arbitration
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Tribunal by the State Governnent in the nmanner provided
therein. Sub-sections (3), (4), (5 and (6) relate to
ancillary mtters pertaining to constitution of t he

Arbitration Tribunal. Sub-section (7) relates to pending
proceedings and it is the construction of this provision
which is involved in this appeal. Sub-section (7) is as
under: -

"Al'l arbitration proceedings relating to

a dispute of the nature specified in

sub-section (1) which are pending before

any arbitrator on t he dat e of

commencement of the Arbitration (Oissa

Amendnent) Act, 1982 and in which no

award has been made by the said date,

shall stand transferred to and disposed

of by Arbitration Tribunal."

The only question.in the present case is: Wether the
arbitration proceeding in the ‘present case was such a
pendi ng proceeding “before the "arbitrator to be governed by
sub-section(7) of Section 41-A ? The controversy really
relates to_ the nmeaning of 'the expression "by the said date"
occurring in sub-section (7).

The contention of |earned counsel for the appellant is
that the arbitration proceeding in the present case was not
pendi ng before the /arbitrator on 26.3.1983 which is the date
of commencenent of the Act as the award ‘had been rmade on
that day. He subnmits that the date of commencenent of the
Act is to be included in the expression "by the said date"
and, therefore, the arbitrator was not di vested of
jurisdiction to make the awardon 26.3.1983. On the other
hand, | earned counsel for the respondent contends that the
Act having come into force on 26.3.1983, an award nade on
that day was without jurisdiction in a pending arbitration
proceedi ng which stood transferred to the Arbitration
Tribunal by virtue of sub-section (7) of Section 41-A
Learned counsel for the respondent further submtted that
the object of the anactnent was to prevent the m schief for
which the provi sion was enacted and, therefore, the
contenpl ated | egislation being widely publicised with the
assent of the President being given on 21.3.1983, the
construction which he suggests would pronote the object of
the legislation. It is well known that this anendnment was
made in the Arbitration Act because of the realisation on
account of strong observations by the courts in severa
arbitration cases from Oissa suggesting the desirability of
an Arbitration Tribunal to decide the arbitration disputes
in which the State Governnment, its instrunmentalities or
ot her public bodies were parti es.

Sub-section (7) of Section 41-A provides for automatic
transfer to the Arbitration Tribunal of all arbitration
proceedi ngs of the kind specified in sub-section (1) which
were "pending before any arbitrator on the date of
commencement” of the said Act and "in which no award had
been nade by the said date". Qobviously, the expression "by
the said date" here neans by the date of commencenent of the
Arbitration (Oissa Anendrment) Act, 1982. The first
expression clearly means an arbitration proceedi ng pendi ng
before any arbitrator on the date of comrencenent of the
Act, nanely, 26.3.1983. The neaning of the second expression
shoul d be consistent with that of the first expression since
the two could not be used to create a conflict. The purpose
of sub-section (7) is to divest the arbitrator of authority
to make the award in all such arbitration proceedi ngs which
were pendi ng before the arbitrator on the date of
commencement of the said Act and to provide for their
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automatic transfer to the Arbitration Tribunal. The Genera

Clauses Act. 1897 orovides that wunless the contrary is
expressed, an Act shall be construed as conming into
operation inmediately on the expiration of the day preceding
its coomencenment. There being no contrary indication in the
Act, it must be held that the said Act canme into force on
the midnight on the expiration of the day preceding its
conmencenent, i.e., the mdnight between 25th and 26th
March, 1983. There can be no doubt that if the second
expression "in which no award has been nade by the said
date" was not also present in sub-section (7), then the
undoubted result of the first expression would be that an
arbitration proceeding in which no award had been made upto
the mdnight between 25th and 26th March, 1983 woul d be a
pendi ng arbitration proceeding which automatically stood
transferred to the Arbitration Tribunal. The question

therefore, is whether the further words used in the second
expression in sub-section (7) nmust lead to a different
concl usion. The construction of the first expression being
unanbi guous, the second expression nmust be construed
har moni ously unless that i's not a permssible construction
of the expression "by the said date".

It does appear ‘to us that the second expression,
nanely, "in which no award has been made by the said date”
was further used in sub-section (7) ex abundante cautela to
clarify the neaning of pending proceedings by indicating
that only those arbitration proceedings in-which the award
al so had been made "by the said date" were excluded fromthe
operation of sub-section (7) and that every ot her
arbitration proceeding including those in which the award
al one renmai ned to be nade "by the said -date" stood

transferred to the Arbitration Tribunal. |In other words, if
the arbitration proceedi ngs had been cl osed 'but the
arbitrator had not made the award-till the m dni ght between

25th and 26th March, 1983 when the Act cane into force, it
was a pending arbitration proceedi ng governed by sub-section
(7). Acceptance of the appellant’s contention woul'd anount
to holding that even though the Act had conme into force on
the mdnight between 25th and 26th._ March, 1983, an award
made thereafter on 26th March, 1983  was not a  pending
arbitration proceeding on the date of comencenent of the
Act. Unless neaning of the expression "by the said date"
used in sub-section (7) be only that suggested by learned
counsel for the appellant, the construction which would
harmoni se with the neaning of the earlier-expression, mnust
be given to the provision

We may now consider the neaning of the word ‘by’ for
ascertaining the meaning of the expression "by the said
date". Meaning of the word ‘by’ in sone of the dictionaries
is -

Bl ack’s Law Dictionary (Sixth Edition)

"Before a certaintime;, .......... not

later than a certain time; on or before

a certaintine; .......... "

The New Shorter Oxford Engl i sh

Di ctionary

PR On or before, not later than

No doubt the word ‘by’ neans ‘before a certair time' as
well as ‘on or before a certain tine’. The question is :
whet her, the word ‘by’ in the expression "by the said date"
woul d mean in other words ‘before’ or ‘on’ 26.3.1983 in the
present context? W have already indicated the neaning of
the first expression "pending before any arbitrator on the
date of comencenent” to nmean clearly and unanbiguously
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pendi ng upto the mdni ght between 25th and 26th March, 1983,
i.e., before conmmencenent of the date 26.3.1983 or at the
time of expiry of preceding day i.e. 25.3.1983. The other
expression rmust, therefore, be construed in this context and
since the word ‘by’ means ‘before’ also, in this context it
must be held to nean ‘before’ and not ‘on’ the date of
commencenent of the Act. So construed, the second expression
would read as "in which no award has been nade before the
said date" i.e. in which no award has been made before the
date of conmencenent of the Act, nanely, 26.3.1983. This
woul d be the harmoni ous construction of the two expressions
in the provision.

Qovi ously, an award nade on 26. 3. 1983 cannot be said to
be an award made before 26.3.1983 and, therefore, the award
in the preset case having been nmade on 26.3.1983 and not
before 26.3.1983, the date of commancenent of the Act, the
arbitrator had no jurisdiction to make the award as it was a
pendi ng arbitration proceeding which automatically stood
transferred to the Arbitration Tribunal

Learned counsel for the appellant has referred to sone
deci si ons-wherein the word 'by" has been construed to nean
that it includes the end or the expiry of the date or period
indicated. As we have indicated, the neaning of the word
"by’ is both 'before’ as well as ’'on or before and,
therefore, the context in which it has been used becones
decisive. Were the context does not exclude the date
specified and pernmits its inclusionthe word 'by’ can be
construed to nmean "on’ and not ~'before’; and in that
situation, specification of thelimt of time by saying "by
that date" would require including the specified date upto
the expiry of that date for  conputation of the permtted
period. P.C. Mithu Chettiar vs. Narayanan Chettiar and
others, AIR 1928 Madras 528; Shei kh Nuroo vs. Seth Meghr aj
Rankaran Marwadi, AlIR 1937 Nagpur 139; T. A Janakuara Nai nar
vs. Periaswamy Goundan and others, AR 1949 Madras 376; and
Dharanraj Mahadeo vs. Additional Deputy Conm ssioner Akol a
and others, AIR 1957 Bonbay 154 are all decisions /in which
the context required the word “by’ to be read as ‘on’ and
not ‘before’ to permt inclusion of the period upto the
expiry of the date specified. W have alreadyindicated that
the context in the present case excludes the date specified
and, therefore, excludes the neaning ‘on"and requires the
word ‘by’ to be read as ‘hbefore’.

Eastaugh and others vs. Macpherson, [1954] 3 All E R
214 supports the view we have taken that the neaning of the
word ‘by’ in the phrase ‘by’ the date’ can nean ‘on or
before the date’ or ‘before the date’ depending on the
context in which the word by’ has been used and the neani ng
to be preferred should be that which it has in the given
context. W have indicated that in the context ~of the
provi sion nmade in sub-section (7) of Section 41-A neani ng of
the word ‘by’ must be ‘before’ and not ‘on’ in order to
harmoni se with the neaning of the earlier part of  sub-
section (7) and to prompte the object of its enactnent. The
High Court’s conclusion that the arbitrator in the present
case had no jurisdiction on 26.3.1983 to nake the award does
not suffer fromany infirmty.

Consequently, the appeal fails and is dism ssed.




