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RESPONDENT:
SMI. BHURI DEVI & ORS

DATE OF JUDGVENT: 05/ 12/ 1996

BENCH
K. RAMASVWAMY, K. VENKATASVWAM

ACT:
HEADNOTE:
JUDGVENT:
ORDER
This appeal by special |eave arises fromthe judgment

of the D vision Bench of the Rajasthan Hi gh Court at Jai pur
Bench, made on March 28, 1980 in LPA No.147/69.

The undi sput ed facts are t hat the CGover nient
constituted a Mandi Comm ttee duly nom nating the nenbers,
at NeemKa-Thana for sale of agriculture produce. The
property was acquired by the Government. ~ Allotnents were
made for construction of shops by traders. Plot Nos, A1 and
A-2 were allotted to the appellant on December 21, 1953 and
on paynment of consideration the patta was granted on June
21, 1954 and possession was delivered on the sane day. The
appel l ant al so indisputably had  raised construction on the
plots. But in June 1956, the Conmmittee appears to have
i npeded to proceed with further construction on the ground
that one Jhutha Lal was carrying on construction. On that
basis, on October 6, 1956, the patta was cancelled. On 7th
Cct ober, 1956, Ram Gopal @Gajanand, the husband of  Bhuri
Devi, the first respondent herein, nade two successive
applications. On the basis thereof, two plots cane to be
allotted to himon Cctober 8, 1956 and possessi on-al so was
given to himby beat of drum This led to the filing of
proceedi ngs under Section 145, Cr. P.C. at the instance of
Ram Gopal, U timately, proceedings under Section 145 ended
in adirection by the High Court in crinmnal revision to |ay
the suit. Consequently, the appellant filed civil Suit
No.3/59 in the court of Senior GCivil Judge, Jaipur on
January 15, 1959 for possession and danages. The respondent -
defendants filed the witten statenent on March 31, 1959
admtting the allotnent of the land in favour of the
appel l ant, but justified that the same cane to be cancell ed
according to the rules and allotnment was nade in favour of
Ram Gopal. The trial Court framed necessary issues and
recorded the finding that cancellation of patta in favour of
the appellant and allotnent of patta in favour of Ram Gopa
was bad in law. The appellant was in possession of the
property. The Mandi Committee was hot justified in
cancelling the grant of patta and allotting the land to Ram
CGopal. On that basis, the trial Court decreed the suit. On
appeal, the main point addressed was on the legality of the
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cancel l ation of the patta granted in favour of the appell ant
and the grant of patta in favour of Ram Gopal. The | earned
singl e Judge upheld the findings of the trial Court holding
that the cancellation of patta granted in favour of the
appellant is bad in |law and equally upheld the finding that
the grant of patta in favour of respondent was bad in | aw
In the Letters Patent Appeal, the only question argued by
the |l earned counsel appearing for the respondent before the
Di vision Bench was as to the non-execution on the patta in
conpliance of Article 299 of the Constitution. The Division
Bench uphol ding the contention, set aside the judgnent and
decree of the trial Court and that of the first appellate
Court and dismissed the 'suit. Thus, this appeal by specia
| eave.

Shri D.D. Thakur, 1earned senior counsel appearing for
the appellants, contends that in view of the finding
recorded by the trial Court as upheld by the single Judge
that the appellant was in possession of the property, he is
entitled to the decree for possession. The suit based on
possessory title is, therefore, valid in |aw He contends
that Rules nmde by the Mandi Conmittee for allotnment of the
and were duly approved by Rajpramukh; the Tehsildar was
enmpowered under Rule'5 to grant patta in favour of the
allottee; the Tehsildar accordingly had granted the patta to
the appellant; therefore, the grant is valid in |law, though
it was not executed in the manner contenplated by Article
299 of the Constitution. The appellant having paid the
consi deration and ‘was put in possession and . also having
constructed shops upto plinth Ievel, the non-conpliance of
execution of the deed in the letter and spirit of Article
299 does not take away the right of the appellant to be in
| egal and valid possession of the property. In  support
thereof, he placed reliance on Nair Service Society Ltd. vs.
Rev. Father K C. Alexander & Os. [(1968) 3 SCR ' 163],
Chat turbhuj Vithal das Jasani vs: Mreshwar Parashram & O's.
[ (1954) SCC 817], Ms. Davecos Garnents Factory vs. State of
Rajasthan [AIR 1971 SC 141] and/ M Mhamma vs. Union of
India [AIR 1982 Bom 443]. He also contends ‘that the
respondent had not pleaded invalidity of the patta violating
Article 299 of the Constitution. Therefore, the plea could
not be permtted to be raised for the first time in the
Letter Patents Appeal. In support thereof, —he relied upon
the decision of this Court in Nirod Baran Banerjee vs. Dy
Conmi ssi oner of Hazaribagh [(1980) 3 SCC 5]. He contends
that the appellant had constructed the shops; he was in
possession and the finding that he is in possession would
aid his right to seek possession even if he was wongfully
di spossessed by the respondent who has no better title than
the appel |l ant.

Shri Bhim Rao Nai k, |earned senior counsel appearing
for the respondent, resists the contentions. According to
the | earned counsel, after the proceedi ngs under Section 145
cane to a terminus, the appellant filed a wit petition in
the H gh Court seeking to quash the cancellation of the
patta granted in favour of the appellant. The H gh Court
while dismssing the wit petition has given liberty tot eh
appellant to avail of the renedy of filing a suit for
chal | engi ng the cancellation of the patta; pursuant thereto,
noti ce under Section 80, CPC was given, but the appellant
did not inplead the Mandi Conmittee or the Government as co-
defendant. Therefore, the suit 1is bad for nonjoinder of
necessary parties. The appellant had not pleaded nor sought
declaration in the suit that the cancellation of the patta
granted in his favour is bad or that the grant of patta in
favour of the respondent is invalid. In their absence, the
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suit is not based either on title or on possession. Since he
was not in possession and the suit was not filed within six
nonths fromthe date of dispossession under Section 6 of the
Specific Relief Act, 1963, the suit as such is not
mai nt ai nabl e. He also contends that w thout there being any
attenpt to seek a pleain the plaint for declaration of
title, the findings recorded by the courts below on
invalidity of cancellation of appellants’ patta or of the
grant to the respondent are not sustainable in law. He al so
contends that the appellant had not objected in the High
Court as to the invalidity of the patta being in violation
of Article 299 of the Constitution. Since it goes to the
root of the jurisdiction of the authorities, it could be
raised at any time. |n support thereof, he placed reliance
on a judgnment of this Court in Pavanj Sridhara Rao vs.
Government of A P. (AIR 1996 SC 1334]. He further contends
that the non-joinder of the necessary parties vitiates the
decree for possession. In support thereof, he placed
reliance on U. P. Anmas Evam Vikas Parishad vs. Gyan Devi
[(1995) 2 SCC 326], Lastly, it is contended that since the
proceedi ngs were pending for along tine and this is the
third round of litigation, the parties nay be directed to
conprom se each taking a plot and that the claimnts are
prepared to pay over necessary expenditure incurred by the
appel lants for raising the construction upto the plinth
stage. He al so ' contends that Bhuri Devi, the first
respondent died, pending appeal; her legal representatives
have not been brought on record and, therefore, the appea
i s abat ed.

In view of the respective contention, the first
guestion that arises for consideration is; ~whether the
appeal has abated on account of failure to substitute the
| egal representatives of the 1lst respondent. It is seen that
the original allottee, Ram Gopal ~is represented by his
wi dow, Bhuri Devi and Kam a, the daughter. Kam a and Bhuri
Devi are on record representing his estate. Therefore, on
the demi se of Bhuri Devi, Kam a being already on record, is
representing the estate of her nother as well as her father
Ram Gopal. Under these circunstances, the appeal has not
been abated nor is there any need to bring separately the
| egal representatives of Bhuri Devi on.record.

It is seen that the appellant was admttedly allotted
the aforestated two plots after receiving consideration
i.e., Nazarana by the Mandi Committee for construction of
shops. It is true that in the plaint, no specific prayer was
made seeking decl aration of the invalidity of t he
cancel l ation of patta granted to the appellant or-invalidity
of the patta granted in favour of Ram Gopal. In fact, in the
witten statenent these pleas were rai sed by Ram Gopal ; the
respondent. On that basis, the issues canme to be settled.
The trial Court had gone into all the questions and recorded
the finding against the respondents that grant of patta to
Ram Gopal was invalid and al so cancellation of patta of the

appel lant was illegal. Before the |earned single Judge of
the appellate Court, when the respondent carried the matter
agai nst the decree of the trial Court, t he mai n

concentration was on those issues. Even the findings of
possessi on of the appellant was neither disputed nor
directly addressed. Learned single Judge has gone in depth
on those issues and held that the cancellation of the patta
in favour of the appellant is bad in law. Equally, it was
held that the grant of the patta in favour of the respondent
was also not bona fide. Under these circunmstances, the
findings recorded by the trial Court that the appellant was
in possession and that he remained in possession were
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allowed to becone final. As regards the findings as to the
invalidity of the grant of patta in favour of the respondent
and cancellation of the patta of the appellant, they were
allowed to becone final since these questions were not
canvassed before the Division Bench in the LPA. As stated
earlier, the only question was as to the invalidity of the
patta not having been executed in conpliance with Article
299, on the basis of several judgments in that behal f. The
Di vi sion Bench canme to the conclusion that execution of the
patta in conformty with Article 299 of the Constitution s
mandatory and the failure of conpliance thereof renders the
grant of patta void. The correctness of this proposition was
not and could not be canvassed by Shri Thakur. But he
focused the attention on the Rules made by the Conmittee as
approved by the Rajpramukh and the grant nade in furtherance
thereof to the respondent.. Land was acquired by the
Government for allotment to traders for construction of
shops and Mandi- Conmittee was duly constituted for that
purpose. I't is seen that, admittedly, after the Rules were
nmade by ‘the Mandi Conmittee, the sane were subnmitted to the
CGovernment for— approval. The Rajpranukh did give approva
for the sane. Thus, Rules had |egal sanction for allotnent
of the plots to thetraders in accordance therewith. The
allotment requires to be nade by the Tehsildar and the Chair
man of the Conmittee ~and the Tehsildar under Rule 5 was
enpowered to grant the patta and deliver possession thereof.
In fact, that procedure was followed, allotnment of two plots
was made to the appellant by the Comrittee and the Tehsil dar
granted patta. There was no vice or violation of Rules. No
vice or violation of Rules was pointed to the Division Bench
nor even to us. These facts are also not in dispute. Thus,
it would be clear that the allotnent nade to the appellant
was made in accordance with Rul es for public purpose and the
appel l ant was put in possession accordingly. He, as a fact,
started construction upto plinth1evel. The cancellation was
not valid as found by the trial Court and the | earned single
Judge.

Under these circunstances, the question arises; whether
the failure to execute the patta in conformity with Article
299(1) of the Constitution renders the grant thereof to the
appel l ant void? It is seen that when the Rules are made for
grant of patta, the necessary inplicationis that the grant
nmust, of necessity be, in conformty with Article 299(1) of
the Constitution as nodulated or nodified, as per the Rules
nmade by the Governnment. In view of the finding recorded
earlier that admttedly Tehsildar and Chairman - of the
Conmittee was authorised to grant patta, the Tehsildar did
grant patta and deliver possession in terns thereof after
receipt of the consideration and the Tehsildar put’ the
appel l ant in possession of the plots. Thereby, he becane the
absolute owner of the property. It is seen that in a quick
succession after the cancellation of patta on October 4,
1956, Ram Copal made two successive applications on October
7, 1956, on the sane day the patta was granted to him-and
possession was delivered on Cctober 8, 1956. But the sane
was, admittedly, stayed by the Collector in this proceedings
on the even date. In D. G Factory case (supra), the
I nspector General of Police, Rajasthan had executed an
agreement on March 22, 1960 with the appellant therein. The
said agreement was not in conformty with Article 299(1) of
the Constitution. The Inspector General had duly been
authorised to execute the agreenent on behalf of the State.
But he did not express that he had executed it on behal f of
the Governor but he signed in his capacity as |nspector
CGeneral of Police, Rajasthan. On those facts, this Court had
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held that the Inspector General, having duly executed the
contract, though it was not expressed to be on behal f of the
Governor and though it was not in full conpliance with the
requi rement of Article 299(12), it was in substance an
agreement executed by the Rajpranukh. In Union of India vs.
A L. Rallia Ram [(1964) 3 SCR 164], the tenders were
accepted by the Chief Director of Purchases on behal f of the
Covernment. The question arose; whether it was in conpliance
of Section 175(3) of the Government of India Act, 1935 which
is analogous to Art.299(1). He has signed in his officia

desi gnation, though he did not state that he had executed it
on behalf of the Governor General. The Court read into it
and found that in the Iight of the applications undertaken

it would be reasonable to hold that the contract was
executed on behalf of ~the Governor CGeneral. Thus, it would
be clear that when the Rules, duly approved by the
Raj pramukh, authorised Mandi Committee represented by the
Chai rman and the Tehsildar to allot the plots of land to the
traders and did, in fact, in accordance with that Rules
allotted the sane after receipt of the consideration and
subsequent thereto, the Tehsildar, having been authorised to
del i ver possession and did in fact deliver the possession

the execution of the grant of the patta who was in
conformity with the Rules and in substance on behal f of the
Governor. Thus, the grant of the patta of the respondent was
still-born. Under ' these circunstances, the trial Court as
well as the learned single Judge rightly ~held that the
cancel l ation of patta of the appellant is bad in |aw and the
grant of patta to the respondent was not vali d.

The next question-is; whether the failure to inplead
the necessary parties, i.e., the Mandi Comm ttee, renders
the suit as invalid? Oder 1 Rule 13 CPC envisages thus;

"13. Ohjections as to non-joinder

or msjoinder. -- Al objections on
the ground of non- j.oi_nder or
m sj oi nder  of parties shall  be

taken at the wearliest possible

opportunity and, in all cases where

issues are settled, at or before

such settlement, wunless the ground

of obj ection has subsequent iy

arisen, and any such objection not

so taken shall be deenmed to have

been wai ved. "

Though the respondent has pleaded ~in the witten
statenment the non-joinder of necessary parties and -an issue
was raised, the trial Court had negatived it and the sane
was reiterated and argued before the |earned single Judge.
The | earned single Judge also has held that though the
Covernment may be a proper party to the suit, but /since
claimfor possession is not being sought for against the
CGovernment or Mand they are not necessary parties. The
decree for possession granted by the trial Court rmay not
bind the Government on the ground. However, the om ssion to
i npl ead the Governnent or the Mandi Conmmttee as a co-
defendant is not vitiated by Oder 1, Rule 13, CPC
Therefore, the suit need not be dism ssed on the ground of
their nonjoinder. As seen, these findings were allowed to
becorme final, since that aspect of the nmatter was not argued
before the Division Bench. The respondent waived that
obj ection before the Division Bench. Thus, it is not open to
the appellants to raise that objection in this appeal. It is
accordingly rejected.

The next question is; whether the decree for possession
could be granted in favour of the appellant. It is true that
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the suit was not filed within six nmonths under Section 6 of
the Specific Rel i ef Act. But, as seen earlier, the

proceedi ngs under Section 145 were initiated at the instance
of the respondent Ram GCopal and were pending for long tinme
until the revision was dismssed by the Hi gh Court giving
liberty to the appellant to file the suit for possession

Under these circunstances, the suit came to be filed
i Mmediately after the proceedings cane to a termnus, no
doubt, after issue of notice to the Governnent under Section
80 CPC and after expiry of 60 days tine required under
Section 80 CPC. Under these circunmstances, it nust be
concluded that in substance the suit is one under Section 6
of the Specific Relief Act.

This Court has elaborately considered in Nair Service
Society’'s case as to when the suit for possession would lie.
The society was granted patta of 160 acres of land and
thereafter the appellant-Society was granted possession of
the same.  The respondent-plaintiff filed the suit alleging
that the 'respondent was dispossessed of his 130 acres of
suit land by the society and for recovery of the sane. The
trial Court decreed the suit. But,  on appeal in the High
Court, the Society applied, ~on the last day of the hearing
of the appeal, for amendment of its witten statenment. The
Hi gh court rejected the application as belated and decreed
the suit against the Society. Wien the matter had cone up to
this Court, this Court elaborately considered the entire
controversy and hel d thus:

"No doubt there are a few ol d cases

in which this view was expressed

but they have since been either

overruled or dissented from The

uniformview of the courts is that

if s.9 of the Specific Relief Act

is utilised the plaintiff need not

prove title and the title of the

def endant does not avail him When,

however, the period of 6 nmonths has

passed questions of title can be

rai sed by the defendant and if he

does SO t he pl aintiff nmust

establish a better title or fail

In other words, the right is only

restricted to possession only in a

suit wunder s.9 of the Specific

Relief Act but that does not bar a

suit on prior possession within 12

years and title need not be proved

unl ess the defendant can prove one.

The present anended articles 64 and

65 bring out this di fference.

Article 64 enables a suit within 12

years from dispossession, for

possession of imovable property

based on possession and not on

title, when the plaintiff while in

possessi on of the property has been

di spossessed. Article 65 is for

possessi on of inmrovabl e property or

any interest therein based on

title. The amendnent is not

renmedial but declaratory of the

law. In our judgnment the suit was

conpetent."

A person in possession of |and

wi thout other title has a devisable
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interest, and the heir of his
devi se can mai nt ai n ej ect ment
against a person who had entered
upon the |and cannot howtitle or
possession in any one prior to the
testator. No doubt, as stated by
Lord Machagt hen in Perry V.
Clissold, Doe v. Barnard (supra)
| ays down the proposition that "If
a person having only a possessory
title to land be supplanted in the
possessi on by anot her who has
hi nmsel f no bet ter title and
afterwards brings an action to
recover the land, he nmust fail in
case he shows in the course of the
proceedi ngs that the title on which
he  seeks to recover was nerely

possessory". Lord Machagt hen
observes further t hat it is
di fficult, if not _inpossible to

reconcile Asher V.- Wiitlock wth
Doe V. Barnard and then concl udes:
The judgnent of Cockbur n,

C.J., is/ clear on the point.
The rest of t he Cour t
concurred and it nmay be

observed ' that one of the
nmenbers of the court in Asher
v. Witlock (Lush,~ J.) had
been counsel for t he
successful party in Doe V.
Barnard. The concl usi on at
whi ch the court arrived in Doe
V. Bar nard is har dl'y
consistent with the views of
such emnent authorities on
real property law as M.
Prest on and M. Joshua
Wllianms. It is opposed to the
opi ni ons of noder n t ext -
witers of such weight and
aut hority as Pr of essor
Mai tl and and Hol nes, J. of the
Supreme Court of the United
St ates (see articles by
Prof essor Maitland in the Law
Quarterly Review Vols. 1,2 and
4; Holmes, Common Law p. 244;
Professor J.B. Anes in 3 Harv.
Law Rev. 324 n.")
The difference in the two cases and
whi ch made Asher v. Wite prevails
in indicated in that case by
Mellor, J. thus:
“In Doe v. Barnard the plaintiff
did not rely on her own possession
nerely, but showed a prior
possession in her husband, wth
whom she was unconnected in point
of title. Here the first possessor
is connected in title with the
plaintiff, for there can be no
doubt that the testator’s interest
was devi sable."
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On these findings it was held that the suit, as laid,
was nmai nt ai nabl e.

In Chatturbhus Vithaldas Jasani’'s case, the question
arose: whether the violation of the execution of the
contract in conformty wth Article 299(1) of t he
Constitution renders the contract void or any consequentia
rights would flow? On consideration thereof, this Court had
hel d t hus:

"The contention was that as these

contracts were not expressed to be

made by the President they are
void. Cases were cited to us under
the Government of ‘India Acts of

1919 and 1935. Certain sections in

these Acts were said to be sinilar

to article 299. W do not think
that they are, but-in any case the
rulings under Section 30(2) of the

Government of ~India Act, <1915, as

amended by the Governnent of India

Act of 1919 disclose a difference

of opinion. Thus, Krishnji Nilkant

vs. Secretary of State [AIR 1937

Bom 449] ruled that contracts with

the Secretary of State nust be by a

deed executed /on behalf of the

Secretary of | State for Indian and

in his name. They cannot be made by

correspondence or _orally. Secretary

of State v. Bhagwandas [AI'R 1938

Bom 1981 and Devi Prasad Sri

Krishna Prasad Ltd. v. Secretary of

State [AIR 1941 ALL. 377] held they

could be made by correspondence.

Secretary of State v. OQl. Sarin &

Conpany [ILR Il Lah. 375] took an

intermediate view and held that

though contracts in the prescribed
form could not be enforced by
ei t her si de, a claim for
conpensati on under Section 70 of
the Indian Contract Act would lie.”

Fol | owi ng of these above view, it

was hel d that

"None of these provisions is quite

the sane as article 299. For

exanple in article 166, as also in

Section 40(1) of the Governnent of

Indian Act of 1935, there is a

cl ause which says that "orders" and

"expressed" in the name of the

CGovernor  of CGovernor-Ceneral in

Council and "authenticated" in the

manner prescribed shall be called

in question on the ground that it
is not an "order" or "instrument"
etc. "made" or "executed" by the

Governor or CGovernor-Ceneral in

Council. It was held that the

provisions had to be read as a

whol e and when that was done it

becane evident that the intention
of t he | egi sl ature and t he

Constitution was to dispense wth

proof of the due "making" and
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"execution" when t he form
prescribed was followed but not to
i nval idate orders and instrunents
ot herwi se valid. Article 299(1)
does not contain a simlar clause,
so we are unable to apply the same
reasoni ng here.

In our opinion, this is a type of
contract to which section 230(3) of
the Indian Contract Act woul d
apply. This vi ew obvi at ed t he

i nconveni ence and justice to
i nnocent persons which the Federa
Court felt in J.K Gas Pl ant

Manuf acturing Co., Ltd. v. The King
Emperor [(1947) ~F.C.R 141 at 156,
157] and at the sane tine protects
CGovernment . W feel that some
reasonable meani ng nust be attached
to article 29991). W do not think
the provisions were “inserted for
the sake of nere form W feel they
are there to safeguard Governnent
agai nst unaut hori sed contracts. |If
in fact a contract is unauthorised
or in excess of authority it is
right that Government should be
saf eqguarded. On' the other hand, an
officer entering.into a contract on
behal f of CGovernnent can al ways
saf eguard hi nsel f by havi ng
recourse to the proper form In
between is a large cl ass of
contracts, probably by far the
greatest in nunbers, which~ though
aut horised, are for one  reason or
other not in proper form (It s
only right t hat an i'nnocent
contracting party should not suffer
because of this and if there is no
ot her defect or objection we have
no doubt Government wll always
accept the responsibility. If not,
its interests are safeguarded as we
think the Constitution intended
that they should be."

Utimately, it was held at page 835
t hus;

"In the present case, there can be
no doubt that the Chairman of the
Board of Adm nistration acted on
behal f of the Union Government and
his authority to contract in that
capacity was not questioned. There
can equally be no doubt that both
sides acted in the belief and on
the assunption, which was also the
fact, that the goods were intended
for Governnent purposes, nanely,
anmenities for the troops. The only
flaw is that the contracts were not
in proper formand so, because of
this purely technical defect, the
princi pal could not have been used.
But that is just the kind of case
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that Section 230(3) of the Indian

Contract Act is designed to neet.

It would, in our opi nion, be

di sastrous to hol d t hat t he

hundreds of Governnent officers who

have daily to enter into a variety

of contracts, often of a petty

nat ur e, ad sonet i nes in an

enmer gency, cannot contract orally

or through correspondence and that

every petty contract must be

effected by a ponderous | ega

docunent couched in . a particular

form It my be that Governnent

will not be bound by the contract

in that case, but that is a very

different thing from saying that

the contracts as such are void and

of no effect. 1t only neans that

the ‘principal cannot be sued; but

we take it there would be nothing

to prevent ratification, especially

if that was for the benefit of

CGovernment. There is authority for

the view that when a Governnent

of ficer acts in excess of authority

Government is bound if it ratifies

the excess: see The Collector ~of

Masul i pat nam vs. Caval y Venkat a

Narrai napah [8 MA 529 at 554]. W

accordingly hold that the contracts

in question here are not void

si nply because the Union Government

coul d not have been sued on them by

reason of article 299(1)."

It was accordingly held that though the contract was
not executed in the formprescribed under Article 299(1),
nonet hel ess the consequential benefits could be ‘had under
the contract since the Government was the beneficiary and
restitution could be ordered under  Section 70 of the
Contract Act. The sanme view was reiterated in D-G Factory
case.

It would, thus, be clear that though the contract was
not executed strictly in conformty with Article 299(1) of
the Constitution but it is in conformty with the "Rules
approved by the Rajpranmukh. The contract is not void, though
it was not executed in terns of Article 299(1). Here, we nay
di spose of this case wth an observation ‘that initia
allotrment itself was not tainted with fraud or illega
consi deration or any such circunstances which would render
the allotnment as having been nade in fraud or abuse of power
or with oblique consideration.

The allotnent having been made after receipt of the
consi deration, the patta cane to be issued in favour of the
appel l ant and possessi on was accordingly del i vered.
Thereafter, he started construction of shops for carrying
the business. It is seen that the object of allotnent is to
regul ate the sale or purchase of the agriculture produce in
a systematic manner. The Committee came to be constituted
and directed to allot the |Iands as per the Rul es approved by
the Government. It is not the case that allotnent was not
nade in conformty with t he Rul es. Under t hese
circunst ances, we hold that though the contract was not
executed strictly in conformity wth Article 299(1) of the
Constitution, as held earlier, it was done in furtherance of
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duly approved Rules to elongate public purpose, i.e., narket
yard. Thereby, the possession delivered to the appellant is
valid in law. In viewof the findings as accepted by the
| earned single Judge, that the cancellation of the patta
granted to the appellant is invalid, the possession remains
to be wvalid. Under these circunstances, he having cone in
possession lawfully into t he property and started
construction, cannot be unlawfully di spossessed and no such
procedure was adopted to dispossess him Therefore, his suit
for possession was clearly maintainable.

It is true that a court may go into a question at any
stage if it goes to the root of the matter to decide its
validity. Therefore, there is no quarrel on the proposition
of law. But in this case, the failure to inplead the
necessary parties does not go to the root of the natter; nor
does the execution of the contract in conformity wth
Article 299(1) of the Constitution render the grant of patta
void. Under these circunstances, the respondent could not
rightly raise that objection for the first time in the High
Court before the Letters Patent Bench. No doubt, this
obj ection was rai sed and we are not concluding this question
on this technical ground alone, but we are satisfied, on
nmerits, that the cancellation of the patta to the appellant
was not valid in law Equally, the grant of patta, as a
consequence, to the respondent, also is not correct in |aw

It is true that" if proper and necessary parties, are
not inpleaded, no relief could be grantedto a party by
operation of Order I, Rule 13, CPC as laid by this Court in
paragraph 21 in Gain Devi’'s case (supra). As held earlier
this issue was raised and the learned single Judge has
uphel d the decree of the trial Court. As stated earlier, the
sanme question was not argued before the Division Bench
Under these circunstances, we do not find that the Division
Bench was justified in wupsetting the decree of the tria
Court as confirnmed by the | earned single Judge.

Though Shri  Bhim Rao Naik ~has contended that an
opportunity nmay be given to conprom se the natter seeking
al l ot ment of one plot each, " learned counsel for the
appel l ant has stated that his client is not present in the
Court to seek instructions; under these circunstances, they
could not rmake any statenent in that behalf. In view of the
fact that this issue was raised at the fag end of the
argunents, as last mnute desperate attenpt, we -cannot
detain the judgnent any further

The appeal is accordingly allowed. The Judgnment of the
Di vi sion Bench stands set aside and that of the trial Court
as confirmed by the | earned single Judge stands restored. No
costs.




