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conpany pendi ng reference-Di spute regarding past bonus-Dutty
of Tribunal to conplete adjudication and nmake Award.
I ndustrial Dispute--Bonus--Avail able Surplus-Cal cul ati on of.

HEADNOTE:

The State Governnent referred under s. 4K of the UP
Industrial Disputes Act, 1947, the question whether the
appel lants were to be required to pay -bonus, to their
wor kmen for the years 1960 to 1961 and if so at what ' rate.
Pendi ng the reference the undertaki ngs of the appellant were
conmpul sorily acquired. The Tribunal” however, continued the
proceedi ngs and directed the enpl oyers to pay three/ nonths’
basi ¢ wage as bonus for the period. To the profits of the
conpany as found by the tribunal for working out the Labour
Appel late Tribunal Full Bench Fornmula, the tribunal added
three claims made by the worknen, nanely, (1) Excess
debit to coal and fuel consunption; (2) estimated revenue
for one nmonth and (3) notional revenue on the basis of
units produced but not accounted for. The Tribunal all owed
the expenses clained by enployers as prior-charge as  also
the notional normal depreciation. The Tribunal also allowed
as prior charge 5 per cent of the share capital while the
managenment clainmed it at six per cent.

In appeal to this Court against the Award of he Tribunal the
appel lants also raised a prelimnary point that after the
appel l ant taki ng was taken over the industrial dispute, if
any, between it and its worknen ceased to exist.

Al'l owi ng the appeal

HELD : On the facts of the case, the Tribunal went wong in
al | owi ng any bonus to the workers.

(1) The broad proposition that as soon as a particular

i ndustry ceases to function any adjudication in respect of a
di spute which had occurred prior thereto becones abortive,
cannot be accepted. |If the dispute is one which relates to
the past working of the industry and in particular where the
claim of the workmen is for benefits which according to
their view had accrued to themin the past, it can hardly be
said that the adjudication is wthout any purpose. Wer e
the dispute, as in the present case, is over a claim of
benefits by way of bonus for work done in the past it would
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be the duty of the Tribunal to conplete the adjudication and
nake its award. No doubt the nain object of the Act is to
ensure industrial peace but equally inportant is the purpose
behind the Act that the worknmen should not be deprived of
their legitimate share of profits nade by the industry. [556
C, 562 C

Pipraich Sugar MIls Ltd. v. Pipraich Sugar MIls Mazdoor
Union, [1956] S.C R 872, Ms. Burn & Co.Ltd. v. Their
Workmen, [1956] S.C.R 781, The A C.C. Ltd. v. its Wrknen,
[1959] S.C. R 925 at 955,

554
Banaras |Ice Factory Ltd. v. Its Wirkmen, [1957] S.C. R 143
and Autonobile Products of India Ltd. v. Rukinaji Bala,

[1955] 1 S.C.R 1241, referred to.

Hari prasad Shivshankar~ Shukla v. A D. Divikar, [1957]
S.C.R 121 and U P. Electric Supply Co. Ltd. v. R K  Shukla
JUDGVENT:

(2) The ~Tri bunal~ went- wong in  adding back the three
amounts to the gross profits.

(a)Merely because a figure is to be found in the audited
bal ance sheet of the conpany, the industrial tribunal is not
bound to accept the said figure, if challenged. But when
the figures for expenses incurred in connection wth fue
given in the bal ance-sheet are al so deposed to by a witness
the Tribunal shoul'd not have di scarded the evidence of the
witness on this point. The figure as shown in the balance-
sheet shoul d have been accepted by the Tribunal and there
shoul d have been no deduction on account of excess debit to
coal and fuel consunption. [564 A (C

(b), The non-inclusion of one nonth’s ’'revenue in respect of
hul k supplies etc. was bona fide caused by swi tching over to
a different basis of accounting whichthe enployer could
lawfully have done and the Tribunal was not justified in
adding back the ampunt to the profits as it had done. [566
Bl

(c)I'n applying the Full Bench Fornula the enpl oyers cannot
be charged with any notional profits which they should have
made, although the formula itself is notional. [t has never
been held by this Court that if through the inefficiency in
the working of the industry or by reason of use of defective
machi nery of apparatus full profits are not received wth
the result that nationally |abour is deprived of a share
thereof, the Tribunal adjudicating on the question of =~ bonus
payable to labour for a particular year should add back to
the gross profits as shown in the bal ance-sheet the _anount
of profit lost through the inefficiency or negligence of the
enpl oyers. [568- G

The A.C.C. Ltd. v. Its Worknen, [1959] S.C R 925 at 955 and
Ms. J. K Cotton Manufacturers Ltd. Kanpur. v. ~ Their
Wor kmen, 1954 L.A.C. 716 at 745, referred to.

(3)This Court has held that a return of six per cent is
ordinarily considered to be a fair return on the 'capita
invested in the case of paid up capital and also that in a
particul ar i ndustry where the risk in the business was great
there woul d be a good cause for providing for six per cent.
Deducting the amounts allowed by the Tribunal as prior
charge as al so the notional nornal depreciation and all ow ng
a return on the capital at six per cent the available
surplus would not be enough to nmeet the provisions for
Statutory Contingency Reserve and Statutory Devel opnent
Reserve. Wiile it is true that these anmounts cannot be
considered as prior charges far the purpose of finding
avail able surplus they have to be taken into consideration
when the question of distribution to the workers out of the
avai |l abl e surplus arises. [569 C D
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Ms Burn & Co. Ltd. v. Their Worknen, [1956] S.C.R 781
Pierce Leslie & Co. Ltd., Kozhi kode v. Wdrknen, [1960] 3
S.CR 194, National Engineering Industries Ltd. v. its
Workmen, [1968] 1 S.C R 779, Ms. Bareilly Electricity
Supply Co. Ltd. v. The Wbrknen, [1972] 2 S.C R 241 and
Mat hura Prasad Srivastava v. Saugor Electric Supply Co. Ltd.
[1966] 2 L.L.J. 307, referred to.
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&

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1255 and
1256 of 1966.

Appeal s by special |leave fromthe Award dated Novenber 16,
1965 of the |Industrial — Tribunal (111), Allahabad in
Adj udi cati on Cases Nos. 9 and 12 of 1962.

G B. Pai, Harish Chandra, H K - Puri and B. Ranrakhi ani

for the appellant (in both the appeals).

J.P. Goyal, for respondent No. 1 (in C.A No. 1255 of
1966) .

J.P. Goyal and M V. Goswani, for respondent no. 1 (in
C. A No. 1256 of 1966).

P.N. Tiwari, Secretary, INTUC, U P. in person, for
respondent No. 3 (i'n both the appeals).

L.M Singhvi, and O/ P. Rana, for respondent No. 4 (in
both the appeal s).

The Judgnent of the Court was delivered by

Mtter, J. These two appeals by special |eave arise out of
an award of the Industrial Tribunal Allahabad following two
references dated 24th January, 1962 by the State of U P.
tinder S. 4-Kof the U P. Industrial Disputes Act, 1947.
The subject matter of both the references was, whether the
enployers (the appellants before this~ Court) should be
required to pay bonus to their workmen for the year 1960-61
and if so, at what rate.

The U P. Electric Supply Co., Ltd. (the appellants  herein)
had two electricity undertakings, one at Allahabad and the
ot her at Lucknow. It carried on the business of = generation
and distribution of electricity under two licences one for
Al l ahabad and the other for Lucknow wthin the areas
specified therein. In pursuance of the provisions of
paragraph 12 of the said licences the U P. Electricity Board
conpul sorily acquired the said undertaki ngs of the conpany
including the business of generation and ~distribution of
electricity in the areas covered by the licences w th effect
from16th Septenber, 1964. The Tribunal had however entered
on the reference on 29th January 1962 and its | proceedi ngs
continued down to 16th Novenmber, 1965 when a comon  award
was nmade directing the enployers to pay three nonths” /basic
wages as bonus to all the worknmen entitled thereto for the
year 1960-61. These appeal s are agai nst the said award.

On behal f of the appellant, a prelimnary point was raised,
viz., that after the appellants’ undertaki ng was taken over
in Septenber, 1964 the industrial dispute, if any, between
it and its workmen ceased to exist. The reasoning behind
the argunent was

556

that if the industry itself disappeared any adjudication
with regard to a dispute which had arisen in the past would
be a fruitless errand and any award nmade on the reference
thereafter woul d be ineffective. Qur attention was drawn to
certain decisions of this Court in support of the above
reasoning. Before we proceed to do so, we "think it will be
proper to exam ne the question as if it were res-integra.
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In our view, the broad proposition put forward by counse
for the appellant that as soon as a particular industry
ceases to function any adjudication in respect of a dispute
whi ch had occurred prior thereto becones abortive cannot be

accept ed. It may be that an adjudication which concerns
only the future working of the industry becones redundant
when the industry itself cones to an end. |If the dispute is

one which relates to the past working of the industry and in
particular where the claimof the worknen is for benefits
whi ch according to their view had accrued to them in the
past, it can hardly be said that the adjudication is wthout

any purpose. If the worknen ask for better service
conditions |ike the revision of wage scales, dearness
al l owance, nedical and other facilities, gratuity etc. it

woul d be wuseless for the Tribunal to conplete the
adj udi cati on and award howthe service conditions etc. ought
to be bettered or revised where as industry is non-est.
VWere however the dispute, as inthis case, is over a claim

to benefits by way of bonus for work done in the past, it
woul d be “the duty of the Tribunal to conplete t he
adj udi cation and nake its award.~ If the Tribunal finds that

because of the service rendered by the workers in the past
an industry reaped profits whereof a portion should go to
the worknmen it should not' lie in the nouth of the enployers
to say that inasnuch as they have ceased to carry on
busi ness their obligation to pay for service rendered in the
past should be w ped out. There is ,no logic in the
submi ssion nmade on' behalf of the appellants that the
ascertainment of the liability even with regard to the
working of the industry in the past can take place only
during the subsistence of the relationship of ~master and
servant between the enpl oyers and the enpl oyed.

Counsel for the appellant referred to certain provisions in
Chapter V-A of the Industrial ~Disputes Act, 1947 as
illustrative of his argument that in cases where |egislature
felt it necessary to provide for relief to workers even
after the <closure or transfer of ,an industry /it nmade
express provisions therefore. [In particular, reliance was
made to S. 25-FF and 25-FFF to show that by the first of the
above provi si ons the 1legislature had provi ded for
conpensation to certain worknmen where the ownership or
management of an undertaking was transferred, whet her
voluntarily or by operation of law. Simlarly conpensation
had been provided for in S. 25-FFF for workmen in cases
where on the cl osing down of

557

an undertaking for any reason whatever worknen were to be
treated as having been retrenched thus giving them the
benefit of retrenchnent conpensation. Reference was /also
made to S. 33-C of the Act under which a workman /coul d
approach the appropriate Government for recovery of npneys
due to him under a settlenment or an award under the
provisions of Ch. V-A of the Act. In our view, by 'these
provisions the | egislature sought to give redress to worknen
in the contingencies nentioned in the said sections which
are of comon occurrence. ’'these sections do not lay down
that on the closure or transfer of an wundertaking the
enpl oyers were to be relieved of all other obligations to or
clains of the workers. The preanble to the Industria
Di sputes Act which expressly ains at preventing strikes and
| ockouts is in pari materia to the U P. Industrial Disputes
Act i.e. "to nmke provision for the investigation and
settlenent of industrial disputes, and for certain other
pur poses" cannot be read down to nean that the statute was
being enacted only for the purpose of securing industria
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peace so far as the future working of the industry was
concerned. No doubt the nmain object of the Act is to ensure
i ndustrial peace but equally inmportant is the purpose behind
the Act that the workmen should not be deprived of their
legitimate share of profits nade by the industry. The
central object of the Act is to preserve industrial harnony
which would be neaningless if the workers of a particular
industry were to be deprived of benefits of services
rendered in the past.

The first decision of this Court which bears on this point
is the case of Pipraich Sugar MIIs Ltd. v. Pipraich Sugar
MI1Ils Mazdoor Union(1l). The facts in that case were shortly
as follows. Owing to continued |osses suffered by the
appel l ant its nanagenent asked the State Government either
to increase its quota of sugarcane or to pernmt it to sel
the mlls. In pursuance of the Government’s perm ssion to
sell, the mlls were sold to a Mdras party. As the
crushing season was on at that time the appellant obtained
fromthe purchaser a |ease of the mlls for the then current
season agreeing to deliver possession of the mlls on the
term nation of the |lease. There were negotiations between
t he appel lant, and the WMidras party for the f or ner
dismantling the machinery and erecting it at Madras for a
| unp consideration expecting to performthe contract through
its own worknmen./ On-coming to know of this, the worknen
assuned a hostile attitude to the whol e transaction and gave
a notice of strike. There were negotiations between the
parties thereafter which averted the strike and the crushing
went on till the season cane to an end. Thereafter the
wor kmen refused to help in the-dismantling of the mlls.
The Covernment however declined to interfere with the sale
of the nachinery and

(1) [1956] S.C.R 872.

558

the mnagenent discharged the workers. In view of the
inability of the appellant to take up the contract, the
purchaser entered into direct negotiations with the ' worknen
and concluded an agreenent with themfor dismantling the
machi nery.. The net result was that the appellant | ost the
contract, on which as adnmtted by the respondent, it would
have earned a profit of at least Rs. 2 |akhs. The workers
having taken the benefit of a direct contract wth the
purchaser for disnmantling the nachinery, next turned  their
,attention to the appellant, and on the basis of  certain

earlier letters sent a notice to it on 19th April, 1951
asking for distribution anong the workers of the 25% | abour -
share of the profits on sale of machinery. The State

CGovernment referred to an Industrial Tribunal the dispute:
"Whet her the services of worknen, if so how
many, were term nated by the concern  without
settlenent of their due clains and inproperly;
and if so, to what relief are the ‘worknen
concerned entitled ?"

The Tribunal held the closure of the business and the sale

of the machinery to be bona fide, that the conduct of the

wor kmen had been throughout unfair and such as to disentitle
them to conpensation but that the promise contained in
certain letters of the conmpany to pay 25 per cent profits
realised by the sale of the mlls was binding on the
management. It was held that Rs. 45,000/- was thus payable
to the worknen. The appeal of the managenment to the Labour

Appel late Tribunal being rejected, the natter cane to this

Court by special |eave. One of the points urged on behalf

of the appellants was that it was a condition precedent to

the exercise by the State of its power under s. 3 of the
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U P. Industrial Disputes Act that there could be no
i ndustri al di spute unl ess there was a subsisting
rel ati onship of an enployer and an enpl oyee; and inasmuch as
the appellant had sold its nmills and di scharged the workmen
on 21st March 1951 no question of any relationship of
enpl oyer and enpl oyee surviving thereafter could arise and
the notification under S. 3 of the Act on Novenmber 16, 1951
was i nconpetent.

It was pointed out by this Court that the entire scheme of
the Act assuned that there was in existence a dispute and
"the provisions of the Act relating to | ock-out, strike, |ay
of f, retrenchment, conciliation and adjudication proceedi ngs
the period during which the awards are to be in force have
neaning only if they refer . to an industry which is running
and not one which is closed." Reference was nmade to Messrs
Burn & Co. Ltd. v. Their Workmen(1) and the observation of
this Court that the object of-all |abour Ilegislation was
firstly to ensure fair terns to the worknmen, and secondly to
(1) [1956] S.CR 781

559

prevent disputes between enpl oyers and enpl oyees, so that
production mght not be adversely affected and the |arger
interests of the public mght not suffer. Both these
objects can have their fulfillment only in an existing
i ndustry and not a 'dead industry. The Court observed that

if the contention of the worknen that = the nmanagenent by
their letters dated January 3, 1951 and January 10, 1951 had
agreed to nake payments to them was well founded, the
dispute related to a claimwhich arose while the industry

was in existence and between persons who stood in the
relationship of enployer and enployees, and- that would
clearly be an industrial dispute as defined in the Act. It
was further remarked that section 3 "only requires, . apart
fromother conditions, with which we are not concerned, that
there shoul d be an industrial dispute before there can be a
reference, and we have held that it would be an industria

dispute if it arises out of an existing industry. /If that
condition is satisfied, the conpetence of the State for
taking action under that section is conplete, and the fact
that the industry has since been closed can have, no effect
on it." It :ls pertinent to note the Court’s observation
that "if the contention of the appellant was correct there
was nothing to prevent an enpl oyer who. intended for good
and comercial reasons to close his business from -indul ging

on a | arge-scal e any unfair | abour practices in
victimsation and in wongful dism ssals and escaping the
consequences thereof by closing down the |Industry". The

Court finally held that
. . . . on atrue construction of . S. 3,/ the
power of the State to nake. a reference /under
that section nust be determ ned with reference
not to the date on which it is made but to the
date on which the right which is the subject-
matter of the dispute arises, and that the
machi nery provided under the Act would  be
avai |l abl e for working out the rights which had

ed prior to the dissolution of the
busi ness. "

On the nerits however this Court held against the agreenent

put forward by the workmen and all owed the appeal setting

asi de the award of conpensation made by the Tri bunal

Turning to Burn & Company’s case (supra) which was decided

by the same Bench of Judges it nay be noted that one of the

di sputes which led to the reference by the State CGovernnent

was regardi ng bonus clained by the workers. Wth regard to

accru
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this the Court observed that the reasons for the grant of
bonus was that the workers should share in the prosperity to
which they have contributed. In The Associated Cenent
Conpanies Ltd. v. Its Worknmen(1l) it was said that grant of
bonus to worknen was based on a two-fold consideration i.e.
(1) labour was entitled to

(1) [21959] S.C.R 925 at 955.

560

a share of the profits because it had partially contributed
to the same and (2) it was entitled to claimthat the gap
bet ween actual wage and |iving wage shall within reasonable
l[imts be filled up.

Banaras |Ice Factory Ltd. v. Its Wrkmen(,) referred to by
t he | ear ned counsel for the appel | ant is clearly
di sti ngui shabl e. There the question arose as to the
applicability of ss. 22 and 23 of the Industrial D sputes
(Appel l ate Tribunal) Act, 1950 and referring to the Case of
The Autonopbil e Products of India Ltd. v. Rukmaji Bala (2) it
was pointed out that the object of s. 22 of the said Act was
"to protect the worknmen concerned in di sputes which forned
t he subject-matter of pendi ng pr oceedi ngs agai nst
victimsation" and to ensure that proceedings in connection
with industrial disputes already pending should be brought
to a termnation in apeaceful atnosphere and that no
enpl oyer should during the pendency of @ these proceedings
take any action of the kind nmentioned in the sections which
may give rise to fresh disputes likely to further exacerbate
the already strained rel ati ons between the enployer and the
workmen. Clearly these objects_were capable of  fulfill nment
in a running or continuing industry only and not, .in a dead
i ndustry.

In our view the decision of this Court in Hariprasad Shiv-
shankar Shukla v. A D. Divikar ( 3 ) does not support the
appel lant’s contention. The facts in one of the | appeals
whi ch was the subject matter of that decision were that the
Barsi Light Railway Conpany served-a notice on its / worknen
on Novenber 11, 1953 intimating that as a result of the
Government of India s decision to termnate the contract of
the railway conmpany and take over the railway from January
1, 1954 the services of all the worknen of the railway
conpany would be termnated with effect fromthe afternoon
of Decenmber 31, 1953. The notice further showed that the
Government of India intended to enploy such of the staff of
the conmpany as would be willing to serve the railway  on
terms and conditions which would be notified | ater. These
were actually intimted by the Railway Board on Decenber 15,
1953. In substance the new terns and conditions as enbodi ed
in the letter and three specified forns stated that the
service of the staff enployed by Governnent would be treated
as continuous for certain specific purposes only, ~such as

contribution to provident fund,, |eave, passes and privilege
ticket orders, educational and nedical facilities etc. But
it was made clear that previous service under the railway
conpany woul d not count for the purpose of seniority. Soon

thereafter the President of the Railwaynens’ Union filed a
large nunber of application on behalf of the erstwhile
wor knmen

(1) [1957] S.C.R 143.

(2) [1955] 1 S.C R 1241.

(3) [1957] S.C.R 121

561

of the railway conmpany under s. 15 of the Paynent of Wages
Act, 1936 for paynent of retrenchnent conpensation to the
said workmen wunder el. (b) of S. 25V of the Industria
Di sputes Act, 1947. The application were made to the G vi
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Judge of Madha, the authority under the. Paynment of Wages
Act. The issues framed by the Gvil Judge were-(1) Wether
the authority under the Paynent of Wages Act, 1936, had
jurisdiction to deal with and adjudicate on the claim of
retrenchnment conpensation; (2) whether the erstwhile worknen
were entitled to claimconmpensation under el. (b) of S. 25F
of the Act; add (3) whether they had been retrenched by
their former enployer. The Civil Judge found against the
wor kmen on issue No. 1 but in their favour on the other two
i ssues. In wit petition before the High Court of Bonbay
the parties agreed that-the matter should be decided on
nmerits and not on the question of jurisdiction. The Hgh
Court held that the workmen were entitled to claim
conpensation under s. 25-F(b) of the Act and the railway
conpany was liable to pay such conpensation. The rmain
argunent turned on the question as to whether the definition
clause regarding retrenchnent-i.e. s. 2(oo) of +the Act,
covered the cases of closure of business when the closure
was real and bona fide. It was in these circunstances that
the court observed that (p. 135)
S except perhaps S. 25FF (inserted in
1956. ... .. ) which can be said to bring a
cl osed or dead industry within the purview of
the Act the provisions of the Act, almpst in
their entirely, deal wth an existing or
contii nui ng i ndustry. Al the provi si ons
relating to lay off in ss. 25Ato 25E are al so
i nappropriate. in a dead business."
On the question, as to whether on the death of an enpl oyer
or on the reconstruction of a conpany the former business
carried on by the heirs or by the reconstructed conpany the
workmen would be entitled to retrenchnent conpensation
though they continued in service as before, this Court
observed that there nust be conpel ling reasons in the  words
of the statute before it could be held that such was the
intention of the legislature,.
In our view neither the observation in this case nor in U P.
El ectric Supply Co. Ltd. v. R K. Shukla and Another(1) have
any application to the facts in_ the case before us.
Ret r enchnent has been specially provided - for by the
| egi sl ature and the questions of closure of an industry and
the transfer of an industry have been expressly provided for
in the Industrial D sputes Act. Although the main purpose
of the Act is to provide for collective settlenment  of
di sputes and mmi ntenance of industrial peace we cannot hold
(1) [1970]-1 S.C. R 507.
2-L3Sup.Cl /72
562
that a tribunal which is called upon to adjudicate  on a
dispute relating to a share of the profits earned by the
conpany in the past on behal f of the worknen becones functus
offcio or t hat the dispute becores i ncapabl e of
determ nati on wunder the Act when the industry is closed.
The claim as already pointed out is for services rendered
in the past and the dispute was a live one at the tine when
the reference was nade by the State Governnment and i ndeed
continued so for nmore than three years thereafter. It was
only because of the protracted proceedings of the tribuna
that the award cane to be made as |late as Novenber 1965.
The cl osure of the business |long after the rendering of the
services by the workmen and the reference of the dispute to
the tribunal cannot w pe out the claimof the workmen or
annul the adjudication in respect thereof.
This brings us to the merits of the case. The profits of
the conpany for working out the Labour Appellate Tribuna
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Ful | Bench fornmula as found by the Tribunal for the rel evant
year was Rs. 23,42,352/-. The tribunal however added back
thereto three clainms nade by the worknen, nanely, (1) excess
debit to coal and fuel consunption. 67,817; (2) estimated
revenue for one month Rs. 1,85,519 and (3) notional revenue
on the basis of units produced but not accounted for Rs.
2,50,000/ which would raise the figure of profits to Rs.
28, 54, 803. We find ourselves unable to accept any of the
above additions nmade by the tribunal referred to above.

The workmen submitted a nunber of interrogatories for reply
by the conpany and one of these related to the break up of
Rs. 59,67,466 shown as coal and fuel in the revenue and

profit and | oss account of the conpany. |In their reply the
conpany gave the followi ng figures :-
1. (a) Contractors bill for carting, stacking and
putting coal into hoppers Rs. 6,67,477-68
(b) Contractors bill for crushing coal 18, 986- -39

(c) Mscellaneous charges (being charges for
i nsurance, rent of land for stacking coal etc.)8,001-50

(d) Proportionate wages to staff 9, 063-24
7,03,528-81
(e) Price of coal consumed 52, 63, 938- 85
59, 67, 467- 66
The Conpany’s witness M Ghosh gave evidence on this and
other subjects before the tribunal.  It-appears that his
exam nati on went on from 27th October 1964 to 10th August
1965. In his exam nation-in-chief Ghosh referred to various
accounts, prepared from
563

the books of account and records of the conpany and ' audited
by a firmof well known chartered accountants. He gave the
figures of coal consumed both at All ahabad and Lucknow and
the average price per netric ton : these were 69,432.02
metric tops in Lucknow at Rs. 45-28 per ton ex-hopper and
60,673-03 nmetric tons at Allahabad at Rs. 45-42 per ‘ton ex-
hopper. He also said that the cost of fuel oil  was Rs.
67,950-02 for the two units. He was closely cross-exan ned
with regard to the statenments produced by him and the
revenue |edgers disclosed by the conpany. He said in his
cross-exam nation under date 21st January 1965 that the
figure of Rs. 59,67,467-66 shown -at page 6 of the profit
and | oss account included not only Rs. 52,63, 938- 85
nent i oned in the interrogatories but also the ot her
follow ng itens:--

A Contractors bill for carting stacking and putting coa

i nto hoppers (including cost of fue

amounting to Rs 67,950--01) Rs.6,67477-68
B. Contractors bil

for crushing coal 18, 986-39

C. M scel | aneous charges (bei ng charges

for insurance, rent of |land for

stacking coal etc.) 8, 001-50

D. Proportionate wages

to staff 9, 063- 24

He was closely examined with regard to the accounts and with
respect to many figures when he said that w thout | ooking
into the journals he could not say what was included in the
sundry’s account. There can belittle doubt that the conpany
was using a diesel engine for the generation of electricity
the hire of which alone cost the conmpany Rs. 2,00,000 in the
rel evant year and nention is nmade of the use of the diese

engine in the Directors’ report dated 28th August, 1961

This is also borne out by the answer to interrogatory No. 4




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 16

submtted by the worknen to the enployers. In his cross-
exam nati on Ghosh said that the figure of Rs. 59,67,467-66
had been taken fromthe revenue | edger of the head office,
and wthout reference to the revenue account statenments he
could not say whether the value shown against coal and fue
was in respect of the coal consuned or was the anmpbunt spent
for purchase of coal during the nonth. According to him
coal was purchased both at the units and through the head
office., The tribunal wongly observed that it was for the
first tine in his cross-examnation that Ghosh had stated
that the contractors’ bill of Rs. 6,67,477-68 included the
cost of fuel ampunting to Rs. 67,952-02. As already noted-,
Ghosh in his exam nation-in-chief had nmentioned the cost of
fuel oil at Rs. 67,950-02. " The Tribunal also observed that
the conmpany had not produced any record and whatever they
had stated in reply to the interrogatories or in reply to
wor kimrens’ comments, _after inspection, did not
corroborate the statement of  Ghosh that out of the
contractors’ bill for Rs. 6,67,477-68 a sumof Rs. 67,952-02
was in respect of the cost of fuel 0il. The tribunal went
by the two certificates Exs. E-2 and E-3 issued by the
chartered accountants both dated 22nd Decenber 1961 giving
the figures of coal consunmed at the two
564
generating stations and their average price per nmetric ton
and on that basis reached the conclusion that the conpany
had spent Rs. 58,99,650-90 on fuel for, the  relevant year
and, contrasting this figure with Rs. 59,67,467-66 concluded
that there was an excess expenditure on this itemin the sum
of Rs. 67, 817.
In our view the Tribunal’'s conclusion cannot be ‘accepted.
It was the same firmof chartered accountants who i ssued
Exs. E-2 and E-3 who were responsible for  preparation of
t he bal ance sheet and profit and | oss account of the conpany
whi ch were accepted by the income-tax departnent. While it
is true that nmerely because a figure is to be found in the
audi ted bal ance sheet of the conpany an industrial /tribuna
is not bound to accept’ the said figure if challenged It
must be said that when the figures for expenses incurred in
connection wth fuel given in the balance sheet are also
deposed to by a witness who gives the break-up thereof and
says even in his exam nation-in-chief that the cost of fue
oil was Rs. 67,950-02 which is repeated in cross-exanination
and the witness is not asked in particular as to how this
figure was arrived at, although the witness was exani ned for
nearly 10 nonths, the tribunal should not have discarded his
evidence on this point. The break-up of the figure Rs.
59, 67, 467-66 was disclosed aS early as 25th August 1962 of
which Rs. 7,03,528-81 accounted for (1) contractors  bills
for carting, stacking and putting coal into hoppers, (2)
contractors bill for crushing coal, (3) nm scel | aneous
charges (4) proportionate wages to staff and (5) price of
coal consumed and the books of account and records of the
conpany were made avail able for inspection to the workers.
In these circunstances the different figures of the break-up
shoul d not have been disregarded by the tribunal : nore so,
because the chartered accountants were giving certificates
only in respect to the expenses for coal delivered into the
hoppers. in the accounting year. |t being undisputed that
the conpany was wusing a diesel plant for gener ati ng
electricity it would be surprising if no expenses were
incurred for purchasing the diesel oil to run it wth. It
may be that in the different accounts of the conpany cost of
fuel oil was not separately recorded but was put under the
general head of raw material for running and working the

t he
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turbines nanely, coal. Not one of the several w tnesses
exami ned on behalf of the workmen had made any statenent
that fuel oil was not required by the conpany for the
rel evant year of account. In our view, the figure of Rs.
59, 67,467-66 as shown in the bal ance sheet shoul d have , been
accepted by the tribunal from which there should have been
no deduction of the figure Rs. 67,817.

The Tribunal added back a sumof Rs. 1,85,519/- to the
figure of profits on the ground that the conpany had

i ncl uded only the revenue of Il nonths and not of 12 nonths
as it should

565

have done for the workinng out of the Full Bench formula.

The prelimnary objection of the worknmen before t he
exam nation of the witnesses was that the revenue on account
of light and power shown-in the revenue account was rmuch
less than the real revenue as it did not take into account
various itens of revenue. After inspection of the accounts,
the workmen filed a specific objection that one nonths
revenue ampunting to Rs. 1,85,519-14 had not been accounted
for and the profits had been reduced to the said extent.
According to the appell ant this discrepancy is accounted for
by the fact that it changed its system of accounting in
February 1962 which was given effect to fromthe nmonth of
January 1962. One of the witnesses for the worknmen A. P
Saxena who was an old account clerk off the conpany gave
evidence to the effect that it was his duty to prepare bills
of all bulk supply consuners, temporary connections and
sundry sales and that it was also his duty to maintain bulk
supply consuner | edgers and prepare its sumary every nonth.
He added t hat
“I'n the disputed year through office order No.
12 dated 23-2-61 the revenue on account of al
bul k supply cane to be entered in the  nonth
subsequent to the nmonth in which it had
accrued. This practice is still continuing.
Thi s change cane about in January 1961. Prior
to January 1961, the revenue was entered in
the nmonth in which it accrued. The result of
this change was that the revenue for March
1961 anounting to Its. 1,85,519-14 was taken
as the revenue of the succeeding year and in
the disputed vyear revenue from bulk ~“supply
consuners was shown for only 11 nonths. In
the bulk supply | edger the incone from bul k
supply consuners for January 1961 is shown as-
bl ank. In the consuner |edger sunmary for
January 1961 also the entry “against _bulk
supply consuners is blank."
In his cross-examnation he admtted that the bill on
account of bul k supply consuned in January 1961 was sent in
February 1961. This is also borne out by two office orders
dated 15th February 1961 and 23rd February 1961. Accor di ng
to the first, the revenue statistics for the nonth of March
was to be sent by the latest by 3rd of April. This was also
enphasi sed on by the docunent dated 23rd February 1961 that
bills for bulk supply and cinena and other categories of
consunmers should be conpleted by the third week of March
1961 and in order that this may be facilitated the nmeter
readings taken in the nonth of March or February should be
debited in the nonths of March or February notwithstanding
that such neter reading might relate to he consunption for
the nmonth of January. It is not as if the conpany was
depriving the workmen of the benefit of one nonth’s revenue
566
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as regards the bonus due to them \What really happened was
that for the year ending March 1961 only Il nonths’ revenue
was taken into account and the bill for the nonth of March
for bulk supplies etc. was sent in April 1961. What ever
i ncomre the conpany had for such supply in the month of March
was taken into account in the succeeding year. The non-

i nclusi on of one month’'s revenue in respect of bulk supplies
etc. was bonafide caused by the switching over to a
different basis of accounting which the enployer could
awfully have done and the tribunal was not justified in
addi ng back the sumof Rs. 1,85,519-14 to the profits as it
had done.

Wth regard to the third itemof Rs. 2,50,000/- added back
to the balance of profit and | oss account by the tribunal
it must be noted that the original claimof the worknen was
that the enployers had failed to account for wunits of
electricity generated of the value of Rs. 28,20,306-50 in
the relevant year of account. After inspection of the
records by the company the, worknen stated that no | ess than
2,25,62,452 units of energy had not been accounted for at
Al 'l ahabad - and Lucknow and-t he m ni mrum val ue of these wunits
at 12 p. per unit cane to Rs. 28,20,306-50 and the sane
shoul d be added back. = The reply of the conmpany was that the
unaccounted for units represented the loss in transm ssion
distribution and also loss of units due to errors in neters
and |eakage in lines and this was a normal ‘and unavoi dabl e
feature in electricity supply undertakings. The wor knen
filed statenents Exs.. W 1 and W2 showi ng the total nunber
of wunits generated and purchased by the enployers from
others as well as the total ~number of ~units sold to
consuners or otherwise used in power stations and
auxiliaries besides the number of units wunaccounted for.
They also filed a statement Ex. W3 showing the  revenue
earned during the year. The tribunal found that Exs. W1
and W2 were in fact copies of some of the items contained
in EX. W 31. Ex. W1l is a chart showing (1) wunits
generated at Al |l ahabad and Lucknow;, (2) units purchased at
Al | ahabad and Lucknow;, (3) units used on power station and
auxiliaries at Allahabad and Lucknow, (4) wunits sold at
Al | ahabad and Lucknow, and (5) units unaccounted for at
Al | ahabad and Lucknow. All the figures ate for the period
April 1960 to March 1961. It is worthy of note that both at
Al | ahabad and at Lucknow the figures for units unaccounted
for were very high. At Allahabad the highest figure was for
the mouth of January 1961 viz., 2868847 units and at Lucknow
the highest figure was reached- in July 1960, viz., ~ 1739855
units. The lowest figure of wunits wunaccounted for at
Al | ahabad was reached in February 1961 viz., 138705 while
that for Lucknow was al so reached in the same nouth 151764.
The figures of units unaccounted for at both places do not
follow any particular pattern.

567

The figure next bel ow 2868847 for January 1961 for All ahabad
was 1291679 for Allahabad in March 1961, while at Lucknow
the wunits wunaccounted for were well over a mllion in_6
nmont hs out of 12; at Allahabad the million mark was crossed
only on three occasions. The conpany’'s wtness, Ghosh,
adnmitted that in January 1961 the unaccounted for units at
Al | ahabad were as high as 61.7 per cent of the total units
generated and he only ventured to guess that there was a
heavy loss or waste of energy through breakdown or
unexpect ed | eakages. The Tribunal was alive to the fact
that a certain anmount of loss was bound to occur in
transm ssion, distribution and conversion but took the view
that the sane shoul d not have exceeded 10 to 15 per cent of
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the electricity generated, and after allowing a nmargin of
wast age of about 8 |lakhs units out of 28 | akhs unaccounted
for the nonth of January 1961 at Al |l ahabad he took the view
that the value of 20 | akhs of units at the mninumrate of
12 p. per unit i.e. Rs. 2,50,000 ought to be added back to
the profits. In our view, the tribunal’s approach to the
guestion was wholly wunwarranted. The 1loss of electric
energy was fairly high in all the nonths both at Allahabad

and at Lucknow except for one or two nonths out of the year

There was no suggestion on behalf of the workmen that
electric energy could have been surreptitiously dealt wth
by the company either for depriving the worknen of their

share of the profit or for any other purpose. El ectric
energy as is well known cannot be transmitted except through
transm ssion |ines and without any surreptitious manipul a-

tion of the neter of which there was no allegation al
energy produced at the power station as also those supplied
to consumers whether in bulk or otherwise would be duly
recorded i'n the meters. What was not so recorded could only
be due ‘toloss in transm ssion or  conversion. Unusual | y
hi gh wastage woul d certainly indicate serious |eakage and
inefficient working unless it was explained by some break-
down. But in applying the Full Bench fornula the enployers
cannot be <charged with any notional ©profits which they
should have made although the forrmula itself is notional
In The Associ ated Cenent Conpanies’ case(l) it was pointed
out by this Court
"The  working of the formula (the Full Bench
forrmulla) begins with the figure of gross
profits taken fromthe profit and | oss account
which were arrived at after paynent of wages
and dearness allowance to the enployees and
other itens of expenditure. “As a general rule
the ampunt of gross profits thus ascertained
is accepted without submtting the statenent
of the profit and | oss account to a close
scrutiny. If, however, it appears t hat
entries have been nmade on the debit/ side
deliberately and nmala, fide to reduce the
amount of gross profits, it would be open to
the tribunal to exanm ne the
568
gquestion and if it is satisfied that the
i mpugned entries have been nade nala fide it
may disallow them'
Approving of the dictumin Ms. J. K Cotton Mnufacturers
Ltd., Kanpur v. Their Workmen(1l) that "if nanaging agents
deliberately divert profits to the selling agents with a
view to deprive | abour of their bonus and pay comm ssion to
the selling agents at high rates then certainly the nmatter
must be taken into consideration in the determnation of
avail abl e surplus bal ance" this Court said that
"I't would likewi se be open to the parties to
claim the exclusion of itens either on the
credit or on the debit side on the ground that
the inpugned itens are wholly extraneous and
entirely unrelated to, the trading profits of
the vyear. In considering such a plea the
tribunal must resist the tenptation of
di ssecting the bal ance-sheet too mnutely or
of attenpting to reconstruct it in any manner
It is only glaring cases where the inpugned
itemmay be patently and obviously extraneous
that a plea for its exclusion should be
entertained. Where the enployer nakes profits
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in the course of carrying on his trade or
busi ness, it would be unreasonable to inquire
whet her each one of the itens of the said
profit is related to the contribution rmade. by
the labour. In such matters the tribunal nust
take an overall, practical and common sense
Vi ew. Thus it may be stated that as a rule
the gross profits appearing at the foot of
the statement of the profit and | oss account
should be taken as the basic figure while,
working out the formula...... once it is
realised that in working out the formula the
bonus year i's 'taken as a unit self-sufficient
by itself, the decisions of the Labour
Appel l ate Tribunal in regard to the refund of
excess profits tax and the adjustment of the
previous year’ s depreciation and | osses
agai nst ~ the bonus vyear’s profits nust be
treated as |ogical and sound."
It has ‘never been held by this Court that if through the
inefficiency in the working of the industry ’'or by reason of
use of defective machinery or apparatus full profits are not
received with the result-that nationally the Iabour is
deprived of a share thereof, the tribunal adjudicating on
the question of bonus payable to | abour for a particular
year should add back to the gross profits as shown in the
bal ance sheet the anmount of profit 1ost. through the
i nefficiency or negligence of the enployers.
(1) (1954) L.A.C 716 at 745.
569
The above remarks apply to the case of addi ng back of Rs.
2,50,000 for unaccounted units of electrical energy as also
to the figure of Rs. 67,817 added back by the tribunal to
the bal ance of gross profits of Rs. 23,51, 467/-.
If the said three anounts are not to be added back to the
profit according to the, balance sheet we have to start with
the figure of Rs. 23,51,467 inthe working sheet. The
tribunal allowed Rs. 5,83,520 as expenses claimed by the
enpl oyers as prior charge out of the said figure as also
the notional ;normal depreciation of Rs. 13,16, 804. Thi s

woul d | eave a surplus of Rs. 4,51,143/-. The next figure of
prior charge which the Tribunal allowed was.  Rs. 2,80, 000
at 5 per cent on the share capital while the nanage-. nent

clained it at 6 per cent i.e. Rs. 3,36,000/-. As for back
as 1960 in Ms. Pierce Leslie & Co. Ltd. Kozhikode v. The
Workmen(1l) this Court held that a return of 6%is ordinarily

considered to be a fair return on the capital invested in
the case of paid up capital. The Court also said that in a
particul ar industry where the risk in the business was great
there wll be a good cause for providing for 6 per /cent.
Qur attention was drawn to the case of National Engineering
Industries Ltd. v. Its Wirkmen ( 2 ). In this case it

appears that the Tribunal had. allowed 7-1/4 per cent on the
paid up capital instead of 8.57 per cent <clainmed by the
conpany. Referring to the Associated Cenent Conpany’'s case
(supra) that although 6 per cent would be a fair provision
for payment of interest this Court observed that the rule
was not to be regarded as inflexible, and in awarding
interest "if' the tribunal were to find that it were to
grant 6% interest on paid up capital, nothing or no
appreci able amunt would be left for bonus, it can adjust
the rate of interest so as to accombpdate reasonably the
claim for bonus and thus nmeet the demands of both, as
reasonably as possible." The Tribunal awarded 5% interest
basing its conclusion on the fact that in the year 1960-61
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the bank rate of interest was 4% and that-on an earlier
occasion i.e. Adjudication Case No. 57/1958 5% had been
allowed. In our view, the addition of 2 to 3 per cent over
the bank rate is quite proper as formulated in Ms. Pi erce
Leslie Conmpany’s case and provision, for 6%interest on paid
up capital is normally quite appropriate. W may in this
connection nmention that only very recently in the,” case of
Ms Bareilly Electricity Supply Co. Ltd. v. The Worknmen(3)
this Court had approved of the conputation of interest at 6%
on the share capital and we see no reason to depart
therefrom

It was urged on behalf of the workers that the conmpany had-
been a prosperous one, that it had built up large reserves
and was paying dividend to its sharehol ders and as such the
proper figure,

(1) [1950] 3 S.C R 194.

(2) [1968] 1 S.C. R~ 779.

(3) (1972) 2 S.C'R 241.
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for interest would be 5 %and not 6 % In view of the
decisions - of this Court we find ourselves unable to accede
to this argunment. Allowi ng return on share capital at 6% we
have to deduct Rs. 3,36,000 fromthe surplus bal ance al ready
mentioned, nanely, Rs. 4,51, 143 which reduces the bal ance to
Rs. 1,15, 143/-. In this view of the matter it is not
necessary to go into the question as to whether and if so
what anmount should be provided for as prior charges by way
of return on working capital or rehabilitation  requiremnent.
But what we cannot ignore is the statutory  contingency
reserve and the statutory devel opnent reserve the figures
for which put forward by the conpany and accepted by the
tribunal were Rs. 1,07,291 and 2,022,709 making a ‘total of
Rs. 3,10,000/-. 'Wile it is true that these amounts cannot
be considered as prior ,charges for the purpose of | finding
out the available surplus, they have to be taken |into,
consi deration when the question of distribution to the
workers out of the available surplus arises : see/ Mathura
Prasad Srivastava v. Saugor Electric Supply Co. Ltd.(1).

In this case the tribunal awarded no | ess than three nonths’
basi ¢ wages by way of bonus. The nonthly basic wage bill of
all the enpl oyees was between Rs. 74,000 and Rs. ~ 75,000/ -.
It was contended on behalf of the workers that if ~Rs.
2,25,000/- was to be paid as bonus the conpany woul d get a
rebate of 45 % thereof by way of income-tax which would give
the conpany an additional sumof Rs. 1,01, 250/- Even so the
avai |l abl e surplus together with this would not be enough to
nmeet the provision for statutory contingency reserve and
statutory devel opment reserve. Even if we were to provide
for one nonth’'s basic wages by way , of bonus, there. ~ would
not be enough nmoney in the hands of the ,conpany to nmake
provision for the said reserves.

In the result, we must hold that the tribunal went wong in
allowing any bonus to the workers, on the facts of  this

case. The appeals nust therefore be allowed and the
provi sion for payment of bonus in the award set asi de. But
in view of the divided success in the appeal, and

particularly in view of the prelimnary point as to
jurisdiction which was canvassed at sone | ength on behal f of
the enpl oyers, the proper order for costs would be to |eave

the parties to neet their own expenses. There wil |
therefore be no order as to costs.
K. B. N Appeal s al | owed.

(1) [1966] 2 L.L.J. 307.
571




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 16 of 16




