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1. Leave granted.

2. Thi s appeal has been fil ed against the final judgment and order dated
20.7.2005 of a Division Bench of ‘the Madras High Court in Crimnal Appea
No. 818 of 1999.

3. The prosecution case is that on9.4.1998 at about 8. AM, PW
Radhakri shnan, PWB Sakt hi vel and PW Arunugam went to a shop for

taking tea. Next to the tea shop, a waste paper merchant shop was situated
Mut hu, the accused (appellant herein) was working in that shop and after
openi ng the shop he was arranging the articles kept inside the shop. At that
time, the deceased Siva who used to collect waste papers fromthe roadside,
col l ected the waste-papers and cardboard boxes and 'threw t heminside the
shop of the accused. On seeing this the accused got angry and shouted at
Siva "why do you do this everyday?" and pulled his hair. The deceased

t her eupon pushed the accused. Then the accused took a knife fromthe top

of a table in the shop and stabbed Siva in the chest. Siva fell down due to
this injury and di ed.

4, The trial court found the appellant-guilty under Section 302 I'PC and
sentenced himto life inprisonnent. The aforesaid conviction and sentence
was uphel d by the Hi gh Court in appeal. Hence this appeal

5. We are of the opinion that the case conmes under Exception | to
Section 300 | PC which states as under:

"Exception 1. \Wen cul pable homicide is not nurder.
Cul pable homicide is not nurder if the offender, whil st
deprived of the power of self-control by grave and
sudden provocation, causes the death of the person who
gave the provocation or causes the death of any other
person by m stake or accident.

6. We are satisfied that the accused was deprived of the power of self-
control by grave and sudden provocation which led himto conmit the

of fence. If rubbish is thrown into one’'s house or shop one would naturally
get very upset. It is evident that the accused had no notive or intention to
cause the death of the deceased since the accused was not carrying the knife
frombefore, and only picked it up during the scuffle with the deceased.
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7. We find support in our view fromthe decisions of this Court in
Kunhayi ppu vs. State of Kerala 2000 (10) SCC 307 as well as in
Masumsha Hasanasha Musal man vs. State of Mharashtra 2000 (3)

SCC 557.

8. The position may have been different if right fromthe beginning the
appel | ant accused had been carrying a knife with the intention to attack the
deceased. But that is not the case here.

9. Learned counsel for the State relied on the decision in Pulicherla
Nagaraju vs. State of A P. 2006 (11) SCC 444. 1In that decision itself it has
been mentioned in paragraph 29 that whether there was an intention to cause
death is to be gathered from several circunstances, and one of the

ci rcunst ances nentionedin the said paragraph is whether the weapon was
carried by the accused or was picked up fromthe spot. |If it was carried by
the accused right fromthe beginning that nmay be a circunstance to indicate
that there was an intention to cause death if it was used for attacking the
deceased on a vital part of the body. However, when the weapon was not
initially in the hand of the accused, but was picked up fromthe spot during
the altercation, then it cannot be said that it is a case under Section 302 |PC,
rather it is only a case of cul pable honicide not amounting to nmurder which
cones under Section 304 | PC and not under Section 302 | PC

10. The observation of the court in the above decision that "it is for the
courts to ensure that the cases of nurder punishable under Section 302, are
not converted into of fences puni shabl e under Section 304 Part /11" cannot,

in our opinion, be understood to nmean-that the court should somehow try to
find out sonme way of treating the offence to be under Section 302 IPC. In

our opinion, there is a clear distinction between a case of pre-neditated
attack with intention to cause death and a case where there was no such pre-
meditated intention and death was caused in the heat of the noment or fit of
anger during an altercation or quarrel

11. No doubt, even in the heat of the nonent or fit of anger one should
not attack sonebody since human beings are different from animals
i nasmuch as they have the power of self-control. Neverthel ess, the fact

remains that in the heat of the nonent and in a fit of anger people sone
times do acts which may not have been done after preneditation. Hence the

| aw provides that while those who conmit acts-in the heat of 'the noment or
fit of anger should al so be punished, their punishment should be | esser than
that of preneditated offences. It is for this reason that Exceptions | and 4
have been inserted in Section 300 |PC

12. W nmay al so refer to Exception 4 to Section 300 | PC which reads as
under :

"Exception 4. \026 Cul pable hom cide is not murder if it is
conmtted without preneditation in a sudden fight in the
heat of passion upon a sudden quarrel and wi thout the

of f ender havi ng taken undue advantage or acted in a

cruel or unusual manner".

13. The difference between Exception | and Exception 4 to Section 300
has been explained by this Court in Pappu vs. State of MP. 2006 (7) SCC
391. In our opinion, the present case al so cones under Exception 4 to

Section 300 I PC since the ingredients of Exception 4 are all satisfied in the
facts of the present case.

14. In our opinion, throwi ng waste and rubbi sh inside the house or shop

of somebody is certainly a grave and sudden provocati on. Everyone w shes

to keep his prem ses neat and clean, and is likely to loose his self-control in
such a situation. The incident in question occurred in a sudden fight and a
heat of passion by a sudden quarrel wi thout the appellant having taken
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undue advantage or acted in a cruel or unusual nanner. Hence the appell ant
is entitled to the benefit of Exceptions | and 4 and the case cones under
Section 304 | PC

15. The next question is whether the case will cone under the first part or
the second part of Section 304 IPC. 1In our opinion it will come under the
second part in view of the decisions of this Court in Ranesh Vithalrao
Thakre and Anr. vs. State of Maharashtra AIR 1995 SC 1453, Sarup

Singh vs. State of Haryana AR 1995 SC 2452, Mavila Thanban

Nanbi ar vs. State of Kerala AIR 1997 SC 687, Sudhir Samanta vs. State

of West Bengal and Anr. AIR 1998 SC 289, K. Ranmkri shnan Unnit han

vs. State of Kerala AIR 1999 SC 1428, Tholan vs. State of Tam | Nadu

1984 (2) SCC 133, Jagpati vs. State of Madhya Pradesh AIR 1993 SC

1360 Tarsem Singh and Ors. vs. State of Punjab AIR 2002 SC 760, Har

Ram vs. State of Haryana AR 1983 SC 185, Randhir Singh vs. State of
Punj ab AIR 1982 SC 55, Kulwant Rai vs. State of Punjab AIR 1982 SC

126 and Shankar vs. State of Madhya Pradesh AIR 1979 SC 1532.

16. In our opinion on the facts of the case the act conmtted was done
with the know edge it is likely to cause death but without any intention to
cause death or-cause such bodily injury as is likely to cause death. Hence
the of fence cones under the Part Il of Section 304 |IPC

17. For the reasons given above, the sentence awarded by the courts

bel ow i s substituted by the sentence of five years’ sinple inprisonnment and
any period of incarceration in jail which the accused has al ready undergone
shal | be deducted fromthe aforesaid period of five years. The judgnents of
the courts bel ow are nodified accordingly and the appeal stands di sposed

of f.

18. If the appellant is on bail, his bail bonds shall stand cancelled. He
shal | surrender forthwith to serve out the remaining part of the sentence.




