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In this appeal by special |eave the sole appellant is

Pramod Mandal who al ongwi th six others was put up for tria
before the 6th Additional Sessions Judge, Bhagal pur in Sessions
Case No. 739 of 1990 charged of the offence under Section 396
IPC. It is not necessary to refer to the charges framed agai nst
the remaini ng accused since they are not appellants before us.
The trial court by 'its judgnent and order of April 24, 1995
found the appellant guilty of the offence under section 396 | PC
and sentenced himto undergo rigorous inprisonnent for 10
years. The appellant preferred Crimnal Appeal No.125 of

1995 before the H gh Court of Judicature at Patna which was

di smissed by the Hi gh Court by its inpugned judgnment and

order of April 5, 2002.

We may only observe that of the seven persons put up for
trial before the | earned 6th Additional Sessions Judge one
Deepak Yadav was given the benefit of doubt and acquitted.

One Parsuram Paswan was sentenced to life inprisonment both
under sections 396 and 302 | PC, while Rajesh Kumar Yadav

was sentenced to life inmprisonment under section 396 |IPC. ~The
remai ni ng accused were sentenced to 10 years rigorous

i mprisonnment under section 396 | PC. The appeals preferred by
the remaini ng accused have al so been di sposed of by the Hi gh
Court by the inmpugned judgnent.

The case of the prosecution is that the informant Dr.
Bal m ki Singh is a resident of Mbhalla Sahebganj, Nathnagar.
On January 13, 1989 at 2010 hours he | odged a first
information report at P.S. Nathnagar in which he stated that on
that date at about 7.30 p.m while he was watching the
tel evision, other menbers of the fanmily were in the house. His
son Priyadarshi Ashok, PW1 had gone to the fields and had not
returned. Wile he was watching the tel evision he saw that
three persons entered his house with conceal ed faces. O them
two were arned with pistols and they demanded the keys from
him He could identify accused Parsuram Paswan by his voice
stature and eyes. He then heard the cries of his daughter-in-Iaw
conmi ng from anot her room and when he rushed to her room he
found that two other persons were threatening her, of whom one
was arnmed with country made pistol. His daughter-in-Iaw
handed over to them whatever ornanents she was wearing at
that time. Two other persons then entered the room who picked
up sone articles. Those two persons had not conceal ed their
faces. Sonme other dacoits also entered the roomof his
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daughter-in-law and started naki ng demands fromher. A

relative of his, nanely Rajiv Kumar M shra, PW4, who was
residing with him told his daughter-in-law to handover the

keys to the dacoits. Thereafter the dacoits asked Rajiv to open
the almrah but he was unable to do so. One of the dacoits
threatened to kill himif he did not open the almrah. Seeing
this, the informant rushed and caught that hand of the dacoit in
whi ch he was hol di ng the pistol and pushed himtowards the
verandah. Thereafter the informant’s daughter, Rani Purnashr
started raising alarm Some of the dacoits were in the courtyard
of the house and he recogni zed one of them as Raj esh Yadav

who was armed with a pistol. Rajesh Yadav exhorted
Parshuramto fire and thereafter Parshuramfired hitting his
daught er Rani Purnashri. ~ The dacoits al so expl oded bonbs.

The infornmant clainmed to have recogni zed one of the

nm screants as Deepak Yadav who assaulted himon his back

with the barrel of his pistol as a result of which his grip over
one of the dacoits, whom he had caught, | oosened and that
dacoit 'sli'pped away. Thereafter the dacoits fled away. Hi s
daught er ‘'Rani Purnashri succunbed to her injuries. By this
time his son Priyadarshi Ashok, PW1 had also come. He
mentioned in his report that Aruni, Rajiv Kumar Mshra, PW4
and Madan Sri harsha, PW2 were also injured. 1In the report he
al so gave descriptions of other dacoits whom he had not

recogni zed.

A notive was suggested in the report itself. The
i nformant stated that he had a di spute with Rajesh Yadav and
Deepak Yadav over the demolitionof a ridge in his field. An
i nci dent took place in August, 1988 when he had been
threatened by them

PW 11 | ndradeo Singh the investigating officer was
exam ned by the prosecution. Dr. Kailash Jha, PW6 was the
doct or who had conducted the post-nortem exam nation on the
body of the deceased. PW-8, 9 and 10 were the three
Magi st rat es who conducted Test ldentification Parades on
different dates. Apart fromthese wi tnesses, several eye
Wi t nesses were exam ned, nanely PWZ1, Priyadarshi® Ashok,
son of the informant, PW2, Madan Sriharsha, another son of
the informant, PW3 Vijayshree, daughter of the informant and
PW4 Rajiv Kumar M shra, relative of the informant. PWS5,
Dr. Balm ki Singh is the informant hinself. Al the w tnesses
have supported the case of the prosecution and there is nothing
in the evidence to discredit them The trial court as well as the
H gh Court have carefully scrutinized the evidence of these
wi t nesses and have concl uded that the prosecution had proved
that a dacoity took place in the house of the informant at about
7.30 p.m on January 13, 1989 and in the course of the
conmi ssion of the dacoity the daughter of the infornmant was
shot dead by one of the dacoits.

Learned counsel for the appellant did not even attenpt to
persuade us to hold that the prosecution case was fal se and such
an occurrence had not taken place at all. He rightly drew our
attention to the evidence on record in support of the defence
that on the date of occurrence there was no electricity supply in
that area between 6.55 p.m and 7.55 p.m and, therefore,
identification of the appellant in electric |ight was not possible,
and that there was no light from any other source which could
have nade his identification possible. It was further subnmitted
that the conviction of the appellant is based on the sole
identification by PW4 Rajiv Kumar Mshra. It is not safe to
convict the appellant on the basis of his identification
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We shall first consider the evidence adduced by the
defence to establish that on the date of occurrence between 6.55
p.m and 7.55 p.m there was no supply of electrical energy to
Mohal | a Sahebganj in Nathnagar. To prove this fact DW1
Naval Ki shore Yadav was exam ned. He was a correspondence
clerk in the Area Electricity Board, Nathnagar, Bhagal pur. He
produced a register and clained that supply of electricity to
different areas was noted in the said register by the Switch
Board Qperator, Arun Kumar Sah. Fromthe register it
appeared that from6.55 p.m to 7.55 p.m on the date of
occurrence there was no supply of electricity to the area in
guestion. The entry referred to by himwas in the handwiting
of M. Arun Kumar Sah. He further stated that the entry had
been certified by the Assistant Engineer Shri B. K. Srivastava.
This witness admitted in cross-examnation that the entry sheets
were not bound. He also adnitted that the register did not show
in which areas electricity was being supplied.

The High Court has attached no weight to the evidence of
this witness. He was neither the author of the entry in the
regi ster nor was he the certifying officer. The Switch Board
Operator who is stated to have nade the entry and the Assistant
Engi neer who is stated to have certified that entry were not
exam ned. There was overwhel m ng evi dence of w tnesses to
the effect that there was supply of electricity at the tinme when
the occurrence took place. |ndeed PW5 stated that he was
wat ching the television when the dacoits entered his house.

The Hi gh Court, therefore, rejected the evidence of DM1 and
hel d on the basis of the evidence on record that there was
supply of electricity at the time when dacoity was conmtted in
the house of PW5 and the w tnesses, therefore, had sufficient
light and opportunity to identify the dacoits:

The next question is whether the evidence of PW4 Rajiv
Kumar M shra nust be accepted. The courts bel ow have
concurrently found Rajiv Kumar M shra, PW4 to be a reliable
and trustworthy witness. |t has been noticed that Rajiv Kunar
M shra had suffered as nmany as 5 injuries in the course of the
occurrence, three of them being incised injuries-and the
remai ning two were abrasions. This has been proved by Dr.
Mrtunjay Kumar, PW7 who exanm ned PW4. It wll thus
appear that PW4 was in the forefront trying to defend the
nmenbers of the famly fromthe onsl aught of the dacoits. It is
in that process that he was severely injured by the dacoits.
Qovi ously he had sufficient opportunity to notice the features of
the dacoits fromclose quarters. He has been mentioned in the
first information report as the person who had advi sed the
i nformant’ s daughter-in-law to handover the keys to the dacoits.
It is also stated that thereafter the dacoits wanted hi mto open
the al mrah and when he was not able to open the alnirah, he
was threatened with death by the dacoits. W are, ‘therefore,
quite clear in our mnd that Rajiv Kumar M shra, PW4, being a
young man tried his level best to resist the dacoits to the extent
possible in the circunstances and in that process he was
severely assaul t ed.

So far as the appellant is concerned, PW4 had a specia
reason to remenber his features. He deposed that he identified
the dacoits in the light of electric bulb. He further deposed that
Tuntun Choudhary had assaulted himon his left leg. Simlarly
the appell ant Pranod Mandal had tried to assault himw th an
iron rod. It also appears fromthe record that this w tness had
stated these facts before the Judicial Magistrate who conducted
the Test ldentification Parade and this fact had been noted by
the Magistrate in the lIdentification Chart. 1t cannot, therefore,
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be said that the role assigned to the appellant by PW4 was an
after thought.

It was then submitted that the appellant was arrested on
January 17, 1989 and he was put up for Test ldentification
Parade on February 18, 1989. Thus there was a del ay of one
nonth in holding the Test Identification Parade and, therefore,
the identification by witnesses in such an identification parade
bel atedly held was not reliable, particularly when there was
only one identifying w tness agai nst the appellant.

Shri B.B. Singh, |earned counsel for the State submtted
that the evidence in this case discloses that the w tnesses had
anpl e opportunity to see the accused in electric light since the
pl ace of occurrence was the house of PW5. They had
abundant opportunity to notice their features fromcl ose
quarters and, therefore, it could not be said that only a nonth
after the occurrence their nenory faded to such an extent
that they could not have identified the culprits on account of
| apse of time. Secondly it is subnmitted that in this case, having
regard to the evidence on record, the quality of evidence of PW
4 is such that even if the Test Identification Parade was not
held, his identification in court could be acted upon. Lastly he
submitted that there is no conplaint by the appellant that he
was either shown to the witness before the holding of the Test
Identification Parade or that there was any irregularity in the
hol di ng of the Test I|dentification Parade. He further
enphasi zed the fact that having regard to the nature of
occurrence, it was not as if the wtnesses had only a fleeting
gl i npse of the accused. The evidence on record proves that the
occurrence continued for about 25 mnutes and, therefore, the
wi tnesses had anple opportunity to notice the physica
features of the dacoits which nmust have got inprinted in their
nmenori es. So far as PW4 is concerned, he submtted that this
wi t ness had deposed in court, and had al so earlier stated before
the Magi strate conducting the Test ldentification Parade, that
the appell ant Pranod Mandal had attenpted to assault himwth
an iron rod. This statenment was not even challenged in his
Cross- examni nati on.

The parties have relied upon the decisions of this Court
whi ch we shall consider hereafter.

Learned counsel for the appellant placed considerable
reliance on the decisions of this Court in 1981 (Supp.) SCC 28
Wakil Singh and others vs. State of Bihar.. In that case the tria
court had acquitted the appellants but the H gh Court on appea
reversed the order of acquittal and convicted them The
j udgrment of the Hi gh Court was inpugned before this Court.

Wakil Singh, the first appellant in the appeal, had been
convicted by the H gh Court on the basis of the testinony of
PW9 who was the sole identifying witness. This Court noticed
that the Test ldentification Parade was held about 3 = nonths
after the dacoity and observed that in view of such a long |l apse
of time it is not possible for a human being to renenber the
features of the accused and he is, therefore, very likely to
commt mstakes. In these circunstances unless the evidence is
absolutely clear, it would be unsafe to convict the accused for
such a serious offence on the testinony of a single wtness.
This Court also noticed the fact that though PW9, the
identifying witness was present on Septenber 4, 1965 when a
Test Identification Parade was held, he was not asked to
identify the appellant, but the witness identified the accused
four days later. This circumstance al so threw sone doubt on
the conplicity of the appellant. Mreover it was observed that
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since the H gh Court was reversing an order of acquittal it
failed to consider the fact that there being only one w tness who
identified the accused concerned, the view taken by the tria
court could not be said to be not a reasonabl e possible view
This Court, therefore, upheld the order of acquittal.

It will thus be observed that this Court in the aforesaid
judgrment has not laid down an invariable rule that if Test
Identification Parade is held after 3 = nonths or if there is only
one identifying witness, "it would be unsafe to convict the
accused" because the court prefaced this observation by the
words "I n these circunstances unless the evidence is absolutely
clear". It is well settled that it is open to a court of fact to
assess the quality of evidence and to determ ne whether the
evi dence on record justifies a conviction. |If the court cones to
the concl usion that the evidence does not prove concl usively
the guilt of the accused the court may order his acquittal. Such
an order of acquittal cannot be set aside by a court sitting in
appeal ‘unlessit records a finding that the view taken by the trial
court was not a possible reasonabl e view of the evidence on
record. |n Wakil Singh’'s case this Court found that the view of
the trial court could not be said to be not a reasonabl e possible
view and, therefore, interference by the H gh Court was not
justified. It also noticed the fact that the identifying wtness
t hough present was not ‘asked to identify on the first day, but
was asked to do so on the fourth day. MNbreover, the
Test Identification Parade was held after 3-1/2 nonths. These
features which existed in the case of Wakil Singh (supra) are
absent in the instant case and, therefore, the said decision is
clearly distinguishable:

Learned counsel for the appellant also relied upon the
decision of this Court in (1987) 3 SCC 331 : Subhash and Shiv
Shankar vs. State of Uttar Pradesh, wherein this Court held
that a long interval of nearly 4 nmonths before the Test
Identification Parade was held, made it doubtful whether inspite
of this interval of tine the witnesses were able to have a clear
i mage of the accused in their mnds and identify himcorrectly
at the Test Identification Parade. In the instant case the Test
Identification Parade was held only a nonth after the
occurrence and not after four nonths as in the case of Subhash
and Shiv Shankar (supra). The delay in the instant case is not
such as woul d cast a doubt on the ability of the witnesses to
identify the accused.

Learned counsel for the appellant also relied upon the
decision of this Court in (1982) 3 SCC 368 : Soni~ vs. State of
Uttar Pradesh. The said judgnent is a brief judgnent where on
the facts of the case the court doubted the identification by the
wi tnesses in view of the delay in holding of the Test
Identification Parade. However, this judgnent does not |ay
down any principle of |aw which may be applied to the facts of
the present case. It is a decision on the facts of the case and
cannot be treated as a binding precedent. |In fact the said
j udgrment was noticed by this Court in (2003) 3 SCC 569 : Ani
Kumar vs. State of Utar Pradesh and this Court after
extracting the relevant part of the judgment observed : -

"It is to be seen that apart from stating
that delay throws a doubt on the

genui neness of the identification parade
and observing that after | apse of such a
long time it would be difficult for the
wi tnesses to renenber the facia
expressions, no other reasoning is given
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why such a snmall delay would be fatal."

Learned counsel for the State submitted that in the instant
case there was no inordinate delay in holding the Test
Identification Parade so as to create a doubt on the genui neness
of the Test Identification Parade. 1In any event he submitted that
even if it is assunmed that there was sonme delay in holding the
Test ldentification Parade, it was the duty of the accused to
guestion the investigating officer and the Magistrate if any
advant age was sought to be taken on account of the delay in
hol ding the Test ldentification Parade. Reliance was placed on
the judgnent of this Court in (1973) 3 SCC 896 : Bharat Singh
vs. State of Utar Pradesh. 1In the aforesaid judgnment this
Court observed thus :-

"In Hasib v. State of Bihar AR
1972 SC 283; it was observed by the
Court that identification parades bel ong
to the investigation stage and therefore it
is desirable to hold themat the earliest
opportunity. An early opportunity to
identify tends to m nim ze the chances of
the menory of the identifying wtnesses
fading away due to/long | apse of tine.
Rel ying on this decision, counsel for the
appel | ant contends that no support can be
derived fromwhat transpired at the
parade as it was held long after the arrest
of the appellant. Now it is true that in the
i nstant case there was a del ay of about
three nonths in holding the identification
parade but here again, no questions were
asked of the investigating officer as to
why and how the delay occurred. 1t is
true that the burden of establishing the
guilt is on the prosecution but that theory
cannot be carried so far as to hold that
the prosecution nust |ead evidence to
rebut all possible defences. |f the
contention was that the identification
parade was held in an irregul ar manner or
that there was an undue delay in hol ding
it, the Magistrate who held the parade
and the Police Oficer who conducted the
i nvestigation should have been cross-
exam ned in that behal f".

In the instant case we find that the defence has not i nputed any
notive to the prosecution for the delay in holding the Test

I dentification Parade, nor has the defence alleged that there was
any irregularity in the holding of the Test Identification Parade.
The evi dence of the Magistrates conducting the Test
Identification Parade as well as the Investigating Oficer have
gone unchal |l enged. Learned counsel for the State is, therefore,
justified in contending that in the facts and circunstances of
this case the holding of the Test ldentification Parade, about
one nonth after the occurrence, is not fatal to the case of the
prosecution as there is nothing to suggest that there was any
notive for the prosecution to delay the holding of the Test
Identification Parade or that any irregularity was comrmitted in
hol ding the Test ldentification Parade.

Learned counsel for the State has also relied upon the
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decision of this Court in (2003) 3 SCC 569 : Anil Kumar vs.
State of Uttar Pradesh wherein the Test ldentification Parade
was held 47 days after the arrest of the appellants. This Court
after considering several decisions of this Court including the
decisions in (1994) 1 SCC 413 : Brij Mhan vs. State of

Raj ast han ; (2001) 3 SCC 468 : Daya Singh vs. State of
Haryana and (2000) 1 SCC 471 : State of Maharashtra vs.

Suresh concluded that since the identifying wtness was
attacked by the assailants including the appellant and anot her
he had a clear look at the assailants. Wen his younger brother
cane to save himhe was killed by the assailants while the

wi tness al so received serious injuries. These were

ci rcunst ances which woul d i npress upon the mnd of the

wi tness the facial expressions of the assailants and this

i mpression would not dim nish or disappear within a period of

47 days. Sinilar was the case of the father and the nother of
the identifying wi tness who had seen the assail ants attacking
their sons and one of their sons getting killed. In their menory
al so the facial expressions of the assailants will get enbossed.
A nmere lapse of 47 days woul d not erase the facial expressions
fromtheir nmenory.

It is neither possible nor prudent to |lay down any
invariable rule as to the period within which a Test
I dentification Parade must be held, or the nunber of witnesses
who nust correctly identify the accused, to sustain his
conviction. These matters nust be left to the Courts of fact to
decide in the facts and circunstances of each case. |If aruleis
| ai d down prescribing a period within which the Test
I dentification Parade must be held, it would only benefit the
professional crimnals in whose cases the arrests are del ayed as
the police have no clear clue about their identity, they being
persons unknown to the victins. They therefore, have only to
avoid their arrest for the prescribed period to avoid conviction
Similarly, there may be offences which by their very nature
may be witnessed by a single witness, such as rape.  The
of fender may be unknown to the victimand the case depends
solely on the identification by the victim who is otherw se
found to be truthful and reliable.  What justification can be
pl eaded to contend that such cases nust necessarily result in
acquittal because of there being only one identifying w tness?
Prudence therefore demands that these matters nmust be left to
the wi sdom of the courts of fact which nust consider all aspects
of the matter in the Iight of the evidence on record before
pronounci ng upon the acceptability or rejection of such
i dentification.

Lastly in (2003) 5 SCC 746 : Mal khansi ngh and ot hers
vs. State of Madhya Pradesh a three Judge Bench of this Court
of which one of us (B.P. Singh, J.) was a Menber, after
consi deri ng various decisions of this Court observed thus :-

"It is trite to say that the substantive
evidence is the evidence of identification
in court. Apart fromthe clear provisions
of Section 9 of the Evidence Act, the
position in lawis well settled by a catena
of decisions of this Court. The facts,

whi ch establish the identity of the

accused persons, are relevant under

Section 9 of the Evidence Act. As a
general rule, the substantive evidence of

a witness is the statenent made in court.
The evidence of nmere identification of

the accused person at the trial for the first




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 9

time is fromits very nature inherently of
a weak character. The purpose of a prior
test identification, therefore, is to test and
strengthen the trustworthiness of that
evidence. It is accordingly considered a
safe rul e of prudence to generally | ook
for corroboration of the sworn testinony
of witnesses in court as to the identity of
the accused who are strangers to them in
the formof earlier identification
proceedi ngs. This rule of prudence,
however, is subject to exceptions, when,
for exanple, the court is inpressed by a
particul ar witness on whose testinmony it
can safely rely, without such or other
corroboration. The identification parades
bel ong to the stage of investigation, and
there i's no provisionin the Code of
Crimnal Procedure which obliges the

i nvestigating agency to hold, or confers a
ri ght upon the accused to claima test
identification parade. They do not
constitute substantive evidence and these
parades are essentially governed by
Section 162 of the Code of Crim nal
Procedure. Failure to hold a test
identification parade woul d not nake

i nadmi ssi bl e the evi dence of
identification in court. The weight to be
attached to such identification should be
a matter for the courts of fact. In
appropriate cases it may accept the

evi dence of identification even without

i nsi sting on corroboration".

Learned counsel for the State submtted that having
regard to the principles laid down.in the aforesaid decisions it
was open to himto contend that even in the absence of the Test
I dentification Parade the conviction of the appellant would be
fully justified on the basis of the evidence of PW4 al one who
identified himin court. |In this case, however, his identification
in court is corroborated by his identification in the Test
I dentification Parade.

We find considerable force in the subni ssion advanced
by the | earned counsel for the State. This is not a case where
the testimony of PW4 in court is not corroborated by an earlier
identification in test identification proceeding. Si'nce we have
found no irregularity or unfairness in the holding of the Test
Identification Parade, it must be held that the evidence of PW4
is amply corroborated by the result of the test identification
proceedi ng. Mreover we have found that the occurrence did
take place in the house of PW5. PW4, is an eye w tness,
being a relative of PW5, residing with him There was
sufficient light to enable the witnesses to identify the dacoits.
The presence of PW4 cannot be di sputed because he bore the
brunt of the attack by the dacoits having suffered three incised
wounds and two other injuries. No reason has been suggested
why this w tness should have falsely inmplicated the appellant.
The dacoity took place for about 25 m nutes and PW4, being
in the forefront of the defence, had anpl e opportunity to notice
the appearance and physical features of the culprits. So far as
the appellant is concerned, PW4 categorically stated that he
had attenpted to hit himwith an iron rod. This fact he al so
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stated before the Magi strate who conducted the Test
Identification proceeding. W, therefore, find no reason to
suspect the truthfulness and credibility of this witness. He
appears to be a witness on whomthe court can place inplicit
reliance. The courts bel ow have found his evidence to be
reliable after critical scrutiny of his testinmony. The traumatic
experience of that fateful day in which a young girl lost her life
within his view, nust have left the faces of the assailants
imprinted in his menory which certainly would not have

di m ni shed or got erased within a period of only 30 days. There
is, therefore, no reason to doubt either the genui neness of the
Test ldentification proceeding or the veracity of the wtness.

We, therefore, find no nmerit in this appeal and the sane
is accordingly disnissed.




