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These —appeal s under section 35L of Central Excise
Act, 1944, (hereinafter referred to for the sake of brevity as
"the said 1944 Act") are filed by the Department seeking to
chal | enge the order ‘dated 26.4.1999 passed by the Custons
Exci se and Gold (Control) Appellate Tribunal (for short ’'the
tribunal’) in appeal’ No. E/689-692 of 1995.

The facts giving rise to these civil appeals, briefly
stated, are as follows:

On 17th Decenber, 1993 M's. Eswaran & Sons
Engi neers Limted (hereafter referred to as 'the assessee’) was
engaged in the nanufacture of Mnimum G|l Circuit Breakers.
The assessee paid duty by classifying the same under Tariff
sub headi ng 8535 of Central Excise Tariff Act, 1985.
According to the Department the item was cl assifiabl e under
sub headi ng 8537. Accordingly, four show cause notices
were issued on; 17.12.1993 for the period 30.6.1993 to
31.8.1993; show cause notice dated 4.4.1994 for the period
13.9.1993 to 30.9.1993; show cause notice dated 31.5.1994
for the period 1.11.1993 to 28.2.1994 and show cause notice
dat ed August 1994 for the period WMarch 1994 to August
1994. By the aforestated four shows cause notices, the
Departnment call ed upon the assessee to pay differential duty
of Rs.9,69,638/- covering a period from 30.6.1993 to
31.8.1994. By the said four show cause notices, the
Depart ment proposed to revise the classification from sub
headi ng 8535 to sub headi ng 8537.

By reply dated 4.2.1994 the assessee subnmitted that
they were manufacturers of electrical goods falling under
Chapter 85. They were manufacturing Sw tchgear Products
conm ng under sub headi ng 8535. 00, 8536.90, 8537.00 and
8538.00. They submtted that Mnimum G|l Crcuit Breaker
was classified, right from inception, under tariff sub heading
8535.00 as it is an apparatus used for sw tching and
protecting the electrical circuit in cases where the voltage
exceeded 1000V. The assessee contended that the denmand for
duty was not mmintai nabl e because the said M nimum G |
Circuit Breaker was one single apparatus having function of
breaki ng the current under abnormal conditions such as short
circuit.

On the other hand, it was the case of the Departnent
that the conponents of Mnimum G|l Circuit Breaker
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perforned individual functions within the said Circuit Breaker
and, therefore, cannot be terned as a separate apparatus.
According to the Department Mnimum G| Circuit Breaker
(outdoor) was put on a control panel for controlling the
electricity current. Therefore, according to the Departnent
the itemin question came within sub-headi ng 8537.

By order dated 19.12.1994, the Assistant Collector of
Central Excise canme to the conclusion that M ninumG |
Crcuit Breakers were classifiable under sub headi ng 8537.00
and not under sub headi ng 8535.00. Reliance was placed on
the Explanatory Note to Chapter 85 as well as HSN for
comng to the conclusion that Circuit Breakers were
cl assi fiabl e under sub headi ng 8537. 00.

Bei ng aggri eved by the order of the Assistant Collector,
the assessee went in appeal to the Collector of Central Excise
(Appeal s). Before the appellate authority the assessee placed
reliance on a Crcular dated 14.7.1994 issued under Section
37B clarifying that the itemin question would fall under tariff
sub heading 8537.00 prospectively. It was urged by the
assessee before the appellateauthority that in view of the
said Circular dated 14.7.1994 the reclassification ordered
shoul d be given prospective effect and to that extent al one
demand should be made from the assessee. On nerits, the
assessee contended that there were two types of M ninum
Ol Crcuit Breakers, nanely indoor and outdoor, which
consi sts of electrical conponents such as fuse, terninals,
socker outlet etc. The assessee, therefore, contended that the
product cane under sub headi ng 8535.00. By Order dated
31.5.1995 the appeal was di snissed.

Bei ng aggrieved by the aforestated two orders; the
assessee preferred appeal to the Tribunal. By the inpugned
judgrment, the tribunal held that Mnimum G 1 Circuit Breaker
was cl assifiabl e under sub headi ng 8537 and not under sub
headi ng 8535. However, by the inpugned judgnent, the
tribunal held that in view of the Crcular dated 14.7.1994
i ssued by the Board under Section 37B the quantum of duty
| evi abl e needed recal cul ation as the said G rcul ar dated
14.7.1994 operated prospectively. The tribunal noted that the
assessee had pre-deposited Rs.4,00,000/- whereas the anount
payabl e on the basis of the Crcular dated 14.7.1994 fel
within the anount of Rs.4,00,000/-. Accordingly, the
tribunal remtted the matter to the Assistant Conmissioner
concerned to recal cul ate the duty payabl e by the assessee and
refund the bal ance. Hence, these civil appeals by the
Depar t ment .

Shri A. Subba Rao, |earned advocate for the
Departnment, subnmitted that in the present case the first show
cause notice was issued on 17.12.1993, nuch prior to the
Board’s Circular dated 14.7.1994. It was subnmitted that the
sai d show cause notice was not based on the Circul ar dated
14.7.1994, but, it was on the basis of the interpretation placed
on the aforestated two entries by the Assistant Collector.
Therefore, it was urged that the tribunal had erred in
restricting the denmand rai sed by the Departrment to the period
on and after 14.7 1994.

Despite notice none appeared for the assessee.
Before dealing with the above argunments, for the sake

of conveni ence, we reproduce hereinbel ow t he rel evant
headi ng, sub headi ng and description of the goods, along with
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the rate of duty under Chapter 85 which dealt with electrica
nmachi nery and equi pnment and parts thereof.

CHAPTER- 85

ELECTRI CAL MACHI NERY AND

EQUI PMENT AND PARTS THEREOF
Headi ng

No.

Sub-

headi ng

No.

Description of goods

Rat e

of

duty

(1)

(2)

(3)

(4)

85. 35

8535. 00

El ectrical apparatus for

swi tching or protecting
electrical circuits, or for
maki ng connections/to or in
electrical circuits (for exanple,
switches, fuses, lightining
arresters, voltage limters,
surge suppressors, plugs,
junction boxes), for a voltage
exceedi ng 1,000 volts.

20%

85. 37

8537. 00

Boar ds, panels (including
nunerical control panels),
consol es, desks, cabinets and
ot her bases, equipped with two
or nore apparatus of heading
No. 85.35 or 85.36, for electric
control or the distribution of
electricity, including those

i ncorporating instrunents or
appar atus of Chapter 90, other
than swi tching apparatus of
headi ng No. 85. 17

20%

On nerits, the tribunal in the present case
following its judgment in the case of Cronpton G eaves
Limted v. C.C E, Aurangabad, reported in [1996 (87)
ELT 414], has held that Circuit Breakers are panels
equi pped with circuit breakers classifiable under sub-
headi ng 8535 and are also equipped with one or nore
appar at us under sub headi ng 8535. 00 or under sub-
headi ng 8536. 00 and consequently such panels were
classifiable wunder sub heading 8537.00 of Centra
Excise Tariff. Against the said decision, the assessee has
not filed any appeal to this Court.

Now coming to the question of interpretation of
Section 37B of the Act, as stated above, the tribunal has
held that Crcular dated 14.7.1994 issued by the Board




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 5

was prospective and consequently the Departnment was

not entitled to demand duty on the basis of
reclassification for the period prior to that date. 1In this
connection, reliance was placed on the judgnent of this
Court in the case of HM Bags Manufacturer v.

Col l ector of Central Excise, reported in [1997 (94) ELT

3]. In our view, the judgnment of this Court in the case of
H M Bags Manufacturer (supra) has no application to

the facts of the present case. As can be seen fromthe
facts enumerated herei nabove, much prior to 14.7.1994 a
show cause notice was issued by the Assistant Collector

on 17.12.1993 on the basis of his interpretation of the
above two entries. The order passed by the Assistant

Col  ector dated 19.12.1994 is also on the basis of his
interpretation of the above two entries. The said order is
not based on the Circul ar dated 14.7.1994. Therefore, the
Circul ar had no application to the facts of this case.

Under ~Section 37B of the Act, the Board is
enpowered to issue instructions to Central Excise
Oficers, for the purpose of uniformty in the
classification of excisable goods, which instructions, are
required to be foll owed by such officers. However,
under proviso (a) to Section 37B an exception is nade.
The said proviso states that the said Instructions, orders
or directions cannot nmake any Central Excise Oficer to
di spose of a particular case in a particul ar manner.
Simlarly, under proviso (b) such Instructions, shall not
bi nd the discretion of Comni ssioner of Central Excise
(Appeal s), discharging appell ate functions. 1n view of
the proviso to Section 37B, the said Circular dated
14.7.1994 issued by the Board was not applicable to the
facts of the present case. As stated above, in the present
case, the Assistant Collector had taken a prima facie view
for purposes of reclassification as far back as 17.12.1993.
Therefore, the Crcul ar dated 14.7.1994 had no
application to the facts of the present case. The judgnent
of the Suprene Court in the case of H M Bags
Manuf acturer (supra) did not deal with the case where
the departnment had i ssued show cause notice purporting
to reclassify the product prior to the issuance of
Instructions by the Board. Therefore, the said judgnent
has no application to the facts of the present case.

The extent and scope of Section 37B cane up for
consi deration before the Calcutta H gh Court in the case
of Birla Jute And Industries Ltd. v. Assistant Collector
of Central Excise, reported in [1992 (57) ELT 674].

Ruma Pal, J. (as she then was) has succinctly anal ysed
the provisions of Section 37B by |aying down the
follow ng principles:-

"(1) There is a distinction between a
decision in a particul ar assessment by a quasi -
judicial authority and a decision on principle
by the Board. While an instruction issued

under Section 37B cannot be bindi ng upon a

quasi -judicial authority under the Act, the
departmental officers conducting the lis

bef ore such quasi-judicial authority cannot

take a stand contrary to the
directive/instruction issued.

(2) The instructions which may be bindi ng
on the Central Excise Oficers are not binding
on the Assessee who nmay question the
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correctness of the sane before a quasi-judicia
authority and before a Court. Both the quasi-
judicial authority and a fortiori, the Court, can
guestion the correctness of the instructions.

(3) An assessee has on the other hand the
right to claimand the court may conpel
conpliance with such instructions as are for
the benefit of the assessee by the Centra
Excise Oficers.”

Applying the tests enunci ated herei nabove, to the facts
and circunstances of this case, we hold that Crcul ar dated
14.7.1994 had no application

For the reasons stated above, these civil appeals are
al | owed; the inpugned judgment of the tribunal dated
26.4.1999 in Appeal Nos. E/ 689-692 of 1995 is set aside with no
order as to costs.




