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The facts leading to this appeal by special |eave are as
under :

On 13.1.1997 at about 6 a.m Bhairu Dadu M sal e,

resi dent of vill age Veeravade was on his way to Shol apur
taking food for his son, who was in jail at that tinme. A short
di stance away fromvill age Veeravade on the Pakani -
Veeravade road he met PW 30 Kishore and PW 33 Dhanaj

Tukaram Mane, both residents of the sane village and got into
a conversation with them Bhairu Dadu thereafter left on his
way to Shol apur, but a mnute or two |later the two P.\W heard
a noi se and on looking in that direction observed that Bhairu
Dadu had been surrounded by the six accused and while

accused No.1 Jai singh Shivaji Awatade and accused No. 2

Shanu Awat ade had caught hol d of him accused No.5 Hari das

had cl osed his nouth, whereas the other two accused were
strangul ating himwi th a rope.. Bhairu Dadu soon di ed on
whi ch his dead body was renoved fromthe spot in Jeep

bearing No. MH 13/ A-3125 and deposited in the |and of one
Shanker (after it had been burned beyond recognition) from
where it was subsequently recovered. |t appears that

Guranna PW who was not an eye witness received

i nformati on about the dead body lying in the field bel onging to
Shanker. This witness reached the Police Station and | odged
the FIR at about 10.30 p.m on 13.1.1997. The investigation
was thereafter set in nmotion and on conpl etion thereof the
accused were charged for offences puni shabl e under Sections
302/ 149, 201 and 147 of the |IPC It transpired fromthe
evi dence that the accused and the deceased bel onged to two
different political parties and relations between the two were
strained on that account. Fromthe evidence of PW, the
observations recorded in the inquest report, and the nedica
evidence it was reveal ed that the dead body was of an

i ndi vi dual about 25-30 years of age whereas the Bhairu Dadu

in fact was about 50-55 years old at the time of his nmurder. A
very |large nunber of PWs resiled during the course of the
trial though the two eye w tnesses supported the prosecution
The Trial Court in its judgnent dated 17.5.1999 held that the
evi dence of PW 30 and 33 did not inspire confidence as their
conduct appeared to be unnatural which indicated that they

had in fact not been present when the nmurder had been
conmtted. It also observed that in the light of this fact, the
ot her evi dence which was largely circunstantial in nature was
of little use in securing a conviction. The Trial Court
accordingly acquitted all the accused. The State thereupon
filed an application under Section 378 of the Cr. P.C. and
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after |leave was granted the natter was heard by a Division
Bench of the High Court which in its judgnent dated

17.8.2005 reversed the judgnment of the trial court, convicted
the accused and sentenced themto various terns of

i mprisonnent. The present appeal has been filed as a
consequence t hereof.

It has been argued by M. Sushil Kumar, the |earned

counsel for the accused-appellants that the trial court had
acquitted the accused on a mnute appreciation of the

evi dence and arrived at conclusions clearly possible on that
evidence and in this circunstance the H gh Court was not
justified in reversing the acquittal. He has submtted that
though the jurisdiction of the Hi gh Court in an appeal agai nst
acquittal was as wide and unfettered as in the case of a

convi ction appeal yet the presunption that an accused was

i nnocent until proved guilty was further strengthened when
the trial court nade an order of acquittal and in this view of
the matter extra care-and caution was required if the acquitta
was to be reversed. He has in this connection placed reliance
on the judgment in Chandrappa & Ors.. Vs. State of

Kar nat aka- 2007 (3) SCALE 90. The | earned counsel has

also urged that the entire matter woul d hinge on the testinony
of PW 30 and 33, and the veracity of their evidence would
have to be eval uated under the principles laid down in the
afore cited case. /He has highlighted that the two were chance
wi t nesses and their conduct was so unnatural that their
presence had to be ruled out ab-initio. It has finally been
pl eaded that in this situation the evidence of notive or
recovery of incrimnating articles did not connect the accused
with the crinme and could not by thenmselves and in.isolation
formthe basis of a conviction.

M. Hegde the | earned Governnent Advocate has however
supported the judgnment of the High Court and at the very
outset pointed out that the trial court’s judgnent though

| aboured and | engthy did not deal with the evidence in a
systematic manner and the entire discussion on the evidence
had been confined to the |last four pages whereas the judgnent
of the Hi gh Court had been rendered after a mnute re-

eval uation of the matter and for very good reasons. He has
urged that the matter woul d have to be examnm ned in the
background that the nurder appeared to have been conmitted

in the State of Maharashtra and the body recovered in the
State of Karnataka and the resulting confusion which would
have ensued in such a situation. He has pointed out that the
rel ati ons between the parties were undoubtedly strained as
they represented different political groups and as such the
notive for the nurder stood proved. It has finally been urged
that the circunstantial evidence inasnuch as the recovery of
the bicycle, the identification of the tiffin carrier, the jeep etc.
supported the prosecution’s story.

We have considered the argunents advanced by the

| earned counsel. From a perusal of the judgnent in

Chandr appa’ s case (supra) we observe that though the powers

of the H gh Court in an acquittal appeal are not circunscribed
and are clearly unfettered, the situation under which they
shoul d be resorted to have been spelt out. The broad principle
is that the presunption of innocence is strengthened if an
accused is acquitted by the trial court and that a reversal of
the trial court’s judgment should be nade in cases where the
vi ew taken was not possible on the evidence or perverse wth
the broad understanding that if two views were possible, the
one taken by the Trial Court in favour of the accused should
be retai ned.

As al ready observed above, the entire prosecution story

hi nges on the evidence of PW 30 and 33. A bare reading of
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their evidence however shows that it cannot be relied upon
Clearly the two were chance wi tnesses and have not been able
to explain the circunstances which brought themto the place
of incident at 6.30 a.m PW30 Kishore deposed that he had
seen the incident alongwth PW33 Dhanaji Tukaram Mane
froma distance of about 50 feet while he was one kil oneter
away fromvillage Veeravade on the Pakani Veeravade road.
Concededly all the accused, the deceased and the two eye
wi t nesses bel onged to village Veeravade and were thus co-
villagers known to each other. The conduct of this witness is
truly amazing. As per his evidence he reached Veeravada
about half an hour after the incident but he did not inform
anybody as to what had transpired till the 18th or 19th
January 1997 when his statenent under Section 161 of the
Cr.P.C. was recorded by the Police. He further stated in his
cross exani nation that he had gone to the police voluntarily
and had not been sumoned. The statement of PW33 is even
nore unreliable.” He admitted that he was the first cousin of
the deceased and that after witnessing the nurder had gone
on to village Akola to neet his sister and had returned to
Veer avade after several days. He also admitted in his cross-
exam nation that the house of the deceased was only 150 feet
away from his house and that he had not informed anybody
about the murder till the 19th of January 1997 on which he
was confronted with his statenent under Section 161 of the
Cr.P.C. wherein he had stated that he had returned to village
Veeravade on the day after the incident. W find it absolutely
i mpossible to accept that this witness could have gone to
vill age Akol a after ‘having been a witness to the brutal murder
of his cousin and had not even informed anyone fromthe
famly of the deceased living only 150 feet away about the
incident till 19.1.1997.
It is true, as has been contended by M. Hegde, that
sone all owance nmust be made for the fact that the incident
had spilt over to two States or that the two w tnesses had been
so overtaken by fear on account of the two warring politica
groups in the village. W find, however that PW30 gave no
expl anation as to why he had kept quiet for al nbst six days
whereas PW33 did, in a stray sentence, depose that he had
been scared to talk to anyone about the rnurder: To our
m nd, this explanation is unacceptable as this w tness had
tried to hide the fact that he had returned to village Veeravade
fromvillage Akola the day after the incident, and being the
first cousin of the deceased, and living only 100 feet away from
the latter’'s house, still did not informthe fanmly or anybody in
the village about the murder for a period of six days. This
bespeaks of absol utely unnatural conduct.
W have al so considered M. Hegde's argunment wth
regard to the quality of the judgnent recorded by the tria
court. We observe that the copy of the judgment put on
record is apparently a translation fromthe Kannada version
and that the translation is truly abysnmal and that it has taken
us a great deal of tine and effort to decipher it. W find that
M. Hegde' s argument the reasons which had wei ghed with the
Trial Court for acquitting the accused have been confined to
the last few pages is not quite accurate in as nuch that the
| ast four pages are a summing up as the Court, has, while
di scussi ng indivi dual pieces of evidence, ocular or
circunstantial, given its conmments and opi nions as well.

We are, therefore, of the opinion that the
interference by the High Court in the judgnment of the tria
court was not called for as the view taken by it was justified on
the evidence. W thus have no option but to allow the appea
and acquit the accused.




