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ACT:

Constitution of India, 1950, Art. 32--Laches--Fundanenta
right-Effect on

Petition under Art. 226--Contention raised that provision of
| aw is ultra vires as vi ol ating f undanent a
ri ghts--Contention not considered but petition dismssed in
[imne-Order of High Court if res judicata, in relation to
petition under Art. 32.

HEADNOTE

The sales tax authorities directed that the sumrealised as
sales tax by the petitioners fromtheir custoners and paid
over to the State should be refunded to the petitioners  on
condition that the petitioners passed on the ampunts to
their custonmers. Since the petitioners did not fulfil the
condition, the sales tax officer "forfeited the sumunder s.
21(4) of .the Bonbay Sal es Tax Act, 1953, by order dated
March 17, 1958. On March 28, the petitioners filed a wit
petition in the High Court and contended that s. 21(4) was
ultra rites the powers of the State Legislature and was
violative of Arts. 19(1)(f) and 265 of the Constitution and
hence, they were not liable to repay the amount. The single
Judge dismissed the petition on the ground that t he
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petitioners defrauded their custoners and so were not
entitled to any relief even if there was a violation of
fundanmental rights. The appellate bench of the Hi gh Court
di smssed the appeal on the ground that it would not
interfere with the discretionary order of the single Judge.
On Decenber 24, 1958, the Collector attached the properties
of the petitioners for recovering the ambunt as arrears of
land revenue and the petitioners paid the anount in
instal ments between August 1959 and August 1960. On
Septenber 29, 1967 this Court in Kantilal Babual v. HC
Panel, 21 S.T.C. 174 (S.C.) struck down s. 12A(4) of Bonbay
Sal es Tax Act, 1946, corresponding to s. 2" 1(4) of the 1953-
Act, on the ground that it was violative of Art. 19(1) (f)
i nasmuch as the power’' conferred by the section was
ungui ded, uncanalised ~and uncontrolled and so was not a
reasonable restriction onthe fundanental right guaranteed
under the Article. On the assunption that s. 21(4) of the
1953-Act is also liable to be struck down on the same
ground, on February 9, 1968, the petitioners flied a wit
petition under Art. 32 claiming a refund of the anbunt. The
petitioners contended that they did not know that the
section was ultra vires on the particular ground on which
this Court struck it down, that they paid the anpbunts under
coercion or mstake, that the m stake was discovered on
Sept enber 29, 1967 /(the date of the judgnent of this Court)
and that they were entitled to the refund under s. 72 of the
I ndi an Contract Act, 1872.

On the questions: (1) Wiether the petitionis liable to
be dism ssed on the ground of Inches; and (2) Wether the
petition is barred by res judicata in view of the decision
of the Hi gh Court.

HELD: (Per Hi dayatullah, C J., Bachawat and Mtter,
JJ.): (1) The petition nust be dismssed on the ground of
I nches.

825

Per Hi dayatullah C J.: Article 32 gives the right to
nmove this Court by appropriate proceedings for enforcenent
of fundanental rights and the State cannot place any
hi ndrance in the way of an aggri eved person. But® once the
matter has reached this Court, the extent —or manner of
interference is for this Court to decide. This Court has
put itself inrestraint inthe matter of —petitions under
Art. 32. For exanple, this Court refrains fromacting under
the Article if the party had already noved the H-gh Court
under Art. 226 and if the High Court had exercised its
parall el jurisdiction. 1In such a case, this Court would not
allow fresh proceedings to be started under  Art. 32 but
woul d insist on the decision of the Hi gh Court being brought
before it on appeal. Simlarly, ininquiring into belated
and stale clainms, this Court should take note of evidence of
negl ect of the petitioner’s own rights. for a long time or
of the rights of innocent parties which night have energed
by reason of the delay. The party aggrieved nmust therefore
nove this Court at the earliest possible tine and explain

satisfactorily all senblance of delay. It is not possible
for this Court to |lay down any specific period as the
ultimate |imt of action and each case will have to be

considered on its own facts. A petition under Art. 32 is
neither a suit nor an application to which the Linitation
Act applies. Further, putting curbs in the way of
enforcenent of fundanmental rights through such |egislative
action mght be questioned under Art. 13(2). for, if a short
period of linmtation is prescribed the fundanental right
m ght be frustrated. Theref ore, this Court has to
exercise its discretion fromcase to case, and where there
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is appearance of an avoidable delay and this delay affects
the merits of the claim this Court will consider it, and in
a proper case, hold the party disentitled to invoke its
extraordinary jurisdiction. [830C, DE. G-H 831 A--B
C-E 832 A--E]

In the pr esent case, the petitioners noved
unsuccessfully the Hi gh Court for relief on the. ground
that the recovery fromthemwas unconstitutional, but did

not cone wup in appeal to this Court. There is thus no
qguestion of any mistake of law. Having set the machinery of
law in notion they cannot abandon it to resunme it after
a .nunmber of years because anot her person got the statute
decl ar ed unconstitutional . They should have known the
exact ground of unconstitutionality since every one is
presuned to know the law, and pursued the ground in this
Court. Not having done so, and having abandoned his own
l[itigation years ago. thi's Court will not apply the anal ogy
of the Article in the Limtation Act in cases of m stake of
law and give himrelief. [832 F--H, 833 A--B, C-E|

Per . ‘Bachawat, J.: The normal renmedy for recovery of
noney paid to the State under coercion or nistake of law is
by suit. The right to nmove this Court for enforcenent of
fundanmental rights is guaranteed by Art. 32, and no period
of limtation is prescribed for such a petition. The wit
issues as a matter of ‘course if a breach of a ’'fundanenta
right est abl i shed,” but this does not nean that in giving
relief wunder the Article this Court may ignore all |aws of
procedure. The extraordi nary remedies under Arts. 32 and
226 of the Constitution are not” intended 'to enable a
claimant to recover nonies the recovery of which by suit is

barred by limtation. In the absence any roles of procedure
under Art. 145(1)(c) this Court nmay adopt —any reasonable
rule. For exanple. this Court will not allow a petitioner

to nove this Court under Art. 32 on a petition containing
m sl eadi ng and i naccurate statenents. Sinmilarly, the genera
principles of res judicata are applied where appl i cabl e
on grounds of public policy. Therefore, where the renedy in
a wit application under Art. 32 or Art. 226 corresponds to
a ’'remedy in an ordinary suit and the latter remedy is
subject to the bar of a statute of limtation, the Court
i mposes on analogy the sane limtation on the summary

826

remedy in the wit jurisdiction even though there “is no
express statutory bar of linmtation, on grounds of public
policy and on the principle that the laws aid the vigilant
and not those who slunber. [842 A--F, 843 A--F]

In the present case, the petitioners were not - |abouring
under any mstake of |law when they nmade the paynents,
because, in their wit petitionin the H gh Court, /'they
contended that the order was invalid and that s. 21(4) of
the Bonbay Sales Tax Act, 1953, was ultra vires and
unconstitutional although they did not know the precise
ground wupon which this Court subsequently struck down s.
12A(4) of the 1946-ACt. Therefore, when they made the
paynments in 1959 and 1960 t hey were nade under coercion -and
not under a nistake of law in thinking that the npney was
due. Hence the petitioners could not claimany relief on
the ground of nmistake. They could rely on the ground of
coercion but a suit for the recovery of noney on the ground
of coercion instituted in February 1968, would have been
barred by limtation. A suit for recovery of nobney on the
ground of coercion instituted after January 1, 1964 woul d be
governed by Art. 24 of the Limtation Act, 1963, and the
period of limtation would be 3 years fromthe dates in 1959
and 1960 when the amounts were paid. The petitioners could
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not obtain an extension of the period under s. 30(a) of the
Limtation Act, 1963, as Art. 62 of the Linmtation Act,
1908, which governs a suit for recovery of tax or other |evy
illegally col | ect ed, prescribed the sane peri od of
[imtation. [840 F--H, 841 A---(

Shiva Prasad Singh v. Srish Chandra Nandi, (1949) L.R
76 |.A 244, 254, Sales Tax Oficer v. Mikundlal Saraf
[ 1959] S.C.R 1350, 1361, 1362, A Venkata Subba Rao .
State of Andhra Pradesh [1965] 2 S.C.R 577, 612--620, State
of Madhya Pradesh v. Bhailal Bhai & Os. [1964] 6 S.C.R 261
274, Daryao v. State of U P. [1962] 1 S.C R 574, Sobhraj
OQdharmal v. State of Ralasthan, [1963] Supp. 1 S . CR 99,
111 and Her Hi ghness Ruckmaboye V. Lul | oobhoy
Mottickchund, (185152) 5 MI.A 234, 251, referred to.-

Per Mtter, J.: The Limtation Act does not in terns
apply to proceedings against the State under Art. 32 in
respect of violation of fundanmental rights. A person
conpl aining of ~such-infraction has. one of three courses
open to him ~He can file a suit, invoke Art. 226 or Art.
32Suits  ‘are governed by the Limtation Act. In the natter
of the ‘issue of a wit under Art. 226 also, courts have
refused to give relief in cases of long or unreasonable
del ay, although the Limtation Act does not apply, and the
maxi mum period fixed by the Legislature for filing a suit
is ordinarily taken to be a reasonable standard by which
delay in seeking the remedy under Art. 226 can be neasured.
There is no reason for applying a differentt test when a
party comes to this Court under Art. 32. There is public
policy behind all statutes of limtation and a claim based
on the infraction of fundanmental rights ought not to be
entert ai ned if made beyond the period fixed by the
Limtation Act for the enforcenent of the right by way of
suit, that is, although the Limtation Act does not ' apply,
the period fixed by it should be taken to be a true | neasure
of the time within which a person can be allowed to raise a
pl ea successfully under Art. 32. [853 C--H 854 A--B]

The petitioners in this case’had not made a mstake in
thinking that the noney paid was due when in fact it was not
due. They not only opposed the claimof the  sales tax
authorities but filed a wit petition contending that there
was a violation of Art. 19(1)(f). They did not accept the
deci sion of the single Judge but filed an appeal raising
the same contention. They conpl ai ned about the violation of

their fundanental rights, the illegality of the —order  of
forfeiture and the unreason-

827

able restriction on their fundanental rights under Art.
19(1) (f). They protested against the order of forfeiture

not only out of court but incourt and only paid the
amounts after the issue of |egal process. They were / never
influenced by a mistake of Ilaw and never ’'failed to
"appreciate the correct position in law. But the paynents
were made under coercion. The period of Iimtation for a
suit agai nst Governnent to recover noney paid under protest
is governed either by Art. 16 or Art. 62 of the Linitation
Act, 1908 that is one year or three years. But taking the
nost favourable view that the period of six years fixed by
Art. 120 of Limtation Act, 1908, would apply, that period
woul d have expired in 1966. The position is not different
even if the Limtation Act, 1963 is applied. A claim for
noney paid under coercion would be covered by Art. 113 of
the Limtation Act, 1963, giving a period of 3 years from
January 1, 1964 the date of commencenent of the 1963-Act.
Under s. 30(a) of the Limtation Act, 1963, the period of
l[imtation for a suit which was formerly covered by Art. 120
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of the Act of 1908; would be covered by Art. 113 of the
1963- Act . Therefore, the suit in the present case would
have to be filed by January 1, 1967. As the petitioners
cane to this Court in February 1968 | ong after the date when
they could have properly filed a suit, the application
under Art. 32 must be rejected. [851 H 852 A---D, GH
853 A--B; 854- B--H,, 855 A-B]

Kantilal Babulal & Bros. v.H C. Patel 2.1 S T,C 174,
Sri Sri  Shiba Prasad Singh, deceased, now represented by
Kali Prasad Singha v. Maharaja Srish Chandra Nandi 76 |.A.
244, Sales Tax O ficer v. Kanhaiya Lal Mikundlal Saraf,
[1959] S.C.R 1350 at 1363, Sales Tax Oficer, Pilibhit v.
Budh Prakash jai Prakash, [1955] 1 S.C R 243, State of
Madhya Pradesh v. Bhailal Bhai [1964] 6 S.C. R 261, State
of Kerala v. Al uminumIndustries Ltd. 16 S. T.C. 689, and A
V. Subbarao v. The State of Andhra Pradesh [1965] 2 S.C. R
577, referred to.

Per~Sikri and Hegde, JJ. (dissenting): The petition has
to be allowed and the petitioners nust be granted the relief

prayed for.

Per Sikri, J.: Article 32(2) of the Constitution
confers a judicial power on this Court, and I|ike al
judicial powers, unless there is an express provision to the
contrary, it must be exercised in accor dance with

fundanental principles of admnistration of justice, and one
such fundanental principle is that stale clains should not
be given effect to. [833 F--(Q

The Limtation Act does not directly apply to a petition
under Art. 32 and to invoke theanalogy of the Linitation
Act is not appropriate when dealing with petitions under
Art. 32. If a claimis barred under the Limtation Act,
prima facie it is a stale claimbut even if it is not so
barred, it may not’ be entertained by this Court if on the
facts of the case there is unreasonable delay. To issue a

wit, direction or order in  the nature of mandanus
certiorari or prohibition after adelay of 12 years or 6
years woul d, except when there are exceptiona
circunstances, be strange. It is difficult tolay down a

preci se period, but a period of one year nay be taken'as the
peri od beyond which the clai mwould be a stale claim unless
t he delay is explained. The time spent i'n maki ng
representations to higher authorities may be taken as a good
explanation for any delay. Such a practice would not
destroy the guarantee under Art. 32, because, the article
nowhere |ays down that a petition, however-late;, should be
entertained. [833 G 835 G H

In the present case, the petitioners were mstaken in
thinking that the noney was liable to be paid under a valid
| aw and hence under s. 72 of the Contract Act, the
petitioners would be entitled to the relief clained. The
grounds urged before the H gh Court show that “it ' never
struck the petitioners that the provision could be
chal | enged on the ground ulti-
828
mately accepted by this Court. |If the petitioners had not
noved the High Court but had paid on denand they would
have been entitled to maintain the petition in this Court.
The position could not be worse becane they exercised their
right under Art. 226. Wen a petitioner approaches a High
Court and fails, it could not be said that paynents made by
hi mthereafter were not under a m stake of law, even if the
point on which this Court ultimately strikes down the
provi sion wunder which the paynents were nade was never
raised in the H gh Court. The petitioners discovered, Ilike
all assessees their mstake when this Court struck down s.
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12A(4) of the 1946-Act and they came to this Court within 6
nonths of that date and hence there was no del ay. [ 837
G -H 839 B---E

Daryao v. State of U P. [1962] 1 S.C.R 574, Amal gamated
Coalfields Ltd. v. Janapada Sabha, Chindwara, A l1.R 1964
S.C. 1013, 1018, Sales Tax Oficer v. Kanhaiyalal, [1959]
S.C.R 1350 and Kantilal Babulal v. H C Patel, Sales Tax
Oficer, 21 S T.C. 174, referred to

Per Hegde, J.: In view of the decision of this Court
in Kantilal Babulal v.H C Patel, 21 S T.C 174 which
struck down s. 12A(4) or the 1946-Act, the i mpugned
collection wunder s. 21(4) of the 1953-Act was without the
authority of |aw and consequently the exaction infringed the
fundanental right of the petitioners under Art. 19(1)(f).
Hence the petitioners have a fundanmental right to approach
this’ Court wunder Art. 32 for relief and this Court has a
duty to afford themthe appropriate relief. Since the right
given to the petitioners under Art. 32 is itself a
fundanental right and does not ~depend on the discretionary
powers ~of ~this Court, as in 1lbe case of Art. 226, it s
i nappropriate ~to equate the duty inmposed on this Court to
the powers of Chancery Court in England or the equitable
jurisdiction of Courts in the United States. The fact that
the petitioners have no equity in their favour is an
irrelevant circunstance in deciding the nature of the right
avai l able to an aggrieved party under Art. 32. This Court
is char ged by | the Constitution® wth- the specia
responsibility of protecting and enforcing the fundanental
rights, and hence | eaches on the part of an aggrieved party
cannot deprive himof his right to get relief under Art. 32.
In fact, law reports do not show a single instance of this
Court refusing to grant relief on the ground of delay. | f
this Court could refuse relief on the ground of delay, the
power of the Court under Art. 32 would be a discretionary
power and the right would ceaseto be a fundanental @ right.
The provisions contained in the Limtation Act do not apply
to proceedings wunder Arts. 226 and 32 and if t hese

provi si ons of the Limtation Act are brought in
indirectly to control the remedies conferred by the
ConstitUtion, it would be a case of  Parliament indirectly
abridging the fundamental rights which this Court, .in

Col aknat h’s case, [1967] 2 S.C.R 762, held that Parlianent
cannot do. The 'fear. that forgotten clains and discarded
ri ghts agai nst Governnment nay be sought to be enforced after
the |apse of a nunber of years if fundamental rights are
hel d to be enforceable without any time limt,” is an
exaggerated one, for, after all, a petitioner can only
enforce an existing right. [856 D. F--H 857 A, B, Db GH
858 A, D-E, F--H 859 H

In this case the petitioners have an existing right even
if their remedy under the ordinary law is barred. Thi s
Court struck down s. 12A(4) of the 1946-Act on a ground not
put forward by the petitioners in the H gh Court but ‘on a
whol ly different ground. A nmere inpression of a party  that
a provision of law may be ultra vires cannot be equated to
know edge that the provision is invalid. and the fact, that,
after a futile attenpt to get the provision in question
declared invalid the petitioners gave up their fight and
submitted to the | aw which was apparently valid is no proof
of the fact that they knew that the provision in question
was
829
i nvalid. There is no reason for rejecting the plea of the
petitioners that they becane aware of the invalidity of the
provi si on only after the decision of this Court in
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Kantilal’'s case, and since the petition was filed very soon
thereafter, the petitioners were entitled to relief. [860
C-g

State of MP.v. Bhailal Bhai, [1964] 6 S.C R 261, referred

to.

(2) (By Full Court): The petition is not barred by res
j udi cat a.

Per Hidayatullah, C. J. Were the order of the H gh Court
under Art. 22%is not a speaking order or the matter has
been di sposed of on some ground other than on nerits, at the
t hreshol d, this Courtmay entertain the application under
Art. 32. [831 B]

Daryao v. State of U P. [1962] 1 S.C. R 574, explained.

Per Sikri, Bachawat and Mtter, JJ.: Wen a petition under
Art. 226 is dismissed not on the merits but because of the
laches on the party applying for ,the wit or because an
alternative renedy was available to him such dismissal is
not a bar to a subsequent petition under Art. 32, except 1in
cases 'when the facts found by the H gh Court m ght t hem
sel ves be rel evant under Art. 32. [833 E--F; 839 F--G 855
C-DFQg

Daryao's case, [1962] 1 S.C.R 574 and Joseph v. State of
Kerala, A l.R 1965 S/C. 1514, referred to.

Per Hegde. J.: It is-only when the right claimed by the
petitioner in his petition under Art. 32 had been clainmed in
the H gh Court under Art. 226 and negatived by the High
Court and that decision had beconefinal as it was not
appeal ed against, that the petitioner would not be able to
agitate the right over again inthis Court under Art. 32.
[856 B--(C
Daryao' s case, [1962] 1 S.C R 574, explained.

JUDGVENT:
ORIG NAL JURI SDICTION: Wit Petition No. 53 of 1968.

Petition under Art. 32 of the Constitution of India for
enforcenent of the fundanental rights.

H K. Shah, B. Datta and J.B. Dadachanji for the petitioners.

C. K. Daphtary, Attorney-General, R Gopalakrishnan, R H
Dhebar and S.P. Nayar, for the respondents.

HI DAYATULLAH, C.J., BACHAWAT and M TTER,JJ., delivered
segarate judgnents dismissing the petition. SIKRI and
HEGDE, JJ. delivered separate di ssenting opinions allow ng
the petition.

Hi dayatul l ah, C. J. This petition has led to a sharp
di vi si on of opinion anmong my ’'brethren: Sikri and Hegde, JJ.
woul d all ow the petition and Bachawat and Mtter, JJ. would
dismss it. They have differed on the question whether the
petition deserves to be disnissed on the ground of del ay.
agree in the result reached by Bachawat and Mtter, JJ. and

woul d also dismiss if | wish briefly to state ny reasons.

At the threshold it appears to me that as there is no.
aw which prescribes a period of I|imtation for  such
petitions, each of ny brethren has really given expression
to the practice he follows or intends to follow. | can do
no nore than state the views 1
830

hold on this subject and then give nmy decision on the nmerits
of the petition in the Iight of those views.

The problemdivides itself into two. The first part is
a general question to be considered in tw aspects: (a)
whether any limt of time at all can be inposed on petitions
under Art. 32, and (b) whether this Court would apply by
anal ogy an article of the Indian Limtation Act appropriate
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to the facts of the case or any other |limt ? The second is
what is to be done in this case ? | shall begin by stating
ny views on the first question.

There appears to be some confusion about the scope of
Article 32. That Article gives the fight to nmove the
Supreme Court by appropriate proceedings for enforcement of
the rights conferred by Part 111 of the Constitution. The
provi sion nerely keeps open the doors of this Court, in much
the same way, as it used to be said, the doors of the
Chancery Court were always open. The State cannot place any
hi ndrance in the way of an aggrieved person seeking to
approach this Court. This is logical enough for it is
against State action that Fundanmental R ghts are clained.
But the guarantee goes no further at least on the terns of
Art. 32. Having reached this Court, the extent or manner of

interference is for the Court to decide. It is clear that
every case does not merit interference. That nust always
depend - upon the facts of the case. In dealing wth cases

whi ch 'have conme before it, this Court has ,already settled
many principles on which it acts. A fewof them may be
menti oned here:

This Court does not take action in cases covered' by the
ordinary jurisdiction  of the civil courts, that is to say,
it does not convert civil and crimnal actions into
proceedi ngs for the obtainnent of wits. Although there is
no rule or provision of law to prohibit the exercise of its
extraordinary jurisdiction this Court has always insisted
upon recourse to ordinary renmedies or the ‘exhaustion of

ot her renedies. 't is in rare cases, where the ordinary
process of |aw appears to be inefficacious, that this Court
interferes even where other renedies are available. Thi s

attitude arises fromthe acceptance of 'a salutary principle
that extraordinary renedies should not take the place of
ordi nary renedi es.

Then again this Court refrains fromacting under Art. 32
if the party has already noved the Hi gh Court under Art.
226. This constitutes a conmty between the Supreme Court
and the Hgh Court. Sinmlarly, when a party had already
noved the H gh Court with a simlar conplaint and for the
sane relief and failed, this Court insists on an appeal to
be brought before it and does not allow fresh proceedi ngs to
be started. In this connection the principle of res
judicata has been applied, although the expression is
sonmewhat inapt and unfortunate. The reason of the rule no
831
doubt is public. policy whi ch Coke summari sed as
"interest reipublicae res judicates non rescindi but the
notivating factor is the existence of another paralle
jurisdiction in another Court and that Court “having /been
noved, this Court insists on bringing its decision 'before
this Court for review Again this Court distinguishes
between cases in which a speaking order on nerits has been
passed. VWere the order is not speaking or the matter has
been di sposed of on sonme other ground at the threshold, this
Court in a suitable case entertains the application before
itself. Another restraint which this Court puts on itself is
that it does not allow a new ground to be taken in appeal
In the sane way, this Court has refrained fromtaking action
when a better remedy is to nove the H gh Court under Art.
226 which can go into the controversy nmore conprehensively
than this Court can wunder Art. 32.

It follows, therefore, that this Court puts itself in
restraint in the nmatter of petition under Art. 32 and this
practice has now becone inveterate. The question is whether
this Court wll inquire into belated and stale clainms or
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take note of evidence of neglect of one’s own rights for a
long tine? | amof opinion that not only it would but also

that it should. The party claimng Fundanental Rights nust
nove the Court before other rights come into existence. The
action of courts cannot harminnocent parties if their
rights enmerge by reason of delay on the part of the person
noving the Court. This principle is well-recognised and has
been applied by Courts in England 'and Anerica.

The English and American practice has been outlined in
Hal sbury’s Laws of England and Corpus Juris Secundum It
has been nentioned by ny brethren in their opinions and
need not traverse the same ground again except to say this
that Courts of Comon Law i n Engl and were bound by the Law
of Limtation but not the Courts of Chancery. Even so the
Chancery Courts insisted on expedition. It is trite
learning to refer to the maxim "del ay defeats equity" or the
Latin of it that the Courts help those who .are vigilant and
do not  slunber over their rights. The Courts of Chancery,
therefore, frequently applied to suits in equity the anal ogy
of the l'awof Limtation applicable to actions at |aw and

equal ly frequently put a special limtation of their own if
they thought that the suit was unduly delayed. This was
i ndependently of the analogy of lawrelating to limtation

The sane practice has been followed in the United States.

In India we have'the Limtation Act which prescribes
different periods of limtation for suits, petitions or
applications. There are also residuary articles whi ch
prescribes linmtation in those cases where no express period
is provided. |If it were a matter of a suit or —application
either an appropriate article or the residuary article
L6Sup.C. 1./69--2
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woul d have applied. But a petition under Art. 32 is not a
suit and it is also not a petition or ~an application to
which the Limtation Act applies. To put curbs in the way
of enforcenent of Fundanmental Rights through |legislative
action mght well be questioned under Art. 13(2). The
reason is also quite clear. |If a short period of lintation
wer e prescribed the Fundanental R ght night well be
frustrated. Prescribing too long a period- mght enable
stale clains to be made to the detrinment of other rights
whi ch m ght energe.

If then there is no period prescribed what is the
standard for this Court to follow? | should say that
ut nost expedition is the sine qua non for such claims. The
party aggrieved must nove the Court at the earliest possible
time and explain satisfactorily all senblance of “del ay. I
am not indicating any period which nmay be regarded as the
ultimate |imt of action for that would be taking /upon
nyself legislative functions. |In England a period 'of 6
nonths has been provided statutorily, but that “could be
because there is no guaranteed renedy and the matter is one
entirely of discretion. In Indial will only say that  each
case wll have to be considered on its owmn facts. VWher e
there is appearance of avoidable delay and this delay
affects the merits of the claim this Court will consider it
and in a proper case hold the party disentitled to invoke
the extraordinary jurisdiction

Therefore, the question is one of discretion for this
Court to follow fromcase to case. There is no lower limt
and there is no upper limt. A case nmay be brought wthin
Limtation Act by reason of sone Article but this Court
need not necessarily give the total time to the litigant to
nove this Court under Art. 32. Similarly in a suitable case
this Court may entertain such a petition even after a | apse
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of tinme. It wll all depend on what the breach of the
Fundanental Right and the renmedy clainmed ,are and how the
del ay arose.

Appl ying these principles to the present case what do
find ? The petitioner nmoved the High Court for relief on the
ground that the recovery from hi mwas unconstitutional. He
set out a nunber of grounds but did not set out the ground
on which ultimately in another case recovery was struck down
by this Court. That ground was that the provisions of the
Act were unconstitutional. The question is: can t he
petitioner in this case take advantage, after a |lapse of a
nunber of years, of the decision of this Court ? He npved
the H gh Court but did not cone up in appeal to this Court.
His contention is that the ground on which his petition was
di smi ssed was different and the ground on which the statute
was struck down was not within his know edge and therefore
he did not know of it and pursue it in this Court. To that
| answer that |aw wi |l presume that he knew t he exact ground
of unconsti -
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tutionality. Everybody is presuned to know the law. It was
his duty to have brought the matter before this Court for
consi deration. In any-event, having set the machinery of |aw
in notion he cannot abandon it to resune it after a nunber
of years, because another person nore adventurous than he in
his turn got the statute declared unconstitutional, and got

a favorable decision. If | were to hold otherw se, then the
deci sion of the Hi gh Court in any case once adjudicated upon
and acquiesced it may be questioned in a fresh litigation

revived only with the "argunent, that the correct position
was not known to the petitioner at the time when he
abandoned his own litigation. | ,agree with the opinion of
ny brethren Bachawat and Mtter, JJ. that there is no
guestion here of a mistake of lawentitling the petitioner
to invoke analogy of the Article in the Limtation Act.
The grounds on which he noved the Court mght well have
i npressed this Court which mght have al so have decided the
guestion of the unconstitutionality of the Act as 'was done
in the subsequent litigation by another party. The present
petitioner should have taken the right ground in the Hi gh
Court and taken it in appeal to this Court after ~the High
Court decided against it. Not having done so and having
abandoned his own litigation years ago, | do not think that
this Court should apply the analogy of the Article in the
Limtation Act and give himthe relief now. The petition

therefore, fails and is disnissed with costs.

Sikri, J. I have had the advantage of reading the
drafts of the judgments prepared by Mtter, J., and
Bachawat, J. | agree with Mtter, J. in his conclusion that

the rule laid down in Daryao v. State of UP. (1) is
i napplicable to the facts of the case, but for the‘reasons I

will presently give, in ny opinion the petition should be
al | owed.

Art. 32(2) of the Constitution confers *a judicial power
on the Court. VLike all judicial powers, unless there is  an

express provision to the contrary, it nust be exercised in
accordance with fundanmental principles of admnistration of
justice. CGener al principles of res judicata were
accordingly applied by this Court in Daryao v. State of
U P.(1), and Amal gamated Coal fields Ltd. v. Janapada Sabha,

Chi ndwar a( 2) . I understand that one of the fundanenta

principles of adm nistration of justice is that, apart from
express provisions to the contrary, stale clains should not
be given effect to But what is a stale claim? It is not
denied that the Indian Limtation Act does not directly
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apply to a petition under Art. 32. Both the English Courts
and the Anerican Courts were confronted with a sinilar
problem In the United States the Federal Courts of Equity
sol ved the probl emthus:

(1) [1962] 1 S.C.R 574. (2) AI.R 1964 S.C
1013, 1018.
834

"Except, perhaps, where the-statute by
its express ternms applies to suits in equity
as well as to actions at law, or where the
jurisdiction of law and equity is concurrent,
the rule appears to be that Federal courts
sitting in  equity are not bound by state
statutes of limtation. Neverthel ess, except
where unusual = conditions or extraOrdi nary
circunstances render it equitable to do so,
the Federal courts usually act in analogy to
the state statutes of limtation applicable to
cases of I|ike character."” (Vol 34, Anerican
Juri sprudence, Linitation of Actions, s 54.")

In Courts of Admiralty, where the statutes of limtation do
not control proceedi ngs, theanal ogy of such statutes is
ordinarily followed unless there is sonething exceptional in
the case. (ibid)

Story on Equity Jurisprudence states the legal position
t hus:

"I't was, too, a nost material ground, in
all bills for an account, to ascertain whether
they were brought to open and correct ’errors
in the account recenti facto; or whether the
"application was nade after a great | apse of
time. |In cases of this sort, where the demand
was strictly of a legal nature, or night be
cogni zable at law, courts-of equity governed
thenselves by the same Ilimtations as to
entertain such suits as were prescribed by
the’ Statute of Limtations in regard to
suits in courts of common law in matters of
account . I f, t heref ore, t he ordi nary
[imtation of such suits at |awwas six years,
courts of equity would follow the same period
of limtation. 1In so doing, they did not act,
in cases of this sort (that is, in matter of
concurrent jurisdiction) so nuch upon -the
ground of anal ogy to the Statute of
Limtations, as positively in obedience to
such statute. But where the denmand was not of
a legal nature, but was purely equitable; or
where the bar of the statute was inapplicable;
courts of equity had another rule, ~ rounded
sonmeti nmes upon the anal ogi es of the law, where
such anal ogy exi sted, and sonetinmes upon its
own i nherent doctrine, not to entertain 'stale
or antiquated demands, and not to encourage
| aches and negligence. Hence, in matters
of account, although not barred by the Statute
of Limtations, courts of equity refused. to
interfere after a considerable | apse of tine.
from considerations of public policy,
fromthe difficulty of doing entire justice,
when, the original transactions had becone
obscure by tinme, and the evidence m ght have
been I ost, and fromthe consciousness that the
repose of’ titles and the security of property
are mainly pronoted by a full en-
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forcenent of the nmaxim Vigilantibus, non
dorm entibus jura subveniunt. Under peculiar
ci rcunst ances, however, excusing or justifying
the delay, courts of equity would not refuse
their aid in furtherance of the rights of the
party; since in such cases there was no
presence to insist upon | aches or negligence,
as a ground for dismissal of the suit; and in
one case carried back the account over a
period of fifty years." (Third Edition, page
224, $529)

In Engl and, as pointed out by Bachawat, J., the Court of
Chancery acted on the anal ogy of Statute of Limtation (vide
Hal sbury, Vol. 14, p. 647, Art. 1190).

It seems to ne, however, that the above solution is not
quite appropriate for petitions under Art. 32. A delay of
12 vyears or 6 years would make a strange bed-fellowwith a
direction or -~ order or wit in the nature of nmandanus,
certiorari —and prohibition. Beating in mnd the history of
these wits |- cannot believe that the Constituent Assenbly
had the intention that five Judges of this Court should sit
together to enforce afundanmental right at the instance of a
person, who had wi'thout any reasonabl e  expl anation sl ept
over his rights for 6 or 12 years. The history of these
wits both in England and the U S. A convinces nme that the
underlying idea of the Constitution was to provide an

expedi tious and authoritative  renedy  against t he
inroads of the State. If a claimis barred under the
Limtation Act , unl ess there are excepti ona

circunstances, prima facie it is a stale claim and should
not be entertained by this Court. But even'if it is not
barred wunder the/radian Limtation Act, it nmy not be
entertained by this Court if on the facts of the case there
i s unreasonabl e delay. For instance, if the State had taken
possession of property under a |awalleged to be void, and
if a petitioner comes to this Court 11 vyears after the
possession was taken by the State, I would dismss the
petition on the ground of delay, unless there is sone
reasonabl e expl anation. The fact that a suit for possession
of land would still be in tinme would not be relevant at all.
It is difficult to lay down a precise period beyond which
del ay should be explained. | favour one year because this
Court should not be approached Ilightly, and conpetent
| egal 'advice should be taken and pros and cons carefully
wei ghed before coming to this Court. It is conmon know edge
that appeals and representations to the higher authorities
take time; tine spent in pursuing these renedies may not be
excluded under the Limtation Act, but it may ordinarily be
taken as a good explanation for the del ay.

It is said that if this was the practice the ‘guarantee
of Art. 32 would be destroyed. But the article no | where
says that a petition, howsoever |ate, should be entertained
and a wit or order or

836
direction granted, howsoever renpte the date of infringenent
of the fundanmental right. |In practice this Court has not

been entertaining stale clainms by persons who have slept
over their rights. There is no need to depart from this
practice ,and tie our hands completely with the shackles
inmposed by the |Indian Limtation Act. In the case of
applications under Art. 226 this Court observed in State of
Madhya Pradesh v. Bhailal Bhai(1):
"I't may however be stated as a genera
rule that if there has been unreasonabl e del ay
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the Court ought not ordinarily to lend its aid
to a party by this extraordinary renedy of
nmandanus. Agai n, where even if there is no
such delay the Government or the statutory
aut hority agai nst whom the consequenti a
relief is prayed for raises a prima facie
triable issue as regards the availability of
such relief on the merits on grounds like
[imtation, the Court should ordinarily refuse
to issue the wit of nandanus for such
paymnent . In both these kinds of cases it
will be sound use of discretion to |eave the
party to seek his renedy by the ordinary node
of action.in a civil court and to refuse to
exercise “in his favour the ext raordi nary
renmedy under ~Art. 226 of the Constitution."

In State of Kerala V.. Al um ni um
| ndustries(2) Wanchoo, J., speaking on behalf
of a l'arge Bench of this Court, observed:

"There " is no doubt in view of the
deci sion of this Courtin Sales Tax O ficer v.
Kanhai yal al (3) that noney paid under a m stake
of lawvcomes within the word ’'mistake’ in
section 72 of the Contract Act and there is no
guesti on” of estopped when the m stake of | aw
is common to both the parties, which was the
case here inasnuch as the respondent did not
rai se the question relating to Article 286 of
the Constitution and the Sal es Tax O ficer had
no occasion to consider it. In such a case
where tax is levied by mstake of law it s
ordinarily the duty of the State subject to

any provision in the | aw relating to sales
tax (and no such provision has been brought to
our notice) to refund the tax. If refund is

not made, renedy through court is open subject
to the same restrictions and also’ to the
period of linmtation (see Article 96 of the
Limtation Act, 1908), nanely, three years
from the date when the nistake becones known
to the person who has nade the paynment by
m stake [see State of Midhya Pradesh V.
Bhailal (1)]. In this view of the matter it was

the duty of the State to

(1) [1964] 6 S.C. R 261,271-72.
(2) 16 S. T.C. 689, 692,
(3) [1959] S.C.R 1350.
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investigate the facts when the nistake was
brought to its notice and to make a refund if
nm stake was proved and the claim ‘was nade
within the period of limtation."

But these cases cannot directly apply to petitions ‘under
Art. 32 because they proceed fromthe prenmise that the

remedy is discretionary under Art. 226.
Conming to the facts of this case, which have been stated

in detail by Mtter, J., it seens to nme that the delay in
coming to this Court has been adequately explained. In
bri ef, the facts are these: The Sales Tax O ficer, by his

order dated March 17, 1958, forfeited a sumof Rs. 26,563.50
under s. 21 (4) of the Bonbay Sal es Tax Act (Bonmbay Act 111
of 1953), which provision is simlar to s. 12A(4) of the
Bonbay Sal es Tax Act, 1946. The petitioner pronptly filed a
wit petition in the Bonmbay H gh Court challenging this
order. H s petition was dism ssed on Novenmber 28, 1958. He
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also failed in appeal before the Division Bench on July 7,
1959. An order of attachnent foll owed. The petitioner
paid the sumof Rs. 26,563.50 in various instalnents from
Cct ober 3, 1959, to August 8, 1960. By letter dated January
9, 1962, the petitioner was called upon to pay a penalty
amounting to Rs. 12,517/68 on account of |late payment of
sales tax dues but this order of penalty was ultimtely
cancel | ed.

The Gujarat Hi gh Court (Shelat, C J., and Bhagwati, J.)
in Kantilal Babulal v.H C. Patel, Sales Tax O ficer(x) held
on Decenber 2, 1963, that s. 12A(4) of the Bonbay Sales Tax
Act, 1946, was valid and did not violate Art. 19(1) (f) as
it was saved by Art. 19(5). On Septenmber 29, 1967, this

Court, on appeal, in Kantilal Babulal v.H C. Patel Sales Tax
Oficer(2) struck dowmnthis provision as it infringed Art.
19(1) (). On February 9, 1968, f our

petitioners--hereinafter conpendiously referred to as the
petitioner filed this petition praying that the or der
dated 'March 17, 1958, and the notice and order dated
Decenber 18, 1958, and Decenber 24, 1958, be quashed.

There is no doubt that under s. 72 of the Contract Act
the petitioner would be entitled to the relief claimed and
the refund of the ampunt if he paid the nobney under nistake
of law. | find it difficult to appreciate why the paynent
was not rmade under a mstake of law. In. ny opinion the
petitioner was mstaken in thinking that the npbney was
liable to be refunded under a valid l'aw. Nobody has urged
before wus that the grounds which he had raised before the
H gh Court were sound.

The petitioner had "attenpted to raise before the Bonbay
Hi gh Court the follow ng grounds:

(1) 16 S. T.C. 973. (2) 21 S.T.C. 174.
838

1. Inasnuch as the sum of Rs. 26,563.50
was paid by way of refund under the Bonbay
Sal es Tax Act 1946, the taxing authorities had
exceeded their power under s. 21 (4) of the
Act of 1953, in forfeiting the said sum of
noney.

2. Assuming that the respondent had
power to forreit the sumunder the Act of
1953, it was strictly limted to taxes
payabl e trader the provisions of the Act .and
as no tax was payable on outside sale the
authorities had no power to forfeit the sum of
Rs. 26, 563. 50.

3.

4. Even assumi ng while denying that the
respondent had power to forfeit the sumof Rs.
26,563.50, the power to forfeit an anount as
a tax presupposes a power to inmpose a tax
and inasmuch as on a proper construction of
the rel evant provisions of the Constitution no
State Legislature had at any time a power
to inpose tax on the aforesaid transactions,
the power to forfeit tax in respect of those
transactions is ultra vires t he State
Legi sl ature.”

The | earned Single Judge hel d:

"This appears to ne to be a gross case
where even if | was of the opinion that the
order is invalid and involved violation of
fundanental rights woul d not in ny discretion
interfere by way of issuing a wit. | ’am not
depri vi ng t he petitioner of any ot her
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appropriate remedy. I have, t her ef ore,
decided to dismiss this petition on that
singl e ground. "

The Division Bench, on appeal, decided on the linited
ground that "M. Justice K K Desai having exercised his
di scretion no Case is nmade out for interference wth the
exercise of that discretion." The petitioner rightly did
not file an appeal to this Court for he would have had
little chance of succeedi ng.

Suppose a petitioner challenges a provision of the Sales
Tax Act before the H gh Court on the ground that it does not

fall within List Il or List Ill of the Seventh Schedule. He
fails and pays the tax and does not appeal to the Suprene
Court. Utimately, in another petition, the provision is

struck down under Art. 14 or Art. 19, a point which he and
his | awers never thought of All assessees who had paid tax
wi thout challenging the provision would be entitled to
approach this Court under Art. 32 and claima refund (see
Sal es Tax O ficer, Benaras v. Kanhaiya Lal Mikundlal Saraf)
(1). But why not the assessee who applied to

(1) [1959] S.C'R 1350.

839
the Hi gh Court ? The answer given is that he had thought at
one time that the | aw was bad, though on wong grounds. | f

a law were franmed sanctioning the above discrimnation, |
believe, it would be difficult to sustain it under Art. 14,
but yet this is the discrimnation which the respondent
wants me to sanction

The grounds extracted above show that it ~ never struck
the petitioner that the provision could be challenged on the
ground ultimately accepted by this Court. | f the
petitioner had not thought of going to the Bonbay Hi gh
Court on the points he did, and had paid on denand, as nost
of the assessees do, he would, | inmagine, have been entitled
to muintain this petition. But it is now said that the
petitioner’s position is worse because he exercised his
right to approach the Hi gh Court wunder Art. 226. The
contention seens to be that when a petitioner approaches a
H gh Court and fails, he can no longer suffer from any
mstake of law even if the point. on which this Court
ultimately strikes down the provision, never struck him  or
his | awer or the Court. | cannot uphold this contention

In ny opinion the petitioner was under a m stake of |aw,
when he paid up, the m stake being that he thought that  s.
12A (4) was a valid provision in spite of its inposing
unreasonable restrictions. This mistake he discovered Iike
"all assessees when this Court struck down s. 12A(4) of the
Bonbay Sales Tax Act. He has come to this Court within six
nonths of that day and there is no del ay.

The petition is accordingly allowed and the inpugned
order dated March 17, 1958, quashed and the respondent

directed to refund the anount. Under the circunstances
there will be no order as to costs.
Bachawat, J. | have had the advantage of reading the

j udgrment prepared by GK Mtter, J. For the reasons given
in this judgnent, 1. agree with the order proposed by him
As the wearlier petition filed in the High Court was not
di smissed on the nerits, the present petition is not barred
by res judicata or principle anal ogous thereto.

The petitioners realised Rs. 26,563.50 P from their
custonmers outsi de Bonbay on account of sales tax. The Sal es
Tax O ficer by his order dated March 17, 1958 forfeited
this sum under s. 21 (4) of the Bonbay Sales Tax Act 3 of
1953. On March 28, 1958 the petitioners filed a wit
petition’ in the Bonbay High Court seeking to restrain the
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Sal es Tax Oficer fromrecovering the anmount. They pleaded
that they were not liable to pay the amobunt, that s. 21 (4)
was ultra vires the powers of the State |legislature and
that the order of forfeiture was violative of Arts. 19(1)
(f) and 265 of the Constitution and was i nvalid. On
Novermber 28, 1958, K K. Desai, J. disnmissed the petition
He held that the petitioners having defrauded ot her persons
wer e not
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entitled to any relief. The petitioners filed an appea
against the order. In the nenmorandum of appeal, they

pl eaded that the threatened levy was in violation of Arts.
19(1)(f) and 31 of the Constitution. The appeal was
di smssed on July 13, 1959.  In the nmeantinme on Decenber 24,
1958 the Collector of Bonbay attached the petitioners’
properties. Bet ween August 3, 1959 and August 8, 1960 the
petitioners paid the sumof Rs. 26,563.50 P to the Collector
of Bonbay. In" Cvil Appeal No. 126 of 1966, Kantila
Bapulal & Bros. v.H C. Patel decided on Septenber 29, 1967
this Court-struck down s. 12(A)(4) of the Bonbay Sal es Tax
Act, 1946 as unconstitutional and violative of Art. 19 ( 1)
(f). The argunments in the present 'appeal proceeded on the
assunption that s. 21-(4) of the Bonbay Sal es Tax Act, 1953
is liable to be struck down on the same ground. On February
9, 1968 the petitioners filed the present wit petition
under Art. 32 of the Constitution claimng refund of Rs.
26,563.50 P under s. 72 of the Indian Contract Act 1872.
They alleged that they paid this sumto the Collector under
coercion and/or mstake of law, and that they discovered the
m st ake on Sept enber 29, 1967.

Two points arise for decision in this wit petition: (1
) Wuld the claimbe barred by limtation if it were the
subj ect-matter of a suit in February 1968 and (2) if so, are
the petitioners entitled to any relief -~ in this petition
under Art. 32 of the Constitution

Subj ect to questions of limtation, waiver and estoppel
noney pai d under m stake or coercion may be recovered under
s. 72 of the Indian Contract Act. The fight to relief under
s. 72 extends to noney paid under nistake of law, i.e.,
"mstake in thinking that the noney paid was due when, in
fact, it was not due." Shiva' Prasad Singh v. Srish Chandra
Nandi ( 1), Sates Tax Oficer v. Mkundlal Saraf(2).

In ny opinion, the petitioners were' not |abouring under
any m stake of |aw when they nade the paynents. As early as
March 1958 they filed a wait petition for ~restraining the
l evy under the order dated March 17, 1958 claiming that the
order was invalid and that s. 21 (4) of the Bonbay Sal es Tax
Act, 1953 was ultra vires and unconstitutional. | They m ght
not have then known the preci se ground upon which the  Court
subsequently struck down a simlar provision of law, but
t hey had di scovered presumably under |egal advice that
they were not legally bound to make any payment. After the
wit petition was dismssed their properties were attached
and they nmade the paynments under coercion in 1959 -and
1960. The paynents were not made under a m stake of |law  or
as pointed out in Shiva Prasad Singh’'s Case(1l) under a
m stake in thinking that the noney was due. They cannot
claimany relief on the ground of m stake.

(1) [1949] L.R 76 |.A 244, 254. (2) [1959] S.C.R
1350, 1361, 1362.
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As we are assuming in favour of the petitioners that s.
21 (4) of the Bombay Sales Tax Act 1953 as invalid, we must
hold that they nade the paynments under coercion. A suit for
the recovery of the noney on this ground instituted on
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January 1, 1964 would be governed by Article 24 of the
Limtation Act, 1963 and the period of limtation would be
three years fromthe dates in 1959 and 1960 when the npney
was received by fife respondents. The petitioners cannot
obtain an extension of fife period under s. 30(a) of the
Limtation Act, 1963 as Art. 62 of the Indian Limtation
Act, 1908 prescribed fife same period of limtation. A suit
for recovery of tax or other levy illegally collected was
governed by Art. 62 and not by Art. 120, see Al. Venkata
Subba Rao v. State Andhra Pradesh(1). Accordingly a suit
for the recovery of noney instituted in February 1968 would
be barred by limtation

If the petitioners could claimrelief on the ground of
nm stake the suit woul d be governed by Art. 96 of fife Indian
Limtation Act, 1908 and tine would begin to run from the
date when the m stake becones known to the plaintiff. In
State of Madhya pradesh v. Bhailal Bhai & Ors.(2), and State
of Kerala v. Alum nium Industries Ltd.(3) it was held that
Art. 96 applied to a suit for recovery of nobney paid under a
m stake ‘of | aw. Section 17(1)(c) of the Limtation Act
1963 now provides that in the case of a suit for relief from
t he consequences of a mistake-the period of limtation does
not begin to run until the plaintiff has discovered the
m stake or could with reasonable diligence have discovered
it. Section 17(1)(c) corresponds to s. 26(c) of the
Limtation Act, 1939 (2 & 3 Geo. 6, ¢c. 21). It was held in
Re Diplock(4) that sec. 26(c) applied by analogy to a suit
for recovery of noney paid under mistake of law. On appeal
the House of Lords said that the section presented many
problems and refrained fromsaying nore about " it, see
Mnistry of Health v. Sinpson(5). |In sone Anerican States,
it has been held that a m stake of |aw cannot be regarded as
a mstake within a sinmlar statute and tine ran from the
date of the accrual of the cause of action, see Corpus Juris
Secundum vol . 54, Limtation of Actions, Article 198,
page 202, Mrgan v. Jasper County(6), and the cases referred
to therein. It is not necessary to pursue the matter any
further as the petitioners cannot claimrelief on the ground
of m st ake. Accordingly, | express no opinion on the
scope of s. 17(c) of the Linmtation Act, 1963, For the
reasons already stated a suit for the recovery of the npney
instituted in February 1968 woul d be barred by limtation.

(1) [1965] 2 S.C.R 577, 612-620. (2) [1964] 6 S.C.R
261, 274.

(3) [1965] 16 S.T.C. 689, 692. (4)-[1948] Ch. 465
515-516.

(5) [1951] A.C. 251,277. (6) 11 AL.R
634: 274 N.W 310.

842

The next and the nore fundanental question is whether in the
circunstances the Court should give relief in_ a wit
petition under Art. 32 of the Constitution. No period of
[imtation is prescribed for such a petition. The right to
nove this Court for enforcenment of fundanmental rights is
guaranteed by Art. 32. The wit under Art. 32 issues as a
matter of course if a breach of a fundanmental right is
established. Technical rules applicable to suits like the
provisions of s. 80 of the Code of Civil Procedure are not
-applicable to a proceeding, under Art. 32. But this does
not mean that in giving relief under Art. 32 the Court nust
i gnore and tranple wunder foot all Iaws of procedure,
evidence, limtation, res judicata and the |ike. Under Art.
145 (1 ) (c) rules may be framed for regulating the practice
and procedure in proceedi ngs under Art. 32. In the absence
of such rules the Court may adopt any reasonable rule of
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procedure. Thus a petitioner has no right to nobve this
Court under Art. 32 for enforcenment of his fundanental right
on "a petition containing m sleading and i naccurate

statements and if he files such a petition the Court wll
dismss it, see WP. No. 183 of 1966, Indian Sugar and
Refineries Ltd. v. Union of India decided on March 12,
1968. On grounds of public policy it would be intolerable
if the Court were to entertain such a petition. Li kewi se
the Court held in Daryao v. The State of U P.(1) that the
general principles of res judicata applied to a wit
petition "under Art. 32. Simlarly, this Court has
summarily di smssed i nnunerable wit petitions on the ground
that it was presented after unreasonabl e del ay.

The normal renedy for recovery of noney paid to the
State under coercion or-mstake of lawis by suit. Articles
32 and 226 of the Constitution provide concurrent remedy in
respect of the same claim The extraordinary remedi es under
the Constitution are not intended to enable the claimant to
recover nonies, the recovery of which by suit is barred by
[imtation. Were the renedy in a wit application under
Art. 32 or Art. 226 corresponds to a renedy in an ordinary
suit and the latter remedy is subject to the bar of a
statute of limtation, the Court inits wit jurisdiction
acts by analogy to the statue adopts the statute as its own
rul e of procedure “and in the absence of speci a
circunstances inposes the sane limtation on the sumary
remedy in the wit jurisdiction. "On simlar grounds the
Court of Chancery acted on the analogy of the statutes of
[imtation in disposing of stale clains t hough t he
proceeding in a Chancery was not subject to any express
statutory bar, see Hal shury’s Laws of England, vol. 14, page
647, Art. 1190, Knox v. Gye(2). Likewi se the Hi gh Court acts
on the anal ogy of the statute of linmtation in a proceeding
under Art. 226 though the statute does not expressly ' apply

to the proceeding. The Court w1l al nbst always refuse to
give relief under Art. 226 if the

[1962] 1 S.C.R 574. C2) L.R 5 H/L. 656,
674.
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delay is nore than the statutory period of limtation, see
Stal e of. Madhya Pradesh v. Bhailal Bhai(1).
Simlarly this Court acts on the analogy of the statute

of limtation in respect of a claimunder Art. 32 of the
Constitution though such claimis not the subject of -any
express statutory bar of limtation. |If the right to a

property is extingui shed by prescription under s. 27 of the
Limtation Act, 1963 the petitioner has no subsisting right
whi ch can be enforced under Art. 32 (see Sobhraj Cdharnmal v.
Slate of Rajasthan(2). |In other cases where the renedy only
and not the right is extinguished by limtation, it" is on
grounds of public policy that the Court refuses to entertain
stale clains under Art. 32. The statutes of linmtation are
rounded on sound principles of public policy. As observed in
VWiitley Stoke’s Anglo-Indian Codes, Vol. 11 p. ’'940: "The
law i s rounded on public policy, its aimbeing to secure the
quiet of the community, to suppress fraud and perjury, to
qui cken diligence, and to prevent oppression." In Her
Hi ghness Ruckmaboye v. Lul I oobhoy Mbdttickchund(a) the
Privy Council observed that the object of the statutes of

l[imtation was to give effect to the maxim "interest
reipublicae ut sit finis litium (Co Litt 303)--the interest
of the State requires that there should be a linmt to
litigation. The rule of res judicata is rounded upon the

same rule of public policy, see Daryao v. State of U P.(4)
at page 584. The other ground of public policy upon which




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 33

the statutes of limtation are rounded is expressed in the
maxi m "vigil anti bus non dormentibus jura subveniunt" (2 Co.
Inst. 690)--the laws aid the vigilant and not those who
slumber. On grounds of public policy the Court’ applies
the principles of res judicata to wit petitions under Art.
32. On like grounds the Court acts on the analogy of the
statutes of limtation in the exercise of its jurisdiction
under Art. 32. It follows that the present petition nust be
di sm ssed

Mller, J. The facts leading up to the filing of the
petition under Art. 32 of the Constitution are as foll ows.

The first petitioner before wus is a regi stered
partnership firm (hereinafter referred to as ’'the firm)
carrying on business in Bonbay and the other petitioners are
partners of the said firm The firmhas been carrying on
business as a dealer in and a trader of textiles and art
silk etc. It was registered as a dealer ’'and has held
regi stration certificates under the various sales tax |aws
prevailing in the State of Bonbay from 1946 onwar ds
i ncluding the Bonbay Sal es Tax Act 5 of 1946, the Bonbay
Sal es Tax Act3 of 1953 and the Bonbay Sal es Tax Act 51 of
1959.

In the course of ‘assessnment for the assessment period
conmenci ng on April 1, 1949 and endi ng on 31st October 1952
t he

[1964] S.C.R 261. 273-74. (2) [1963] Supp. 1 S.C.R
99, 111.

[1851-52] 5 MI.A., 234. 251. (4) [1962] 1 S.C.R
574.
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firmcontended that its sales of the value of Rs. 13,42, 165-
15-6 were not liable to be taxed under the provisions of the
Bonbay Sales Tax Act then in force as the goods were
delivered as a direct result of such sales for purposes of
consunption outside the State of Bonbay. The firm clainmed
that it was entitled to a refund of ‘the amount which it had
collected from its customers and paid on account of the
aforesaid sales at the tine of submitting the returns of its
turnover. The Sales Tax Oficer did not accept this
contention but on appeal the Assistant Collector of Sales
Tax upheld the firm s contention after exam ning the details
submitted by it and found that sales involving the sum of
Rs. 26,563-8-0 realised by way of tax were protected  under
Art. 286 of the Constitution. He therefore directed that the
said sumbe refunded to the firmon a proper _application

This appellate order was passed on Novenber 7, 1956. The
firm preferred an application for refund of Rs.  26,563.50
on Novenber 13, 1956 whereupon the Assistant Collector  (the
appel late authority) sinultaneously with the issue of 'a
cheque for the above anmobunt by way of refund wote a letter
dated May 11, 1957 to the effect that the petitioner should
produce before him wthin one nonth of the date of the
cheque receipts totalling Rs. 26,563.50 fromits custoners
out si de Bonbay State to show that the refund had been passed
on to them It appears that the petitioner did not fulfi

this condition and a notice dated 28th January 1958 was
i ssued calling upon the firmto show cause why the said sum
of Rs. 26,563.50 should not be forfeited under s. 21(4) of
the Bonbay Sal es Tax Act, 1953. |In reply thereto, the firm
stated by letter dated February 7, 1958 that it had
collected fromits custoners outside the State of Bonbay the
said sumof noney and "under an honest mstake of |aw had
paid the sanme to the sales tax authorities.” The firm went
on to add that the order for refund had been nmade only when
the authorities were satisfied that 'it was not liable to
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pay the said sum but the latter had insisted upon a
condition that the firmshould inits turn refund the said
amount to its customers fromwhomthe collection had been
made. The letter records that the firm"had agreed to that
condi tion under coercion even though in ,law the authorities
were bound to refund the said ,amunt w thout any such
condition." Further the firms case in that letter was that
the authorities had "no right to forfeit any anount
collected by a dealer under a m stake of law in respect of
these transactions" and the threat to forfeit the ampunt on
the ground that it had not been refunded to the firms
customers was without the authority of |aw

The order on the show cause notice passed on March 17,
1958 records that though given sufficient opportunity to
produce stanped receipts fromits custoners the firm had
failed to do so and had thereby contravened the provisions
of s. 21(2) of the Bombay Sales Tax Act. The firm was
directed to refund the said sumto
845
the Reserve Bank of India on or  before April 1, 1958
failing which it would be recoverable as arrears of |and
revenue fromthe firmtogether with penalty. The order was
purported to be passed under s. 21 (4) of the Bonmbay Sales
Tax Act, 1953.

Wthin a few days thereafter i.e. on March 28, 1958 the
firm presented an application to the H-gh Court of Bonbay
under Art. 226 of the Constitution for the issue of a wit
in the nature of certiorari quashing the above nmentioned
or der of forfeiture and for - incidental reliefs. In
par agraph 4 of the petition it was stated that the order of
forfeiture was "w thout the authority of law and ‘therefore
in violating of Art. 19(1)(g) and Art. 265 of t he
Constitution."

It appears that a sinilar application had been
presented on behal f of Pasha Bhai Patel and Co. (P)  Ltd.
to the Bonbay H gh Court and the application of the firm
along with the first nmentioned application were di sposed of
by a learned single Judge of the Bonbay H gh "Court on
Noverber 28, 1958. The nmin judgnment was delivered in’ Pasha
Bhai Patel and Conmpany’s case. The learned Judge observed in
the course of his judgnent that there was no nmerit
whatsoever in it and "justice did not tie in his (the
petitioner’s) side and this was a matter in which the  court
should not interfere by way of a wit and give relief to
t he petitioner conpany." The Judge further observed  that
the petitioner has not referred to fundamental rights of any
kind in the petition and said:

"This appears to ne to be a gross . case
where even if | was of the opinion that the
order is invalid and involved violation of
f undanent al rights, | would not in ny
discretion interfere by way of issuing a wit.
I am not depriving the petitioner of any other

appropriate remedy. | have therefore decided
to dismiss this petition on that single
ground. "

No copy of the petitionin Pasha Bhai Patel and
Conpany’s case is before us but the present petitioner, as
shown already, did conplain of violation of Art. 19(1)(qQ)
and Art. 265 of the Constitution besides contending that the
order was "ultra vires, bad and inoperative in law"
Dealing with the petition of the firmthe | earned Judge said
that "there was no nerit in the case and justice did not lie
on the side of the petitioner" and for reasons given in
Pasha Bhai Patel and Co.’'s case the petition was disni ssed.
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The firmwent up in appeal to the sane H gh Court. A
note nmay be taken of some of the grounds in the nenorandum
of appeal filed by the firm They were inter alia :--

"(13) The |learned Judge erred in not deciding the
petition on nmerits even when there was a question of
viol ati on of fundanental rights.

846

(16) The learned Judge erred in holding that this was a
gross case where even if he had 'been of the opinion that
the order was invalid or that it involved violation of
f undanent al rights, he would not in his di scretion
interfere by way of issuing a wit.

(30) The learned Judge failed to appreciate that the
order of forfeiture was nothing but the deprivation of
property without the authority of law and the action of the
r espondent was an~ unreasonabl e restriction on t he
fundanental rights of the petitioner under Art. 19(1)(f) and
Art. 31 of the Constitution of India."

In dismssing the appeal the | earned Judges of the Division
Bench observed:

"The ~appellant. clains to retain wth
hi nsel f anounts to which he has no claim and
the appellant is seeking to come before this
Court ~ to retain with hinmself amount which he
has obtained fromthe sales tax authorities on
a representation that heis going to refund
the | same and whi ch he has not refunded. M.
Justice K K Desai was of the view that the
cl ai mmade by the appellant was a gross claim

and even if it involved vi olation of
f undanent al rights, 1in exercise of his
di scretion, he will not interfere by issuing a

wit. The |earned Judge having exercised his
di scretion which he undoubtedly was entitled
to exercise, we do not think sitting in appea
we woul d be justified in exercising our powers
as an appellate court in interfering ' with the

order under appeal. W nay observe that we
are not dealing with this case onthe ‘nerits
at all. W have not considered the question

whet her the appellant is entitledin law to
retain the noneys which he has obtained from
the sales tax departnment. W have _decided
this "appeal on the linmted ground that M.
Justice K. K. Desai having exercised hi s
di scretion, no case is nmde out for our
i nterference with the exercise of t hat
di scretion.”

It is therefore anply clear fromthe above that ' the
| earned JudGes of the Bonmbay Hi gh Court did not examine the
nmerits of the firms contention that the order of refund was
wi t hout the authority of Jlaw or wultra vires or in
viol ation of an}, fundamental rights of the partners of the
firm They nerely exercised their discretion on the
guestion of issue of a wit wunder Art. 226 of t he
Constitution in viewof the firms conduct in obtaining an
order for refund of the amount nentioned and Ilater on
refusing to fulfil the condition inposed.

It does not appear that the firmtook any further steps
in the court of law for vindicating its position before
filing the present
847
wit petition. It received a notice dated Decenber 18,
1958 wunder the Bonbay City Land Revenue Act 2 of 1876
calling upon it to pay the said sumof Rs. 26,563.50 to the
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State of Bonbay failing which proceedi ngs were threatened to
be taken by attachnent and sale of its property and by ot her
renedies provided by s. 13 of the Land Revenue Act. It
appears that the Collector of Bonmbay actually issued an
order of attachnent on the right, title and’ interest of two
of the partners of the firmincluding the goodw |l and
tenancy right in the prem ses where the business was carried
on. The firm paid the sumof Rs. 26,563.50 in various
instal ments beginning on COCctober 3, 1959 and ending on
August 8, 1960.

I n paragraph 8 of the present petition to this Court it
is submitted that the petitioners "paid the sumto the State
of Bombay under coercion 'and/or mistake of law" The
petitioners also state they "did not know that the sections
of the Sales , Tax Acts under which the said sumwas sought
to be forfeited and/ or recovered and/or retained were wultra
vires." I n paragraph 10 of the petition it is stated that
the petitioners discovered their mstake in law when they
cane to knowof the decision of this Court dated Septenber
29, 1967 that s. 12A(4) of the Bonbay Sales Tax Act 5 of
1946 was ultra vires. |In paragraph 14 of the petition the
firmal so states:

"that the said sumhad been forfeited
and/ or recovered and/or  retained by the
respondents fromthe petitioners in violation
of Art. 265, Art. 31 and Art. 19 ( 1) (f)
of the Constitution. The fundamental rights
of the petitioners have thus been violated.
The petitioners submt that they have been
deprived of their property, to wit, the said
sum by the respondents without any “authority
in law and contrary to the fundanmental  rights
guar ant eed to the petitioners by Arts.
19(1)(f) and 31 of the Constitution."

The grounds of |aw under whichthe firmclained that the
action of the State of Bonmbay and the respondents in
recovering, retaining, forfeiting and not returning the said
sumwere void and invalid in laware set forth in ~paragraph
15 of the petition. 1In the view which we take of the firnms
claimand in view of the decision of this Court in Kantila
Babul al and Bros. v. HC Patei(1l) dated Septenber 29,
1967, it is not necessary to examne the validity or
ot herwi se of the provisions of s. 12A(4) of the Act of 1946
or the correspondi ng section of the Act of 1953 i.e. s. 21
(4). The appeal of Kantilal Babulal and Bros. v.HC
Patei (1) decided by this Court on Septenber 29, 1967 was
froma decision of the High Court of Gujarat reported in 16
Sal es Tax

(1) 21 S.T.C 174. L6Sup.C.1./69-3
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Cases 973. The CGujarat H gh Court had held that s.. 12A(4)
was saved by Art, 19 (5) of the Constitution. The appeal by
the assessee was allowed by this Court on the short ' ground
that assuming that s. 12A(4) was a penal provision wthin
the legislative conpetence of the legislature, it —was
violative of Art. 19(1) (f)’ inasnuch as it did not |lay down
any procedure for ascertaining whether in fact the dealer
concerned had collected any anbunt by way of tax from his
purchasers outside the State "and if so what that anount
was. It was further observed that the section did not
contenplate any adjudication nor did it provide for naking
any order and on a reasonable interpretation of the inpugned
provision. it was observed "that the power conferred under
s. 12A(4) was ungui ded, uncanalised and uncontrolled." On
the above reasoning the Court held that the provisions in s.
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12A(4) were not a reasonable restriction on the fundanenta
right guaranteed under Art. 19 ( 1 ) within the neaning of
Art. 19 ( 5).

To establish that the payments totalling Rs. 26,563.50
made in the years 1959 and 1960 were under a mi stake of |aw,
the petitioners nmust satisfy the court that they paid the
noney under a genuine belief that the law allowed it but
that they later discovered that they were under no |ega
obligation to pay. Repaynent of noney paid under a nmistake
is provided for by s. 72 of the Indian Contract Act
occurring in Chapter V of the said Act which deals wth
certain relations resenbling those created by a contract. It
reads:

"A person to whom noney has been paid,
or anything delivered, by mistake or under
coercion, rnust repay or return ""

It was |aid down by the Judicial Conmittee of the Privy
Council~ in Sri~ Sri~ Shiba Prasad Singh, deceased, now
represented by Kali Prasad Singha v. Maharaja Srish Chandra
Nandi ( x) 'that:

"Paynent 'by mistake’ in s. 72 nust
refer to-a paynent which was not legally due
,and which could not be enforced: the m stake
is thinking that the noney paid was due when
in fact it was not due."

The above decision of the Judicial Conmittee was relied on
by this Court in Sales Tax Oficer V. Kanhai ya La
Mukundl al Saraf (2) where it was said:

"The Privy Council decision has set the
whol e controversyat rest andif it is once
established that the paynent, even though it
be of a tax, has been nade by the party
| abouring under a nistake of 1aw the party is
entitled to recover the sane and the  party
recei ving the

(1) 76 1.A 244, 254. (2) [1959] S.C R 1350,

1363.

849
same is bound to repay or return it. No
distinction can therefore be nade in respect
of atax liability and any other liability —on
a plain reading of sec. 72 of the Contract
Act  .........
In Mukundl al ' s case(1) the respondent firmhad
paid sales tax in respect ~of its forward
transactions in pursuance of  the assessnent
orders passed by the Sales Tax O ficer for the
years 1949 to 1951. The levy of sales tax on
forward transactions being held to be ultra
vires by the Hi gh Court of Allahabad by its
j udgrment delivered on February 27, 1952 in the
case of Budh Prakash Jai Prakash v.S T.0O
Kanpur, the respondent by its letter dated 8th
July 1952 asked for a refund of the ampunt - of
sales tax paid by it under assessnment orders
passed on May 31, 1949, Cctober 30, 1950 and
August 22, 1951. The Commi ssioner of Sal es Tax
U P. refused to refund the ,amount clained by
letter dated July 19, 1952. The above
judgrment of the Allahabad H gh Court was
confirmed by this Court on May 3, 1954 see
Sales Tax Oficer, Pilibhit v. Budh Prakash
Jai Prakash(2). In t he meanwhi | e t he
respondent had filed a wit petition No. 355
of 1952 in the H gh Court for quashing the
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,assessnment orders which was allowed by an
order of a single Judge on Novemrber 30,
1954. The appellant’s Special Appeal fromthe
sai d order contending that noney paid under a
m st ake of law was i rrecoverabl e bei ng
di sm ssed, a further appeal was taken to this
Court under a certificate. On the facts of
that case the Court held that both the

parties were | abouring under a m stake of |aw
the legal position as established |ater as by
the decision of the Allahabad High Court in
Budh Prakash Jai Prakash v. The S. T.O  Kanpur
subsequent 'y confirnmed by this Court in S. T.QO
Pilibhit v. Budh Prakash Jai Prakash(2 ) not
having been known to the parties at the
relevant tine. .’ This mistake of law had
become apparent only on May 3, 1954 when this
Court confirmed the decision of the Allahabad
High Court in Sales Tax Oficer, Pilibhit v.
Budh Prakash Jai Prakash(2) observing:

"on that position being established the
respondent becane entitled to recover back the
sai d anpbunts whi ch had been paid by m stake of
| aw. The state of mind of the respondent would
be the only thing relevant to consider in this
context’ and once the respondent established
that. the paynents were nmade by it wunder a
mstake of law .... it was entitled to
recover . back the said ampunts. and the State
of U P. was bound to repay or return the same
to the respondent irrespective of ~any other
consi deration ...... On a true
interpretation of s. 72 of the Indian Contract
Act the only two circunstances there indicated
as 'entitling the party to recover the npney

(1) [1959]S.C.R 1350. (2) [1955] 1 S.CR
243.
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back are that the noneys nust have been paid by m stake or
under coercion."

In State of Madhya pradesh v. Bhailal Bhai (1) this Court had
to deal with 31 appeals arising out of an equal nunber of
applications filed before the Madhya Pradesh Hi gh~ Court
contending that the taxing provisions under which the tax
was assessed and collected fromthe petitioners (the Madhya
Pradesh Sal es Tax Act) infringed Art. 301 of t he
Constitution and did not cone within the special = provision
of Art. 304(a). In all the petitions a prayer was made. for
refund of the taxes collected. The H gh Court allowd the
prayer for refund in 24 applications but rejected the sane
in the other applications. This Court agreed ‘with the
decision of the High Court that the inposition of the tax
contravened the provisions of Art. 301 of the Constitution
and was not within the saving provisions of Art. 304(’ a) and
on that view observed that the paynent was nade under a
m stake within s. 72 of the Indian Contract Act and so the
Governnment to whomthe paynent had been made nust repay it.
The tax provisions under which these taxes had been assessed
and paid were declared void by the Hgh Court of Mdhya
Pradesh in their decision in Mhammad Siddique v. The
State of MP. on 17th January, 1956. The respondeats cl ai ned
to have discovered their mstake in making the paynents
after they came to know of these decisions. Sixteen of the
applications out of 31 were made to the High Court wthin
three vyears from17th January 1956 and the Hi gh Court took
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the view that this was not an unreasonable delay and in that
view ordered refund. The Hi gh Court also ordered refund in
seven other applications nade nore than three years eight
nonths after the said 17th January 1956.

This Court although of opinion that the H gh Court had
power for the purpose of enforcement of fundamental rights
and statutory rights to give consequential relief by
ordering repaynent of noney realised by the Governnent
wi thout the authority of |aw, observed:

"At the same time we cannot |ose sight
of the fact that the special renedy provided

in Art. 226 is not in- tended to supersede
conpl etely the nodes of obtaining relief by
an action in a civil court or to deny defenses
legitimately open in such actions. It bhas
been nmmde cl ear nore than once that the
power to give relief under Art. 226 is a
di-scretionary power . Thi s is specially
true “in the case of power to issue wits in
the nature of mandanus. Anobng the severa
matters whi ch the (Courts rightly take into
consi deration in the exercise of t hat
di scretion is the delay made by the aggrieved
party
(1)[1964] 6 S.C.R 261
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i n seeking this special renedy and what excuse
there is for it. Thus, where, as in these
cases, a person cones to the Court for relief
under Art. 226 on-the allegation that he has
been assessed to tax under a void- legislation
and having paid it under a mistake is entitled
to get it back, the court, if it finds that
the assessnent was voi d, being nade under a
void provision of law, ~and the paynent was
made by mstake, is still not bound to
exercise its discretion directing repaynent.
Whet her repaynent « should be ordered in the
exercise of this discretion will ~depend in
each case on its own facts and circunstances.
It is not easy nor is it desirable to |ay down
any rule of universal application. It~ may
however be stated as a general rule that if
there has been unreasonable delay the court
ought not ordinarily tolend its aid to a
party by this extraordinary renedy of
mandanus. Again, where even if there is no
such delay the Government or the statutory
aut hority agai nst whom the consequenti a
relief is prayed for raises a prinma facie
triable issue as regards the availability of
such relief on the nerits on grounds Iike
[imtation, the Court should ordinarily refuse
to issue the wit of nmandanus for such
payment. In both these kinds of cases it wll
be sound use of discretion to |eave the party
to seek his renedy by the ordinary node of
action in a civil court and to refuse to
exercise in his favour the ext raordi nary
renedy under Art. 226 of the Constitution."”

In State of Kerala v. Alum niumlndustries Ltd.(1) the
respondents after submitting returns under the Sal es Tax Act
for the period May 30, 1950 to March 31, 1951 showing a net
turnover exceeding Rs. 23 lakhs and depositing necessary
sales tax claimed a refund on the ground of havi ng
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di scovered their mstake soon after March 7, 1951. The
petition to the Kerala Hi gh Court under Art. 226 of the
Constitution was opposed on behalf of the State on various
grounds. Hol di ng that noney paid under a nistake of |aw was
recoverable, this Court called for a finding fromthe Sales
Tax O ficer on the question whether the wit petition was
within three years of the date on which the mistake first
became known to the respondent so that a suit for refund on
that date would not be barred under Art. 96 of the Indian
Limtation Act of 1908.

Speaki ng for nyself | am not satisfied t hat t he
petitioners in this case had made a m stake in thinking that
the noney paid was due when in fact it was not due. As

already noted, in their reply to the show cause notice dated
February 7, 1958 the petitioners ;case was that the threat
of the sales tax authorities to forfeit the
amount was wi thout the authority of law and that the firm
had
(1) 16'S.T.C. 689.
852
agreed to the condition of refunding the amount received to
its own coustoners under coercion even though in law the
authorities were bound to refund w thout any such condition.
The petitioners did not content thenselves nerely by
opposing the claimof the sales tax authorities to forfeit
the anmpunt but suited their action to their belief by
presenting a wit petition to the -Bonmbay High Court
descri bing the order of forfeiture as w thout the authority
of law and in violation of Art. 19(1)(g) and Art. 265 of the
Constitution ’'and praying for the necessary reliefs. They
did not accept the decision of the |earned single Judge of
:the Bonbay Hi gh Court under Art. 226 of the Constitution
but filed their appeal raising practically the same
contentions as they have done in the present petition except
that they did not state having discovered any m stake on ’'a
perusal of the decision of any court of |aw. The grounds of
appeal to the Divisional Bench of 'the Bonbay Hi gh Court are
illustrative of the frane of mind and viewpoint of the
petitioners then. They conpl ai ned about the violation of
their fundanental rights, the illegality of the order of
forfeiture and in particular nentioned the unreasonable
restriction on their fundanmental rights enshrined in Art.
19(1)(f) of the Constitution. Further, they had the benefit
of the judgrment of the appeal Bench of the Bombay Hi gh Court
that the case was not being decided on the nerits at all and
even if there was any violation of the fundamental rights of
the petitioners the exercise of discretion by the |[earned
singl e Judge would not be interfered with in appeal

It was therefore clear to the petitioners that there was
no adjudication as to their fundanmental rights or the nerits
of their <claim and there was nothing to prevent the
petitioners then fromconming up to this Court by preferring
an appeal fromthe judgrment of the Bonbay H gh Court or by
instituting a suit for declaration of the order of
forfeiture illegal and ultra vires and for an injunction
restraining the State fromgiving effect thereto. Bef ore
the Bonbay H gh Court the petitioners questioned the
legality of the order of forfeiture and prayed for quashing
it on the ground of the threatened invasion of their
fundanmental rights. On these facts it is idle to suggest
that the petitioners ever entertai ned any belief or thought
that the noney was legally due fromthem The way they
asserted their position wunder the |law precludes any
inference that they were ever influenced by a nistake of |aw
or that they ever failed to appreciate the correct position
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under the law. Even after the decision of the Bonbay High
Court they did not willingly pay up the anount forfeited but
only made dishursenents after an attachnent had been |evied
on the business including the tenancy of the prem ses and
its good wll. They protested against the order of
forfeiture not only out of court but in court and only paid
after the issue of a |legal process.
853
It is therefore not possible to hold that the paynents
conpl ai ned of followi ng the order of forfeiture were made in
m stake of law. They were payments under conpul sion or
coercion A paynent under coercion has to be treated in the
same way for the purposes of a claimto refund 'as a paynent
under mistake of law, but there is an inportant distinction
between the tws. A paynment under mstake of law nmay be
guesti oned only when the mistake is discovered but a person
who is under no misapprehension as to his legal rights and
conpl ai.ns about the illegality or the ultra vires nature of
the order passed against himcan imediately after paynent
fornmulate his cause of action as one of paynent under
coerci on.
The Limtation Acts do not internms apply to clainms against
the State in respect of violation of fundanental rights. A
person ', conplaining of infraction of any such rights has
one of three courses open to him He can either nake an
application wunder Art. 226 of the Constitution to a High
Court or he can nmake an application to this Court under Art.
32 of the Constitution, or he 'can file a suit asking for
appropriate reliefs.  The decisions of various H gh Courts
in India have firmy lLaid downthat in the matter of the
issue of ,a wit under Art. 226 the courts have a discretion
and may in suitable cases refuse to give relief to the
person approaching it even though” on the nerits t he
applicant has a substantial conplaint as regards violation
of fundamental rights, Although the Limtation Act does not
apply, the courts have refused to give relief in cases of
| ong or unreasonabl e delay. As noted above in Bhailal Bhai’s
case(l), it was observed that the "maxi mum period fixed
by the legislature as the tine within Wiich the relief by a
suit in a civil court nust be brought may ordinarily be
taken to be a reasonabl e standard by which delay in seeking
renmedy under Art. 226 can be neasured.” On the question of
delay we see no reason to hold that a different test  ought
to be applied when a party cones to this Court under Art. 32
fromone applicable to applications under Art. 226. There is
a public policy behind all statutes of limtation and
according to Hal sbury’s Laws of England (Third Edition, Vol.
24), Art. 330 at p. 181
"The courts have expressed at | east
three di fferent reasons supporting t he
exi stence of statutes of limtation, - nanely,
(1) that Ilong dornent clainms have nore of
cruelty than justice in them (2) that a
def endant might have lost the evidence to
di sprove a stale claimand (3) that persons
wi th good causes of action should pursue them
with reasonable diligence."

In ny view, a claim based on the infraction of
fundanental rights ought not to be entertained if made
beyond the period fixed
(1) [1964] 6 S.C R 261
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by the Limtation Act for the enforcement of the right by
way of suit. Wiile not holding that the Limitation Act
applies in terms. | amof the view that ordinarily the
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period fixed by the Limtation Act should be taken to be a
true neasure of the tinme within which a person can be
allowed to raise a plea successfully under Art. 32 of the
Constitution. Art. 16 of the Limtation Act of 1908 fixed a
peri od of one year for a suit against Governnent to recover
noney pai d under protest in satisfaction of a claimnade by
the revenue authorities on account of arrears of revenue or
on account of demands recoverable as such arrears, from the
dat e when the paynent was nmade. As an attachment was | evied
under s. 13 of the Bonbay City Land Revenue Act |i of 1876
it is a noot question as to whether the payments nade in
1959 and 1960 in this case would not attract the said
article of the Limtation Act of 1908. It was held by this
Court in AV. Subbarao v. The State(1l) that the period of
[imtation for a suit to recover taxes illegally collected
was governed by Article 62 of the Limtation Act of 1908
providing a space of three years fromthe date of paynent.
But taking the nost favourable view of the petitioners’
case, Art. 120, of the Limtation Act of 1908 giving a
period of six years for the filing of a suit would apply to
the petitioners’ claim The period of six years would have
expired sonme tine in 1966 but the Limtation Act of 1908 was
repealed by the Limtation Act of 1963 and by s. 30(a) of
the Act of 1963 it was provided that:
"Notwi t hstandi ng anything contained in this
Act -
(a) any suit for which the period of
[imtation is shorter than the period of
[imtation prescribed by the Indian Limtation
Act, 1908, may be instituted wwthin a period
of five years next after the commencenent of
this Act or within the period prescribed for
such suit by the Indian Limtation Act, 1908,
whi chever period expires earlier:

A claimfor noney paid under coercion wuld be covered
by Art. 113 of the Limtation Act, 1963 giving a period of
three years fromthe first of January 1964 on which date the
Act cane into force. The period of limtation for a suit
which was formerly covered by Art. 120 of the Act of 1908
would in a case like this be covered by Art. 113 of the new
Act and the suit in this case would have to be filed by the
1st January, 1967. As the petition to this Court was
presented in February 1968 a suit, if filed, would have been
barred and in ny viewthe petitioners’ claimin this case
cannot be entertained having been preferred after the 1st of
(1) [1965] 2 S.C R 577.

855

January, 1967. The facts negative any claim of paynent
under a mistake of |law and are only consistent with a~ claim
for noney paid under coercion. As the petitioners have cone
to this Court |long after the date when they could have
properly filed a suit, the application nmust be rejected.

I rmay also note in brief another contention wurged on
behalf of the respondents that the present petition is
barred by principles analogous to res judicata. It was
contended by |earned counsel for the respondents that the
deci si ons of the Bonbay Hi gh Court were speaking orders and
even if the petition to the Bonbay H gh Court had been
dismissed in linmne there would be a decision on the nerits.
I am wunable to uphold this contention. It was ,held in
Daryao and others v. The State of U P.(1) that when a
petition "under Art. 226 is dism ssed not on the nerits but
because of Ilaches on the party applying for the wit or
because an alternative 'remedy is available to him such
di smissal is no bar to the subsequent petition under Art. 32
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except in cases where the facts rouged by the Hi gh Court
m ght thensel ves be rel evant under under Art. 32. It was
poi nted out in Joseph v. State of Kerala(2) that:

"Every citizen whose fundanental right
is infringed by the State has a fundanmenta
right to approach this Court for enforcing his
right. |If by a final decision of a conpetent
Court hi s title to property has been
negatived, he ceases to have the fundanenta

right in respect of that property and,
therefore, he can no |onger enforce it. In
that context the doctrine of res judicata my
be invoked. But where there is no such
decision at all, there is no scope to call in
its aid."

The judgnent —of the Bonmbay High Court in 1958
clearly shows that the nerits of the petitioners claimwere
not being examned. 1 cannot however find no nerit in the
contention that because there is an invasion of a
fundanental right of a citizen he can be allowed to conme to
this Court, no nmatter how'long after the infraction of his
right he applies for relief. ~The Constitution is silent on
this point; nor is there any statute of Iimtation expressly
appl i cabl e, but nevertheless, on grounds of public policy I
would hold that this Court should not lend its aid to a
litigant even under Art. 32 of the Constitution in case of
an inordinate delay in asking for relief and the question of
del ay ought nornmally to be measured by the periods fixed for
the institution of suits under the Linmitation

The petition thereforefails and is dismssed wth
costs.

(1) [1962] 1 S.C.R 574. (2) AI’R 1965 S.C
1514.
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Hegde, J. | had the advantage of studying the judgnments
just delivered by my brothers Sikri, Bachawat and Mitter,
JJ. The facts of the case arefully set out in those
judgrments. | shall not restate them

| agree with the decision of Mtter J. that to the facts
of this case the rule laid down by this Court in Daryao and
Os. v. The State of U P. and Os. (1) is i nappl i cabl e.
The principle underlying that decision as | understand,” is
that the right clainmed by the petitioner therein had been
negatived by a conpetent court and that decision having
beconme final, as it was not appeal ed against, he could not
agitate the same over again. It is in that context the
principle of res judicata was relied on. A fundanmental right
can be sought to be enforced by a person who possesses . that
right. If a conpetent court holds that he has no  such
right, that decision is binding on him The ~ bi ndi ng
character of judgments of courts of conpetent jurisdiction
is in essence a part of the rule of law on whi ch
adm ni stration of justice depends.

In view of the decision of this Court in Kantila
Babulal and Bros. v.H C. Patel (2) that s. 12A(4) of the
Bonbay Sal es Tax Act, 1946 is violative of Art. 19(1)(f) of
the Constitution on the grounds that that section did not
| ay down any procedure for ascertaining whether in fact the
deal er concerned had coll ected any amount by way of tax from
its purchasers outside the State and if so what that anpunt
was; neither the section nor any rule franed under the Act
contenpl ated any enquiry nuch |ess a reasonable enquiry in
which the dealer conplained of could plead and prove his
case or satisfy the authorities that their assunptions were
whol ly or partly wong and further the section also did not
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provide for any enquiry on disputed questions of fact or |aw
or for making an order, it follows that the inpugned
col l ection was without the authority of |aw and consequently
the same is an exaction resulting in the infringenent of one
of the proprietary rights of the petitioners guaranteed to
them wunder Art. 19(1 )(f) of the Constitution. Hence the
petitioners have a fundanmental right to approach this Court
under Art. 32 of our Constitution for appropriate relief and
this Court has a duty to afford them appropriate relief. In
Kharak Singh v. The State of UP and Os.(a) Raj agopal a
Ayyangar 1. speaking for the najority observed that once it
is proved to the satisfaction of this Court that by State
action the fundamental  right of a petitioner has been
infringed it is not only the right but the duty of this
Court under Art. 32 to afford relief to him by passing
appropriate orders in that behalf. The right given to the
citizens to nmove this Court under Art. 32 is itself a
fundanental right and the sane cannot be circunscribed or
curtailed except as provided by the Constitution. It is
in-
[1962] S.C.R 574. (2) 21 S.T.C. 174.
(3) [1964] 1 S.C. R 332.
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appropriate to equate the duty inposed on this Court to the
powers, of the Chancery Court in England or the -equitable
jurisdiction of the American Courts. A duty inposed by the
Constitution cannot be conpared with- discretionary powers.
Under Art. 32. the mandate of the Constitution.is clear and
unanbi guous and that mandate has to be obeyed. It nust be
renenber ed, as enphasized by several decisions of this Court
t hat this Court is charged by the Constitution with the
special responsibility of protecting and “enforcing the
fundanental rights under Part II1 of the Constitution. If |
may with respect, borrow the felicitous l'anguage enpl oyed by
Chief Justice Patanjali Sastri-in State of Mdras v.V.G
Rao(1l) that as regards fundanmental rights this’ Court has
been assigned the role of a Sentinel on the qui vive. The
anxiety of this Court not to whittle down the anplitude of
the fundanmental rights guaranteed has found expression in
several of its judgnents. It has not allowedits vision to
be blurred by the fact that some of the persons who invoked
its powers had no equity in their favour. It always took
care to see that a bad case did not end in | aying dowmn a bad
I aw. I amnot unaware of the fact that the petitioners
bef ore us have no equity in their favour  but t hat
circunstance is irrelevant in deciding the nature  of the
fight available to an aggrieved party under Art. 32 of the
Consti tution.

Al of wus are wunaninmobus on the question that ' the
i mpugned collection anbunts to an invasion of one of the
fundanental rights guaranteed to the petitioners. Qur

difference primarily centres round the question whether
their fight to get relief under Art. 32 is subject to any
[imtation or to be nore accurate whether this Court has any
di scretion while exercising its jurisdiction under that
Article ? As nentioned earlier a right to approach this
Court under Art. 32 is itself a fundanmental right. |In that
"respect our Constitution nakes a Wl cone departure from
many other simlar Constitutions. As seen earlier a party
aggrieved by the infringement of any of its fundanenta

rights has a right to get relief at the hands of this Court,

and this Court has a duty to grant appropriate relief see
Joseph Pothen v. The State of Kerala(2)'. The power
conferred on this Court by that Article is not a
di scretionary power. This power is not simlar to the power
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conferred on the H gh Courts wunder Art. 226 of the
Consti tution, Hence |aches on the part of an aggrieved

"party cannot deprive himof the right to get relief from
this Court under Art. 32. A DiVision Bench of the Bonbay
Hi gh Court in Kanmal abai Harjivandas Parekh v.T.B

Desai (3) held that where a constitutionals to the wvalidity
of alegislationis taken in a petition under Art. 226, the

guestion of nere delay wll not affect the
(1) [1952] S.C.R 597. (2) AI.R 1965 S.C.
1514.

(3) [1965] Vol. 67 B.L.R p. 85.
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mai ntai nability of that petition. Law reports do not show a
single instance, where this Court had refused to grant
relief to a petitioner-in a petition under Art. 32 on the
ground of del ay.

There has been-sone controversy whether an aggri eved
party .can waive his fundamental right. That question was
el aborately consi der ed in Basheshar Nat h V. The
Conmi ssioner of Inconme Tax Del hi, Rajasthan and anr.(1) by
a Constitution Bench consisting of SR Das, CJ. and
Bhagwati, S.K Das, J.L. Kapur and Subba Rao, JJ. The
| earned Chief Justice-and Kapur J. held that there could be
no waiver of a fundamental right founded on Art.. 14.
Bhagwati and Subba Rao JJ. held that no fundanental right
can be waived and S.K Das J. held that only such
fundanental rights which are intended to the benefit of a
party can be waived. | amnentioning all these aspects to
show how jealously ‘this Court has been resisting every
attempt to narrow down the scope of the rights guaranteed
under Part 111 of our Constitution.

Admittedly the provisions contained in the Limtation
Act do not apply to proceedi ngs under Art. 226 or Art. 32.
The Constitution makers wisely, if | may say with respect,
excluded the application of those provisions to proceedings
under Art. 226, 227 and 32 lest the efficacy of the
constitutional renedies should be(left to the tender nercies
of the |egislatures. This Court has laid down in |.C
Col aknath and ors. v. State of Punjab and anr.(2) that the
Parliament cannot by anending the Constitution abridge the
f undanent al rights conferred wunder  Part 111 of the
Constitution. If we are to bring in the provisions of
Limtation Act by an indirect process to control the
renedies conferred by the Constitution it would mean that
what the Parlianment cannot do directly it can do indirectly
by curtailing the period of limtation for suits against the
CGover nrent . We may consol e oursel ves by saying that the
provisions of the Limtation Act will have only persuasive
val ue but they do not lint the power of this Court but’  the
reality is bound to be otherwise. Very soon the line that
denmarcates the rule of prudence and binding rule is bound to
vani sh as has happened in the past. The fear that forgotten
clains and discarded rights nmay be sought to be enforced

against the Governnent after |apse of years, if the
fundanental rights are held to be enforceable without ’any
time limt appears to be an exaggerated one. It is for the

party who conplains the infringenent of any right to
establish his right. As years roll on his task is bound to
become nmore and nore difficult. He can enforce only an
existing right. A right my be lost due to an earlier
decision of a conpetent court or due to various other
reasons. |If aright is lost for one reason or the other
there is no right to be enforced. In this case we are
dealing with an existing right even if it can be said that
the petitioners’
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(1) [1959] Supp. 1 S.C R 528. (2) [1967] 2

S.C.R 762.
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renmedy under the ordinary lawis barred. |If the deci si on

of Bachawat and Mtter, JJ. is correct, startling results

are likely to follow Let us take for exanple a Case of a

person who is convicted and sentenced to a |long period of
i mprisonnent on the basis of ,a statute which had been
repeal ed long before the alleged offence was committed. He
comes to know of the repeal of the statute long after the
period prescribed for filing. appeal expires. Under such a
circunmstance according to the decision of Bachawat and
Mtter, JJ. he will have no right-the discretion of the
Court apart-to nove this Court for a wit of habeas corpus.
Qur Constitution nakers.in their wi sdomthought that no
fetters should be placed on the right of an aggrieved party
to seek relief fromthi s Court under Art. 32. A conparison
of the language of Art. 226 with that of Art. 32 will show
that while under Art. 226 a discretionary power is conferred
on the Hgh Courts the mandate of the Constitution is
absol ute so far as the exercise of this Court’s power under
Art. 32 is concerned. ~ Should this Court, an institution
primarily created for the purpose of safeguarding the

f undanent al rights guaranteed wunder " Part [11 of the
Constitution, narrow down those rights ? The inplications
of this decision are bound to be far reaching. It is likely
to pull down fromthe high pedestal now occupied by the
fundanental fights to the |evel of other civil rights. | am
apprehensive that ‘this decision may mark 'an inportant
turning point in down grading the f undanent al rights
guaranteed under the Constitution. | am firmy of the

view that a relief asked for under “Art. 32 cannot be
refused on the ground of l|aches. The provisions of the

Limtation Act have no relevance either directly or
indirectly to proceedings under Art. 32. Consi der ati ons
which are relevant in proceedings under Art. 226 are
wholly out of place in a proceeding |ike the one before

us. The decision of this Court referred to in the  judgnent
of Bachawat and Mtter JJ. where this Court has taken into
consi deration the I aches on the part of the petitioners are
not apposite for our present purpose. None of those cases
deal with proceed under Art. 32 of the Constitution- The
rul e enunciated by this court in the State of MP.v. Bhaila
Bhai (1) is only applicable to proceedi ngs under Art. 226.
At  page 271 of the report Das CGupta, 1. who spoke for the
Court specifically referred to this aspect when he says:
"that it has been made cl ear nore than once that power
to relief under Art. 226 is a discretionary power”.
Therefore those decisions are of no assistance to us in
deciding the present case. Once it is held that the / power
of this Court under Art. 32 is a discretionary power-that in
nay opinion is the result of the decision of Bachawat and
Mtter JJ-then it follows that this Court can refuse relief
under Art 32 on any one of the
[1964] 6 S.C.R 261.
860
grounds on which relief under Art. 226 can be refused. Such
a conclusion mlitates not only against the plain wrds of
Art. 32 but also the lofty principle underlying that
provi si on. The resulting position is that the right
guar ant eed under that Article would cease to be a
fundanental right.
Assuming that the rule enunciated by this Court in Sales Tax
Oficer v. Kanhaiya Lal Mikundlal Saraf(1l) and further
refined by this Court in State of MP.v. Bhailal Bhai(") can
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apply to the facts of this case even then I am of opinion
that the petitioners are entitled to the relief that they
have asked for. As could be gathered fromthe decision of
Bachawat and Mtter, JJ., the Bonbay H gh Court did not
decide the merits of the case in the wit petition filed by
the petitioners. 1In that petition the Court refused to
exercise its discretion in favour of the petitioners. The
grounds on which the petitioners challenged the validity of
s. 12A(4) of the Bonbay Sales Tax Act, 1946 before the Hi gh
Court of Bonbay have now been found to be unsustainable by
the CQujarat High Court in Kantilal Babulal and Bros. Vv.H
C. Patel (3). In the appeal against that decision this Court
did not exam ne those grounds. It struck down s. 12A(4) on
a wholly different ground, a ground not put forward by the
petitioners in their wit petition before the Bonbay H gh
Court. A nere inpression of a party that a provision of |aw
may be ultra vires the Constitution can not be equated’ to
know edge that the provision is invalid. Hope and desire are
not the 'same things as knowedge. A law passed by a
conpetent. legislature is bound to be presuned to be wvalid
until it is struck down by a conpetent court. The fact that
after a futile attenpt to get the provision in question
declared invalid the petitioners gave up their right and
submitted to the | aw whi ch was apparently valid is no proof
of the fact that they knew that the provision in guestion
is invalid. As seen earlier that none of the grounds urged
by the petitioners in support of their contention that the
provision in question is invalid has been accepted by any
court till now Under these circumstances | see no
justification to reject the plea of the petitioners that
they becane aware of the invalidity of the provision only
after the decision of this Court in~ Kantilal ‘Babulal’s
case(4) which decision was rendered on Septenber 29, 1967.
Thi s petition was filed very soon thereafter. Hence this
case under any circunstance falls wthin the rule laid
down by this Court in Bhailal Bhai’s case(2).
For the reasons nentioned above |l (allow this petition and
grant the relief prayed for by the petitioners.

ORDER
In accordance with the opinion of the majority, the petition
fails and is dismssed with costs.

V.P.S.
[1959] S.C.R  1350. (2)

[1964] 6 S.C.R 261.

(3) 16 S.T.C. 973. (4) 21

S.T.C. 174.
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