http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 5

PETI TI ONER
HARERAM SATPATHY

Vs.

RESPONDENT:
TI KARAM AGAR W ALA AND 3 OTHERS

DATE OF JUDGVENT24/ 08/ 1978

BENCH
SINGH, JASWANT
BENCH
SI NGH, JASWANT
KAl LASAM P. S.

Cl TATI ON:
1978 AI'R 1568 1979 SCR (1) 349
1978 SCC (4) 58

ACT:
Cogni zance of offences by Magistrate under section 190
of the Crimnal procedure Code. 1973- " Once cogni zance has

been taken by the/  Magistrate , the taken cognizance of an
of fence and not offenders .

Revi sional ' jurisdiction of the H gh  Court power of
revi sion under section 401 of crimnal procedure code, 1973
is very limted in going into the nmatter where the

Magi strate, has after  satisfying hi nself prima facie
exi stence of sufficient material for proceedi hg against an
accused , issued process.

HEADNOTE:

One Parsuram Sat pathy. brother of the appell ant sought
the help and protection of the officer-in-charge of the
Bal | angir police station on 27-11-1974, alleging conspiracy
to murder him On 29-11-1974 the appellant |odge First
Informati on Report in the same police station, ~that the
naned persons and sone others coming a jeep killed  his
brot her Parsuram by dashing of jeep against the cycle on
which he was going The Police took up investigation of the
case, submitted charge sheets agai nst six persons, only for
the offence of intentionally causing the death of Parsuram
on 29-11-1974, and have a final report saying that fromthe
investigation carried on by it no offence appeared to have
been nade out against the respondents. The Sub-Di visiona
Magi strate Bal angir, on a further conplaint by the
appellant, finding a prima facie case under Section 302
|.P.C. against the present respondents directed issue of
non-bail able a warrants against them In revision. the High
Court, set aside the orders of the Magistrate.

Al'l owi ng the appeal by special |eave the Court
N
HELD: 1. Under Section 190 of the Criminal Procedure
Code, the Magistrate takes cognizance of an offence made it
inthe Police report or in the conmplaint and there is
nothing Iike taking cognizance of the offenders at that
stage. As to who actually the offenders involved in the case
m ght halve been has to be decided by the Magistrate, after
taki ng cogni zance of the offence.
[ 353 A-B]
Raghubans Dubey v. State of Bihar, [1967] 2 SCR 423
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Sm. Nagawa Vv. Veetamma Shivalingappa Konjalai and ors.,
[1976] Supp. S.C.R 123 and Chandra Deo Singh v. Prokar
Chandra Bose, [1964] 1 SCR 639, 648 reiterated.

2. Once the Magistrate has. after satisfying hinself
prima facie that there is sufficient material for proceeding
agai nst the accused issued process against him the Hi gh
Court cannot go into the matter in exercise of its
revisional jurisdiction which is very limted. [353 C D

Smt. Nagawwa v. Veeranna Shival i ngappa Koni al ai and
ors., [1976] Supp. S.C.R 123; applied
350
oservati on:

Under Section 227 of the Crimnal Procedure Code it is
open to the Court of Session on committal of the case to
di scharge the accused if upon consideration of the record of
the case and documents subnitted there wth and after
hearing the subm ssions of the parties it considers that
there i's no sufficient ground for proceeding against the
accused . [354-C-D

Sanjay Gandhi v. Union of India [1778] 2 S.C.R 861
referred to.

JUDGVENT:
CRI'M NAL APPELLATE JURI SDI CTI ON : Crimi nal Appeal No.
551 or 1976
Appeal by Special Leave fromthe judgnent and Order
dated 25-8-76 of the Orissa High Court in Crinminal Revision
No. 344 and 365 of 1975
H B.Datar and C. S. S. Rao for Appellant No. 1
V. M Tarkunde and R K Mehta for Appellant No. 2.
Govi nd Dass , Sudarshan Bagga and (Ms..) S Bagga for
Respondents Nos 1-3
The Judgrment of the Court was delivered by
JASWANT SINGH J. This appeal by Special Leave high is
di rect against the. Judgnent and order dated August '5, 1976
of the H gh Court of Oissa in Crimnal Revisions No. 344
and 365 of 1975 setting aside the order date Novenber
20, 1975 of t he Sub- Di vi si onal Magi str ate, Bal angi r
directing, issue of press against respondents 1 to arises in
the follow ng, circunstances:
On  Novenber 27, 197.1 Parsuram Sat pat hy, brother of
Har er am Sat pat hy, the appellant herein, who was a Journali st
by profession and a staunch of Bhartiya Lok Dal, sought the
help and protection of the Oficer on charge of the Police
Station, Balangir, on the ground that he had |earnt fromB.
Kramanda Bohi dar. a nenber of the Congress party that there
was a conspiracy to nmurder him. On the evening of Novenber
29, 1974, the appellant nmde a report to the Oficer-in-
charge of the aforesaid Police Station, alleging  therein
that Prem al Suna, Parsanna Pal Guna Ghasi, Jagyna Puruseth
, Bighna Raj M sra Jayanarayan Spirpathy, Bi kram Bohi dat and
Ti karam Agarwal a, menbers of Yuva Congress Party —and
political adversaries of his brother ,Parsuram had been
openly declaring since the last 3 of 4 days that they would

take the life of Parsuramand had been noving around his
house in the Congress jeep | ooking out for an opportunity to
kill him (i.e. Parsuran). The report went on to say that at

or about 7 P.M of that day he saw Prem al Suna,

351

Guna Chasi, Dhobai  Charanpodh, Jagyana Pursued, Diker
Agarwal a, Aratatran Singh Deo, Prasanna Kumar Pal and sone,
others coming in a Jeep from the side of Patita Pavan
Acadeny and killing his brother. by dashing the Jeep agai nst
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the cycle on which he was going on Dhobapara Road. On
receipt of this report the police took up investigation of
the case and on conpletion thereof submitted a charge-sheet
agai nst six persons viz. Prenlal Suna. Jagyana Puruseth.
Gunai dhi Banchhor Chasi, Dhobai Podh, Prafulla Bhoi, Sugyan
Sandh and on the allegation that they intentionally caused
the death of Parsuram Satpathy on Novenber 29, 1974 in the
manner stated above. So far as the present respondents were
concerned the police subnitted a final report saying that
fromthe investigation carried on by it no offence appeared
to have been nmade out against them As the police did not
proceed agai nst all the 13 persons nmentioned in the
aforesaid report nmade by him appellant filed a conplaint in
the Court of the Sub-Divisional Magistrate, Balangir
reiterating the allegation made by hi magai nst the aforesaid
13 persons including the respondents herein who did not
figure as accused in the aforesaid police chargesheet. After
goi ng through the statenments made u/s 161 of the Cr. P. C
by the appellant and Bhi budananda Ducat, Harudanana Nanda
an(1 Sankar Tripathy and finding a prina facie case under
section 302 of the Indian Penal Code nade out against the
respondents? the Magistrate directed the issue of non-
bai | abl e warrants against them Aggrieved by this order the
respondent took the matter in revision to the H gh Court. A
single Judge of /the High Court after a detailed and
neticul ous scrutiny /of the aforesaid statenents nade by the
appel l ant and others set aside the  order - sub-Divisiona
Magi strate issuing  process against the respondents hol ding
that there was no material on record to nake out a prima
faci e case agai nst the respondents and that the order of the
Magi strate 1issuing process against the respondents was
without jurisdiction. Dissatisfied with this order, the
appel l ant, has as already stated, come up-in appeal to this
Court.

Two main questions arise for determination in this case
nanel y: -

(1) Whether, after subm ssion of the final report
by the police stating therein that there was no
sufficient evidence to justify the forwarding of the
respondents to him it was open to the sub-Divisiona
Magi strate, Balangir to add the respondents as accused
in the case and issue process agai nst them

(2) Whether the High Court was justified in going
into the nerits of the case and interfering withthe
order of the Sub-Divisional Mgistrate inpleading the
respondents as

352

accused and issuing process against themin exercise of

its powers under section 482 of the Code of Crin nal

Procedure 1973.

The first point is no longer res integra. It s
squarely covered by the decision of this Court in Raghubans
Dubey v. State of Bihar(l) where it was held as foll ows:

““1n our opinion, once cognizance has been taken
by the Magistrate, he takes cognizance of an offence
and not the offenders; once he takes cognizance of an
offence it is his duty to find out who the offenders
rally are and once he conmes to the conclusion that
apart fromthe persons sent up by the police sonme other
persons are involved, it is his duty to proceed agai nst
those persons. The summoning of the additional accuse
is part of the proceeding initiated by his taking
cogni zance of an offence."

In Smt. Nagawa v. Veeranna Shivlingappa Konjalai &
ors.(2) this Court while laying down the categories of the
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cases in which an order of a Magistrate issuing process
agai nst the accused can be quash ed observed

"It is well settled by Iong catena of decisions of
this court that at the stage of issuing process the
Magi strate is mainly concerned with the allegations
made in the conplaint or the evidence led in support of
the same and he is only to be prina facie satisfied
whet her there are sufficient grounds for proceeding
against the accused it is not the province of the
Magi strate to enter into a detailed discussion of the
merits or denerits of the case nor can the H gh Court
go into this matter in its revisional jurisdiction
which is a very limted one .

To the sane effect is the decision of this court in
Chandra Deo Singh v. Prokar Chandra Bose(3) where after a
full discussion of the matter it was held that at the tinme
of taking a decision whether a process should issue against
the accused or not what the Magistrate has to see is whether
there is ~'evidence in support of the allegations of the
conplainant-'so as to justify the issue of process and
conmencenent of proceedi ngs agai nst- the accused, and not
whet her the evi dence i s sufficient to warrant hi s
convi cti on.

(1) [1967) 2 S C R 423.

(2) [1976] Supp. S/C R 123.
(3) [1964] 1 S.C R 639, 648
353

Fromthe foregoing it is crystal clear that under
section 190 of the Code of “Crimnal Procedure the
Magi strate takes cognizance of ~an offence made out in the
police report or in the conplaint and there is nothing like
taki ng cogni zance of the offenders at that stage. As to who
actually the offenders involved in the case night have been
has to be decided by the Magistrate after taking cogni zance
of the offence

In the instant case the Sub-Divisional Mgistrate took
cogni zance of the offence on the police report, after taking
cogni zance of the offence and perusal of the record he
appears to have satisfied hinself that there were prim
facie grounds for issuing process against the respondents.
In so doing the Magistrate did not ill our Judgnent exceed
the power vested in himunder |aw

The first point is accordingly decided in the
affirmative. This second point does not present any
difficulty. It is well settled that once the Mgistrate has
after satisfying hinself prima facie ‘that there is
sufficient material for proceeding against the accused
i ssued process against him the H gh Court cannot go into
the matter in exercise of its revisional jurisdiction which
is very limted. The follow ng observations nade in Snt
Nagwa v. Veeranna Shivalingappa Konjalai & ors (supra) are
apposite in this connection:

"It is true that in comng to a decisionas to
whet her a process would be issued the Magistrate can
tale into consi deration i nher ent i mprobabilities
appearing on the face of the conplaint or in the
evi dence | ed by the conplainant in support of the
al | egations but there appears to be a very thin line of
demarcati on between a probability of conviction of the
accused and establishment of a prima facie case agai nst
him The Magi strate has been given an undoubted
discretion in the matter and the discretion has to be
judicially exercised by him Once the Magistrate has
exercised his discretion it is not for the Hi gh Court
or even this Court to substitute its own discretion for
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that of the Magistrate or to exam ne the case on nerits
with-a view to find out whether or not the allegations
inthe conplaint, if proved, would ultimately end in
conviction o the accused. These considerations, in our
opinion. are totally foreign to the scope and anbit of
an inquiry wunder s. 202 of the Code of Crimnal

Procedure."

Now as the Magistrate was restricted to finding out
whet her there was a prinma facie case or not for proceeding
agai nst the accused and could not enter into a detailed
di scussion of the nerits or denerits of
354
the case and the scope of the revisional jurisdiction very
l[imted the Hi gh Court could not in our opinion |aunch on a
detailed and neticul ous exanmi nation of the case on nerits.
As the Hi gh Court has clearly exceeded its jurisdiction in
setting aside the order of the Sub-Divisional Magistrate, we
cannot «do otherw se than to allow the appal. In the result
the appeal succeeds and the judgnent and order of the High
Court is 'set aside.

Before parting wth the case we w sh to observe that
the grievance of the respondents that there is no nateria
to support the faked  and cooked wup story against themis
taken care of (as held in Sanjay Gandhi v. Union of India(l)
to Which one of us Jaswant Singh, J.) was party by section
27 of the Cod of Crl. Procedure 1973 under which it is open
to the Court of Session on committal o the case to it t(]j
di scharge the accused if upon consideration of the record of
the case and documents submitted therewith and after hearing
the subm ssions of the parties it considers that there is no
sufficient ground for proceeding against the -accused. The
respondents would therefore be at liberty to invoke the
provi sions of section 227 of the Code on the case being,
commtted to the Court of Session

As the |earned counsel appearing for the respondents
has given an undertaking that he will cause the attendance
of the respondents before the Sub-Divisional Magistrate,
Bal angir, on Septenber 18, 1978, the non-bailable warrants
i ssued against the respondents shall not be executed til
that date.

S R Appeal al | owed
(1) [1978] 2 S.C R 861.
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