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PETI TI ONER
PUNJAB COMMUNI CATI ONS LTD
Vs.
RESPONDENT:
UNI ON OF | NDI A & OTHERS
DATE OF JUDGVENT: 04/ 05/ 1999
BENCH

S. B. VAIMUDAR, & M JAGANNADHA RAQ.,

JUDGVENT:

M JAGANNADHA RAO,J.
Leave granted.

These two appeal’'s have been filed by the Punj ab
Conmuni cations Ltd (hereinafter called the *“PCL"), a
public-sector undertaking of the State of Punjab against the
judgrment dated 27.2.1998 of the Hi gh Court: of Punjab &
Haryana in CAP No.124 of 1998 and against the order in the
review application dated 19.3.1998 in RA 138 of 1998. The
Transfer Petition (C) No.680 of 1998 is  filed by Sri
D.P.Srivastava for transfer of a public interest wit
petition No.4112 MB of 1997 fromthe All ahabad H gh Court
to this Court as sone points are common to the appeals and
the wit petition

Though the main judgnment in the wit petition has been
rendered by the H gh Court on 27.2.1998, the events / which
have taken place during the pendency of these appeals have
changed the conplexion of the case and, according "to the
respondent - Union of India, the wit petition has practically
become infructuous and no relief can be granted. W shal
narrate the facts which have given rise to the wit petition
and shall also refer to the subsequent events.

I n Septenber 1993, the Asian Devel opnent Bank
(hereinafter called the ‘ADB') agreed to grant a
soft loan of US $ 113 mto the Union of India (1st
respondent) for funding a project neant to provide
digital wireless telecom facility to 36, 000
identified villages in Eastern U P. The Depart nent
of Tel e-comunications (hereinafter called ‘' DOTI")
floated a tender on 9.10.1996 inviting offers  open
to Indian and foreign conpanies. There were 14
offers including one from the appellant. The
Techni cal Eval uation Conmittee (hereinafter called
the ‘TEC ) exanined the offers and wherever there
were deviations in the offers that were nade, the
TEC sought clarifications on 3.6.1997 from the
bi dders to be given by 10.6.1997. The appel | ant
replied and resubmtted the "proveness"
certificates which were included in the origina
bid pagers at pages 226 to 228. This was a
certificate dated 28.2.1997 issued by the Chinese
Post and Tel ecomunication Department where the
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technol ogy submtted by the appellant was stated to
have been inplenmented. After scrutiny, the TEC
short-listed the appellant (PCL) and BEL on
7.7.1997. It is the appellant’s case that on
account of some pressure brought on respondents 5
(Member (P) Tel ecom Commi ssion) DOT and Respondent
6 (Advisor (T) Tel ecom Conm ssion) DOT, the matter
was referred by the 5th respondent to a Hi gh Leve

Commttee, with a view to obtain an opi ni on
di squalifying the appellant so that the Departnent
could go in for an outnoded ‘anal og’ system (rather
than the current ‘digital’ system to be provided
by sone nultinational conpany which was wanting to
dunp its outnoded ‘anal og’ systemin the India. It
is the appellant’s case that this was done with a
view to enable the issue of a fresh notification
calling for fresh tenders pertaining to ‘analog

system It~ appears ‘that on 23.9. 1997, the
abovesaid H gh Level Conmittee submtted its report
stating that there were two ‘deviations’ in the

tenders subnitted by the appellant as noticed by
the Technical Evaluation Committee in respect of

t he required specifications. The Commi ttee
required the departnent to negotiate orally wth
the appellant. It is the appellant’s contention

that at an extrenely short notice of 2 days, a nobck
negotiation was held on 29.10.1997, and sone ora

guesti ons were asked. It is said that t he
appel  ant “had answered-all these questions put by
the respondents by nmeans of the appel l ant’ s
docunents already on record but- these were not
accept ed. According to the appellant no agreed
m nutes were recorded. On 19.11.1997,  a note
signed by the 6th respondent, the convenor of the
H gh Level Conmittee, was prepared stating that the
further Technical Evaluation of the project was
likely to go beyond 27.11.1997 due to conplexities
of bids offered by nanufacturers and also in view
of the want of authentication of the "proveness"

of the system proposed by the appellant. 1t then
stated that a decision had been taken not to go
ahead with the ADB | oan. The note stated as
fol | ows:

"Departnent should not go in for ADB loan
as it would result in heavy conmitnent
charges and Department nust go ahead for
i npl enentation of rural telecom project
through its own resources"

According to the appellant, these minutes ‘dated
19.11.1997 were back-dated inasmuch as, even  as
|ate as 20.11.1997, the Chairman TC s office diary
recorded a note that the Chairman (TC) wanted para
2 to be nodified to say that the Departnent did not
have any technically responsive bid and that none
of the offered systems were proven and therefore
Department m ght not go ahead with the | oan and the
draft mght be nodified in consulation with
ADV(T)/DDE LPT) & resubnmitted. According to the
appel l ant, the convenor of the Hi gh Level Conmittee
created these inmaginary deficiencies in the
appel l ant’ s bid and prepared backdated m nutes and
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showed that all the High Level Conmttee nenbers
had signed the mnutes on 17.11.1997 itself. These
backdated m nutes, it is alleged, were prepared as
a ground for rejection of the tender, in spite of
the fact that 5 years were spent on drafting the
specifications and in the evaluation of bids.
According to the appellant, the Sr.DDG TX who is
said to have signed these "concocted backdated"
mnutes had, in reality, not even seen these
mnutes, let alone signing them The appel | ant
stated that the said officer disowned signing such
mnutes dated 17.11.1997. The appellant nade a
representation on 23.11.1997 to the 2nd respondent
and on 16.12.1997, the inpugned order was passed,
cancel ling the tenders.

The  appellant +then filed wit petition on
6.1.1998 in- the H gh Court of Punjab & Haryana.
The High Court dismissed the wit petition on
27.2.1998. A review application was filed but that
was al so dism ssed on 19.3.1998. Thereafter, the
appel  ant nmoved this Court in June, 1998.

This~ Court issued notice on 8.6.1998 in the
application for |eave returnable by 22.6.1998 and
stated that till then the Union of |ndia should not
return the bid papers to the appellant.

W shall now refer to the subsequent events
that have taken place after the filing of the SLP
inthis Court.

On 2.9.1998, when the matter cane before the
Court, a copy of the conmunication of the Mnistry
of Finance dated 1.9.1998 received by the DOl was
pl aced before the Court. ~That letter showed that
pursuant to a letter of (the DOT dated 29.4.1998,
the ADB had come to know about the inability of the
DOT to avail of the ADB loan. This Court requested
the Additional Solicitor General of Indiato take
appropriate i nstructions from the concer ned
departrent and directed that an intinmation be -sent
to the ADB to keep the letter of cancellation of
| oan in abeyance, awaiting further orders fromthis
Court.

On 22.9.1998, the Addi ti onal Solicitor
Ceneral of India inforned this Court that the Union
of India had communicated to the ADB . about’ the
pendency of the case. Thereafter, this Court
permtted the parties to the case, if they  thought
it fit, to informthe ADB about the order | which
this Court passed on that day i.e. 22.9.1998.

Thereafter, several affidavits came to  be
filed by the Union of India as directed by the
Court. The affidavit dated 4.1.1999 stated that
the DOT had conveyed, through the Departnment of
Economic Affairs, to the ADB on 17.9.1998 for
keeping the letter of cancellation of ADB loan in
abeyance. It was also stated that the ADB, in its
letter dat ed 29. 10. 1998, had i nf ormed t he
Depart ment of Economic Affairs that it had decided
that it was not "practical" to keep the loan offer
open and that, in fact, formal steps had been taken
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to cancel the loan-offer on 6.11.1998. The DOT
al so stated that the ADB had approved t he
wi t hdrawal of the | oan on 6.11.1998.

This Court was inforned on 5.1.1999 that, in
the meantinme, the Governnent of India was thinking
of <calling for fresh tenders for installation of
tel ephones under a new scheme for rural areas
spr ead over different States and this Court
directed a further affidavit to be filed in this
behal f.

A fresh affidavit dated 15.1.1999 was filed
on behalf of the Union of India to the effect that
the ADB loanhad a validity period of one year
whi ch had automatically |apsed on 27.11.1997, that
there was a time constraint in regard to the ADB
lloan and that remainders were received from the
Depart nent - of Econonmic Affairs to avail the |oan
| atest by 27.11.1997, that the DOT had infornmed the
Finance Departnent that it was not availing the
| oan and that it had deci ded

"to fund the Rural Telecom Project
through its own resources”

It was stated that this decision was taken to avoid
heavy commitnment charges” of ADB loan if t he
eval uation/decision on- the previous tender went
beyond 27.11.1997. Ther eafter, t he previ ous
tenders were cancelled on 16.12.1997, stating that:

"no bi dder qualified the
techni cal / commerci al eval uati on”

It was al so stated that the Departnent of © Econom c
Affairs had, by their Jletter dated 26.11.1998,
al r eady confirmed that the ADB -had approved
withdrawal of the loan on 6.11.1998 as already
informed to this Court.

In regard to the new scheme for rura
tel ephones, it was stated in the affidavit of the
respondent that under the schenme of Village Public
Tel ephones (VPT), during 1997-98 42,855 VPTs were
provided, that for 1998-99, the target was 45,000
VPTs and out of that 10,150 were already provided
by December, 1998 through other schenes in
progress. It was stated that the Departnent had
already covered 6,100 villages out of 36, 000
village in Eastern Uttar Pradesh which were to be
covered under the previous tender and that another
5,500 VPTs woul d be provided by March, 1999. It
was further clarified as foll ows:

"All the wvillages in UP(E) would be
provided Telecomfacilities during the
9th Plan period along with the rest of
the Country. Presently, out of 75,000
villages of UP(E), 32,000 villages have
al r eady been provi ded Tel ecom
facilities."
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It was stated that during 1997-98, the Departnent
had opened 990 new rural exchanges and had provi ded
7.16 | akhs new t el ephone connections in rural areas
and had incurred an expenditure of Rs.1060 crores
for rural tel ephones. So far as 1998-99 was
concerned, the Departnent had allocated 1, 485
crores for rural networks to be opened in 1, 385
new rural exchanges and ‘to provide 8.4 |akhs
t el ephone connections. The Departnent had al ready
installed 295 rural exchanges and provided 2 | akhs
t el ephones between April, 1998 and Decenber, 1998.
For 1999-2000, it was planned to allocate Rs.2000
crores for rural network and to provide 12.5 | akhs
tel ephone connections. It was also stated that,
presently, there were 18, 500 i ndi genously devel oped
C-DOT exchanges which were working in rural area
havi ng total capacity of 40 lakh lines, |andlines,
digital MARR etc.

So far as renote/inaccessible areas were
concerned, it was stated in the affidavit of the
respondent 't hat -a choi ce of technol ogy was made by
including’ wireless in local loop (WL) based on
area of application as stated in the affidavit
dat ed 5. 11. 1998. The Departnent had al r eady
floated a 'tender for 20,000 lines for Digita

Wreless Local |oop Systems for rural areas - for
the entire country, -including UP. ~“A copy of the
Bid docunment was filed. It was alleged ‘that the

appel l ant, anmong other manufacturers, ‘had also
actively participated in the finalisation of the
Techni cal Specifications of the new tenders., | These
specifications were slightly different from the
earlier ADB tender —and were based on | at est
‘CGeneric Requirenent’ (GR) prepared by the Tel ecom
Engi neering Centre (TEC) of the Departnent,  after
extensive consultation with the manufacturers. The
bid docunment for this tender was on sale we.f.
8.1.1999 and 7 conpani es had al ready purchased the
same and the tenders were scheduled to be opened

on 4.2.1999. It was stated for the respondents
across the Bar that the appellant had al so
responded to the new adverti senent. Agai n_~ C DOT

TDVA PWMP Technol ogy, field-trial orders were placed
on Ms ITlI for 25 Systems having capacity for
provi di ng 4,000 Village Panchayat Tel ephones
(VPTs). These telephones were expected to be
installed by February, 1999 in 17 Tel ecom Circles
spread throughout the Country and these  systens
were nore cost-effective than W.L system and were
based on indi genous technol ogy devel oped by Ms GC
DOT. Agai nst satellite based technology, notice
inviting tenders had been issued on 30.12.1998 for
1,000 term nals and the tender was scheduled to be
opened on 9. 4.1999.

Two tabular statenents were filed by the
Uni on of India during the process of hearing of the
cases. One showed, District-wi se, the nunber of
villages identified for the earlier ADB tender and
the villages provided with VPT out of the said
villages. It was shown that out of 32,350 villages
in UP TelecomCircle in UP Districts, 8524 vill ages
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out of the villages identified for ADB tender

(i.e. in Eastern UP) were already provided with
tel ephones. A separate tabular statenent was filed
showi ng the progress of tel ephone installation in

t he rural sector right from 1992. As on
31.12.1998, the position is stated to be as
fol | ows:

"Assam & Nagal and - 72.3% AP -78.5% AS
- 48.2% Bihar -24.2% Gujarat - 76.8%
Haryana - 99.4% H machal Pradesh -40.4%
J&K-41. 75% Kar nat aka- 81% Kerala - 100%
Madhya Pradesh - 55.1% Maharashtra -
69.5% NE - 26.7% Oissa - 41.7% Punjab
- 94.1% Rajasthan - 56.3% Tani|l Nadu -
98.4% UP(Eastern) - 43.9% UP(Western) -

34:4% Delhi - 100% Calcutta - 90% In
all, 6,07,491 villages, the average is
51.8% .

It will be noticed that the per cent age of

tel ephones” in Bi har, H machal Pradesh, J&K, North
East and’ Olissa is less than the percentage in
Eastern UP.

These ' are the subsequent events that have
taken place during the pendency of these matters in
this Court. It will benoticed that these events
have substantially changed the very basis of the
original wit petition filed in the H gh Court of
Punj ab & Haryana. The ADB | oan on which the ' tender
was based now stands w thdrawn; the tenders for
installing 38,000 telephones in Eastern UP stand
withdrawn and invitations for new Tenders spread
over several rural areas(in various States have now
been made. In fact, the new tenders have al so been
subm tted. It is stated for the respondents that
the appellant is also participatingin these new
tenders. W have, therefore, to decide this appea
in the light of the above subsequent devel opnents.

Learned Senior counsel Sri D.D. Thakur and - Sri
R F.Nariman for the appellant and  Senior counse
Sri  Rajeev Dhawan for the petitioner in the
Transfer Petition have submtted that in spite of
t hese devel opnents, the question whether the
various officers conspired and played fraud in
seeing to it that the ADB | oan |apsed or /stood
wi t hdrawn, has still to be gone into. They contend
that when the wit petition was filed on 6. 1.1998,
the position was that with a viewto allow nulti-
nat i onal conpanies to dunp out noded anal og
technology into India, the officers were wanting to
float fresh tenders in which such anal og technol ogy
could be nmde the basis of the tenders, either
wholly or partly, that the said attenpt was
successfully thwarted by the appellant filing the
wit petition in the H gh Court of Punjab and
Har yana and that with a view to spite t he
appel lant, the officers had all conspired and
played fraud in having the ADB | oan withdrawn and
the ADB tender cancelled. This, according to the
appel l ant, anobunted to a fraud on the appellant and
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also on the people of Eastern UP and has to be
i nvesti gated. The excuse put forward by t he
officers of DOT that ADB | oan would be expensive
was absurd inasmuch as there was a 5 year
nmoratorium on interest and the interest rate was

something like 4% and there were other very
favourable terns. It was argued that there was no
point in having such a beneficial |oan wthdrawn

and spendi ng funds of the Governnment of India. The
| earned Senior counsel for appellant and for
petitioner in the Transfer Petition contended that
the scheme neant for a very backward area |ike
Eastern UP coul d not be allowed to be frustrated in
thi s manner.

Al ternatively, it was contended by the
| earned senior counsel for the appellant that the
appel | ant had a legitimte expectation of a
substantive nature, that, even if the GCovernment
wanted to put its own funds, the original tender
notification would be processed for the benefit of

Eastern UP. The respondents cannot change the
policy to benefit the rural areas in the whole
country and abandon the ori gi nal t ender

notification for Eastern UP

Dr. Raj eev Dhawan for the petitioner in the
Transfer Petition contended that fraud in private-
law field was different fromfraud in the public-
law field. - This Court should, therefore, decide
whet her these officials got the Hi gh Leve
Conmittee appointed only with-a viewto ‘harm the
appel l ant and whether the Conmittee was ' stage-
managed by a few officers who had other notives.
Learned counsel Sri Dhawan also contended that this
was a case of legitimte expectation for the
appellant in the civil appeal as also to the 36, 000
villages in Eastern UP. - The | earned Seni or counse
for the State of Punjab Sri- P.C. Jain al so supported
the case of the appellant on the ground that the
appel l ant was its public sector undertaking.

On t he other hand, it was cont ended
vehenent |y for the Union of India by Sr
C. S. Vai dyanat han, the | earned Additional” Solicitor
General of India, that there was absolutely no
truth in the contention of the appellant that there
was a conspiracy or fraud to shelve the ADB | oan
or to bring in outnoded technology into India
through certain favoured nultinationals. According
to him there were two main defects in the tender
submitted by the appellant, one was a technical one
and the other was the absence of proof of
‘ proveness’. Even though, final opportunity was
gi ven, the appellant having agreed to produce fresh
certificate from China, (apart fromthe certificate
initially filed) to prove ‘proveness’ of the system
in that country - the appellant failed to do so.
The High Level Committee’s proceedings, in fact,
showed that it wanted to accept the appellant’s
tender and it gave an opportunity to the appellant
to nmke good the defects but the attitude of the
appel l ant was not hel pful and it was the inaction
of the appellant that was the cause for the delay
that led to a situation where the time limt set by
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the ADB cane very close and was expiring. As there
was no chance of the appellant curing the defects
within the few days that were left, the ADB |oan
had to be withdrawn. Photocopies of the entire
departmental proceedings were placed before the
Court to show that everything was done bonafide and
the allegations of the appellant were wld and
unsubst anti at ed. It was argued that there was no
forgery or ante-dating of any minutes. Two files in
t he respective departnments wer e novi ng
si mul taneously and there was absolutely no truth in
the allegations of ante-dating the mnutes. Now
that the ADB |oan stood withdrawmn and the ADB
tender had also fallen through, the wit petition
had becone totally infructuous. The Governnment of
India decided to go on with its own funds and now a
new policy decisionwas taken to benefit rural
areas in the whole country and not nerely the
36,000 villages in Eastern UP. This was because
there were other rural areas in other States which

were nore backward then EBastern UP. In those
pl aces, the percentage of tel ephones was far |I|ess
than in Eastern UP. |In fact, fresh tenders have

been called for to benefit the backward rural areas
in the whole country and the new tenders are no
| onger confined exclusively to Eastern UP. A
Tabul ar statenent relating to the national figures
regardi ng 't el ephones is placed before the Court to
show that there are even nore backward rural areas
in some States where the percentage of  tel ephone
was | ess than in Eastern UP. The Governnent has,
now plans to cover all backward rural areas in the
country in the next few years and nonies have al so
been allocated. Al these details have been ' given
in the additional affidavits and statenents filed
in the Court. There is no question of / dunping
out dated technology into(India. The new tenders and
the future schenes are based on the | at est
‘digital’ technology and not on the out noded
‘anal ogy’ technol ogy. The new government _policies
are wder and cannot be challenged in this wit
petition which had becone infructuous. There i's no
proof of fraud either in private law or public |aw
est abl i shed. There can be no legitimate
expectation in regard to the ADB |oan contract and
in any event the new policy is based on overriding
considerations of public interest and ~cannot be
guesti oned. The appeals are liable to be
dismssed. It is also argued that there is no need
to transfer the wit petition filed by M. OP
Srivastava fromthe Al lahabad H gh Court<-to this
Court . That has also, it 1is stated, become
i nfructuous.

On these subm ssions, the foll ow ng questions
arise for consideration:

(1) Whet her, after the ADB |l oan for the contract
f or providing telephones for Eastern UP was
withdrawn, it is necessary to give any finding on
the question of alleged fraud or to grant any
directions regarding the bids offered for the ADB
contract?

(2) Vet her, if initially the Governnent decided
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to fund the proposed contract for Eastern UP from
its own resources, it was permissible for the
Covernment to change its policy into one for
provi di ng tel ephones for rural areas in the entire
country and whether the ‘legitimate expectation’ of
the appellant in regard to the earlier notification
required, this Court to di rect t hat the
notification for Eastern UP should be continued?

Point 1

The di sputes between the parties, before the
ADB | oan was wi thdrawn, were (i) whether there was
a conspiracy or fraud or other nanouvre on the part
of the DOT-officials to shelve the ADB loan to
spite the appellant and bring in outnoded °‘anal og
technol ogy through favoured nultinationals and (ii)
whet her the appellant. (a) conplied wth the
techni cal specifications and (b) produced adequate
proof of the ‘proveness’ of the systemoffered by
the appel | ant i.e. as to its successfu
i mpl enentati onin China.

A review of the facts and the subsequent
events woul d show that the issues which were Iive
when the wit petition of the appellant was pending
in the High Court have now lost all their
rel evance.. 'The entire tender was based on the ADB
| oan. If the ADB l|loan itself has now stood
withdrawn, there is now no possibility of the ADB
loan project for FEastern UP being started or
conpl et ed. It will well nigh be “inpossible to
i ssue any directions to the Union of Indiato seek
a renewal of the |lapsed loannor to issue any
directions to contihuethe project for Eastern UP
on the basis of ADB |oan

Even so, |learned Senior counsel for the
appellant and the petitioner in the Transfer
petition have argued the case on nerits as if the
ADB |oan were still alive. W have been taken
through several volunes of correspondence between
the various departnents, and the mnutes of various
officers and of the Hi gh Level Conmmittee to prove
arbitrariness in the non-acceptance of t he
appel l ant’ s bid on two counts. W have heard
these subm ssions very patiently but the point 1is
whether this Court is to give findings on issues
whi ch have beconme non-issues now  after t he
withdrawal of the ADB loan. W have given our
anxi ous consideration to the various contentions
rai sed on behalf of the appellant and the
petitioner in the Transfer Petition and we are of
the view that a detailed decision on the said
guestions is not called for. A question of fraud
was also raised. But once the ADB |oan is
wi t hdrawn t he question has al so becone a non-issue.
The position is that in respect of the ADB |oan
project, no fresh tenders based on ‘anal og’ system
have been invited nor has any multinational conpany
been awarded any contract based on outnoded anal og
system The said question of fraud is no |onger
rel evant. On all these issues we should not be
under st ood as having expressed any opi ni on
Further, there cannot be a cause of action on the
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basis of an "attenpt at fraud" which did not
mat eri al i se. It is true as stated in De Smth
Admi ni strative Law (para 13.010)(5th Ed.) that it
is fundanental to the |Ilegitimcy of public
deci si on-maki ng that official decisions should not
be infected with motives such as fraud (or
di shonesty) nalice or personal self interest. Duty
to act in good faith is inherent in the process.
Learned senior counsel for the petitioner in the
Transfer Petition, Sri Rajeev Dhavan referred to
Shrisht Dhawan vs. Shaw Brothers [1992 (1) SCC 534]
where the distinction between fraud in public I|aw
and private |aw has been adverted to. But al
these legal principles are not relevant if, the so
call ed or alleged attenpt at fraud did not
fructify. We accordingly do not t hi nk it
worthwhile to go into the question of ‘fraud
either.~ W may once again clarify that we should
not be understood as having deci ded anything on the
nerits of these questions. Point 1 is decided
accordi ngly.

Point 2 It was argued that even if the ADB
loan was wi thdrawn, when the State decided to go
ahead with its own funds, it should have gone ahead
with the sane notification calling for tenders for
Eastern UP sans ADB | oan. The ~change in the
policy to 'benefits other backward ‘areas in the
courts was unwarranted. ~ Reliance was pl aced on the
principles of promssory estoppel ~and legitimte
expect ati on. It was contended that the pr oj ect
for Eastern UP should still go ahead and it was
not open to the Union of India to deprive the
appel | ant conpany of its reasonable and legitimate
expectation regarding the acceptance of the bid
offered for the Eastern UP project; It was not
open to the State to deprive the expectation of
villagers in 36000 villages in Eastern UP and to
change over to a new policy of providing tel ephones
to rural areas in all the States. Such “is the
contention of the appellant. W do not propose to
deal with question of prom ssory estoppel because
the parties were still at the stage of the tenders,
at the relevant tine. W shall, therefore, confine
ourselves to the point relating to  legitimte
expectation of the appellant and the effect of the
change of policy.

The principle of ‘legitimte expectation is
still at a stage of evolution as pointed out in De
Smith Administrative Law (5th Ed.) (para- 8.038).
The principle is at the root of the rule of |aw and
requires regularity, predictability and certainity
in gover nnment s’ deal i ngs with the publi c.
Adverting to the basis of legitinmate expectation
its procedural and substantive aspects, Lord Steyn
in Piersova vs. Secretary of State [1997 (3) Al
EER 577 (at 606) (HL)] goes back to Dicey's
description of the rule of lawin his "Introduction
to the study of the Law of the Constitution” (loth
Ed., 1959 p.203) (*) as containing principles of
enduring value in the work of a great Jurist.
Dicey said that the constitutional rights have
roots in the common law. He said: .Iml5
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"The ‘rule of law, lastly, may be used as a
fornmula for expressing the fact that with us,
the law of constitution, the rules which in
foreign countries naturally formpart of a
constitutional code, are not the source but
the consequence of the rights of individuals,
as defined and enforced by the Courts; that,
in short, the principles of private |aw have
with us been by the action of the Courts and
Parliament so extended as to determine the
position of the Crown and its servants, thus
the constitutionis the result of the ordinary
| aw of the |and".

This, ~says  Lord Steyn, is the pivot of Dicey's
di scussion of rights to personal freedomand to
freedom of association and of public neeting and
t hat it is

* See also “The Rule of Law as the Rule of Reason

Consent and Constitutionalismin (1999) 115 L.QR

221 at 234 that ‘Fairness is both procedural and
substantive’: Due Process and Fair Procedure by
D.J. @Glligam (1996); and at p.242 quoting D cey
(1959) at p.203-204 clear that Dicey regards the
rul e of « law as having both procedural and

substantive effects: "The rule of law enforces
m ni mum standards —of fairness, both substantive
and procedural". On the facts in Pierson, the

majority held that the Secretary of State could
not have nmmintained a highertariff of sentence
than recomended by the judiciary when admttedly
no aggravating circunstances existed. The State
coul d not also increase the tariff with
retrospective effect.

The basic principles in this branch relating to
‘legitinmate expectation’ were enunciated by Lord
Diplock in Council of Cvil Service Unions  vs.
Mnister of the Cvil Service 1985 AC 374 (408-
409) . It was observed in that case that for a
legitimate expectation to arise, the decisions of
the administrative authority nust affect the
person by depriving him of sone benefit or
advant age which either (i) he had in the past been
permtted by the decision-naker to enjoy and which
he can legitimtely expect to be permtted to
continue to do until there has been communi cated
to himsone rational grounds for withdrawing it on
whi ch he has been given an opportunity to comrent;
or (ii) he has received assurance from the
deci sion-maker that they will not be w thdrawn
without giving him first an opportunity of
advanci ng reasons for contending that they should

not be withdrawn. The procedural part of it
relates to a representation that a hearing or
ot her appropriate procedure will be afforded

before the decision is nade. The substantive part
of the principle is that if a representation is
made that a benefit of a substantive nature will
be granted or if the person is already in receipt
of the benefit that it will be continued and not
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be substantially varied, then the sanme could be
enforced. |In the above case, Lord Fraser accepted
t hat the civil servants had a legitimte
expectation that they would be consulted before
their trade uni on nenbership was w thdrawn because
prior consultation in the past was the standard
practice whenever conditions of service wer e
significantly altered. Lord Diplock went a little
further, when he said that they had a legitimte
expectation that they would continue to enjoy the

benefits of the trade union menbership. The
i nterest in regard to whi ch a legitimte
expectation could be had nmust be one which was
pr ot ect abl e. An expectation could be based on an
express prom se or representation or by
establ i shed” past action or settled conduct. The
representati on must be clear and unambi gious. It

could “be a representation to the individual or
generallyto a class of persons.

The principle of substanti ve legitimte
expectation, that is, expectation of a favourable
deci si on of “one kind or another, has been accepted
as part of the English Law in several cases. (De
Smith, Admnistrative Law, 5th Ed) (para 13.030);
(See also Wade, Administrative Laws, 7th Ed.) (pp
418-419). According to Wade, the doctrine of
substantive | egiti mate expectation has been
"rejected" by the H-gh Court of  Australia in
Attorney Ceneral for N S.Wvs. Qinn (1990) 93
ALR 1 (But see Teon’s case referred to later) and
that the principle was al so rejected in Canada in
Ref erence Re Canada Assistance Plan (1991) 83 DLR
(4th) 297 = 1991 (2)SCR 525 but favoured in
Ireland : Cannon vs. Mnister for the Marine
1991 (1) I.R 82 The European Court goes further
and pernmits the Court to apply proportionality and
go into the balancing of legitinate expectation
and the Public interest.

Even so, it has been held under English | aw that
the decision maker’s freedomto change the policy
in public interest, cannot be fettered by the
application of the principle of substantive
legitimate expectation. Observationsin earlier
cases project a nore inflexible rule thanis in
vogue presently. 1In Re Findlay (1985 AC 318) the
House of Lords rejected the plea that the altered
policy relating to parole for certain . categories
of prisoners required prior consultation with the
prisoner. Lord Scarnman observed

"But what was their legitimte expectation. Gven
the substance and purpose of the |egislative
provi sions governing parole, the npbst that a
convicted prisoner can legitimtely expect is that
his case be exanm ned individually in the Iight of
what ever policy the Secretary of State sees fit to
adopt provided always that the adopted policy is a
| awful exercise of the discretion conferred upon
him by the statute. Any other view would entai

the conclusion that the wunfettered discretion
conferred by statute upon the mnister can in sone
cases be restricted so as to hanper, or even to
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prevent changes of policy."

To a like effect are the observations of Lord
D plock in Hughes vs. Departnent of Health and
Social Security 1985 AC 778 (788):

"Admi nistrative policies may change w th changi ng
ci rcunstances, including changes in the politica
conpl exion of governnents. The liberty to nake
such changes is sonething that is inherent in our
constitutional form of government."

(See in this connection M.Dotan's article "why
Admi ni strators = should be bound by their policies"
(Vol .17) 1997 Oxford Journal of Legal Studies,
p. 23). But today the rigidity of the above
deci si ons appears to have been sonmewhat rel axed to
the extent ~of application of Wdnesbury rule
whenever ~there is a change in policy and we shal
be referring to these aspects presently.

Before we do so, we shall refer to some of the
i mportant decisions of this Court to find out the
extent to which the principle of substantive
legitimate expectation is accepted in our country.
In Navjyoti Co- op. Goup Housing Society vs.
Union of India [1992 (4) SCC 477, the principle of
procedural ‘fairness was applied. In that case the
seniority as per the existing Iist of co-operative
housing societies for allotnent of . land was
altered by a subsequent decision. The  previous
policy was that the seniority anpbngst ' housing
societies in regard to allotnment of |and was to be
based on the date of registration of the society
with the Registrar. But on 20.1.1990, the policy
was changed by reckoning-seniority as based upon
the date of approval (of the final list by the
Registrar. This altered the existing seniority of
the societies for allotment of land. ~This  Court
held that the Societies were entitled to a
‘legitimate expectation’ that the past consistent
practice in the matter of allotment, wll  be
followed even if there was no right in private | aw
for such allotnent. The authority was not
entitled to defeat the legitimte expectation of
the societies as per the previous seniority Ilist
wi t hout some overriding reason of public policy to
justify change in the criterion, No such
overriding public interest was shown. Accor di ng
to the principle of ‘legitimte expectation’, if
the authority proposed to defeat a  person’s
legitimate expectation, it should afford him an
opportunity to make a representation in the
matter. Ref erence was made to Hal sbury’ s Laws of
Engl and (p.51, Vol.1(1) (4th Ed. re-issue) and to
the case in Council of G vil Service Unions 1985
AC 374, already referred to. It was held that the
doctrine inposed, in essence, a duty to act fairly
by taking into consideration all relevant factors,
relating to such legitimte expectation. Wt hin
the contours of fair dealing, the reasonable
opportunity to nmake representation agai nst change
of policy, cane in. The next case in which the
principle of ‘legitimte expectation’ was
considered is the case in Food Corporation of
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India vs. M s Kandhenu Cattle Feed |Industries
[1993 (1) SCC 71]. There the Food Corporation of
India invited tenders for sale of stocks of
damaged food grains and the respondent’s bid was
the highest. Al tenderers were invited for
negotiation but the respondent did not raise his
bid during negotiation while others did. The
respondent filed a wit petition claimng that it
had a legitinate expectation of acceptance of its
bid, which was the highest. The High Court
al | owed t he Wit petition. Rever si ng t he
judgrment, this Court referred to Council of G vi
Service Union Case 1985 AC 374 and to Preston In
re 1985 AC 835. It was held that though the
respondent’s ~bid was the highest, still it had no
right to have it accepted. No doubt, its tender
could not be arbitrarily rejected but if the
cor poration reasonably felt that the amount
of fered by the respondent was inadequate as per
the factors operating in the comercial field, the
non-- acceptance of bid could not be faulted. The
procedure of  negotiation itself involved the
gi ving due weightto the legitimte expectation of
the hi ghest bidder and this was sufficient.

Thi s Court consi der ed t he guestion
el aborately in in Union of India- vs. H ndustan
Devel opnent ' Cor poration [1993 (3) SCC 499]. There
tenders were called for supply of cast-steel bogies
to the railways. The three big manufacturers
quoted less than the smaller manufacturers. The
Rai | ways then adopted a dual pricing policy giving
counter offers at a lower rate to the ' bigger
manuf acturers who allegedly formed a cartel and a
hi gher offer to others'so as to enable a healthy
conpetition. This was challenged by the three big
manuf acturers conplaining that they were al so
entitled to a higher rate and a |arge nunber of
bogi es. This Court held that the change into a
dual pricing policy was not vitiated and was based
on ‘rational and reasonabl e’ grounds. In that
context, this Court referred to Halsbury s Laws of
Engl and (4th Ed.)(Vvol.1(l) 151). Thi s Court
referred to Schm dt vs. Secretary of State for Hone
Affairs [1969 (2) Ch 149] which required an
opportunity to be given to an alienif the |eave
given to himto stay in UK was being revoked before
expiry of the time and to Attorney Ceneral of  Hong
Kong vs. Ng Yuen Shiu [1983 (2) AC 629]  which
requi red the Governnent of Hong Kong to honour its
undertaking to treat each deportation case on its
nmerits; this Court also referred to Council of
Cvil Service Unions vs. Mnister for the G vi
Service 1985 AC 835 which related to alteration  of
conditions relating to nmenbership of trade unions
and the need to consult the unions in case of
change of policy as was the practice in the past,
and to Food Corporation of India case 1993 (1) SCC
71 and Nayjyoti Co-op. G oup Housing Society’'s case
1992 (4) SCC 477. This Court then observed that
legitimate expectation was not the same thing as
antici pation. It was also different from a nere
wish or desire or hope. Nor was it a <claim or
demand based on a right. A nere disappointnent
would not give rise to legal consequences. This
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Court hel d(p.540) as follows:

"The legitimacy of an expectation can be
inferred only if it is founded on the
sanction of law or custom or an
est abl i shed procedure followed in regular
and natural sequence. Such expectation
should be justifiably legitimte and
protectable.”

After qgquoting Wade, Admi ni strative Law (6th
Ed.)(p. 424, 522), this Court referred to the
judgrment of the Australian H gh Court in Attorney
General for New South Wales vs. Quin [(1990) 64
Aust . LIJR 327} in which the principle itself,

according to Wade, did not find acceptance. In
that case a Stipendiary Magistrate incharge of a
Court of Petty Sessions under the old court system
was refused appointnent to the system of |[|oca

courts which replaced the previous systemof Petty
Sessions Courts. [In 1987 the Attorney General who
was hitherto recomending fornmer magistrates on
the ground of ‘fitness’ for appointment to the new
| ocal <courts, deviated from that policy and
decided to go by assessnment of nerit of the
conpeting applicants. The Court -of Appeal had
directed that the case of M. Quin rmust be
consi dered ‘separatelyand not in conmpetition with
other applicants, but it was reversed by the
majority of the H gh Court of Australia(Mson, CJ,

Brennan & Dawson,JJ) (Deane and Toohey, JJ
di ssenting). Mason, CJ hel'd that the Court could
not fetter the executive discretion to adopt a
different policy which was better calculated to
serve the admnistration of justice and make it
nore effective. The grant of substantive relief
in such a case would effectively prevent the
executive from giving effect to the new /policy
which it wshed to pursuein relation to the
appoi ntnent of magistrates.  Brennan,J.. observed
very clearly that the not i on—of | egitimate
expectation (falling short of a legal right) was
too nebulous to forma basis for invalidatingthe
exercise of power. He said that-such-a principle
would "set the courts adrift on a featurel ess sea
of pragmati sm " Dawson, J. hel d t hat t he
contention ofthe respondent exceeded the bounds of
procedural fairness and intruded upon the freedom
of the executive.(*) This Court in H ndustan
Devel opnent Corporation’s case 1993 (3) SCC 499
then proceeded to refer to R vs. Secretary of
State for the Home Department ex parte Ruddock
(1987) 2 Al EER 518 and Findlay vs. Secretary
of State for the Hone Departnent (1984 3 Al E. R

801 and to Breen vs. Amal gamat ed Engi neeri ng
Union, (1971) 1 Al ER 1148. This Court
accepted (see p.546) that the principle of
legitimte expectation gave t he appl i cant
sufficient locus standi to seek judicial review
and that the doctrine was confined nostly to a
right to fair hearing before a decision which
resulted in negativing a prom se or withdraw ng an
undertaking, was taken. It did not involve any
crystallised right. The protection of such
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legitimate expectation did not require the
fulfilment of the expectation where an overriding
public interest required otherwi se. However, the
burden Ilay on the decision maker to show such an
overri di ng public .Is1

* |n alater decision fromAustralic in Mnister
for Immgration and Ethnic Affairs vs. Teoh
[ (1995) 69 ALJR 423] the H gh Court held that the
U. N. Covenant on the rights of the Child, which was
not i ncor por at ed into Australian Law, may
nevertheless give rise to a legitimate expectation
that the decision naker would conmply with it,
atleast to the extent of giving an affected person
a hearing. Thi s decision has been treated as
controversial and critised (See Taggart) (1996)
112 L.QR 50. The decision no doubt held that
such an expectation, did not, however, conpel
action consistent wth the Treaty provisions.

McHugh,J. di ssent ed. [ See Uni ncor por at ed
Treaties in Australian Law] (1996 PL 190 and Lord
Lester’s article in 1996 PL 187). interest. A

case of substantive legitimte expectation would
arise when a body by representation or by past
practice/ aroused expectation which it would be
within its powers to fulfil. The Court could
interfere only if the decision  taken by the
authority was arbitrary, unreasonable or not taken
in public interest. If it is established that a
| egiti mate expectation has been inproperly denied
on the application of the above principles, the
guestion of giving opportunity can ‘arise if
failure of justice is shown. The Court rnust
follow (p.548) an objective method by which the
deci sion making authority is given the full range
of choice which the legislature is presuned to

have i ntended. (In this connection we shal
advert to a simlar view of Laws, J. and also to
the contrary view of Sedley, J). |f the decision

is reached fairly and objectively, it cannot be
interfered with on the ground of procedura

fairness. An exanpl e was given that if a renewa

was given to an existing licence holder, a new
applicant cannot <claiman opportunity -based  on
natural justice. On facts, it- was held  that
legitimate expectation was denied on the basis of
reasonabl e consi derations. The next case in which
the question was considered is Madras City ~ Wne
Merchants’ Association vs. State of Tam |/ Nadu
[1994 (5) SCC 509]. In that case the /rules
relating to renewal of liquor |icences were
statutorily altered by repealing existing' rules.

It was held that the repeal being the result of a
change in the policy by legislation the principle
of non-arbitrariness was not invocable. In that
context, this Court referred to a |arge nunber of
authorities on the question. This Court in MP

Ol Extraction vs. State of MP. [1997 (7) SCC
592] considered the question again. |In that case,

it was held that the State’s policy to extend
renewal of an agreement to selected industries
which came to be located in Madhya Pradesh on
invitation of State, - as against other |oca

industries - was not arbitrary and the said
selected industries had a legitimte expectation
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of renewal under renewal clains which should be
given effect to according to past practice unless
there was any special reason not to adhere to the
practice. It was clearly held that the principle
of substantive legitimte expectati on was accepted
by this Court earlier. Reference was nmade to Food
Corporation’s case 1993 (1) SCC 71; Navj yot i
Co- op. Group Housing Society's case 1992 (4) SCC
477 and to Hindustan Devel opnment Corporation’s
case 1993 (3) SCC 499. Lastly we come to the
three judge judgnent in Nat i onal Bui | di ngs

Construction Corporation vs. S. Raghunat han &
QO hers [1998 (7) SCC 66]. This was a service
matter. The respondents were appointed in CPWD

and they went on deputation to the NBCCin Iraq
and they opted to draw, while on deputation, their
grade pay in CPW  plus deputation allowance.
Besides that, the NBCC granted them Foreign
Al l owance at 125% of the basic pay. Meanwhi | e
their Basic Pay -in CPWD was revised w.e.f.
1.1.1986 on the recomendation of the 4th Pay
Conmmi ssi on. They -contended that the abovesaid
i ncrease of 125% shoul d be given by NBCC on their
revised scales. This was not accepted by NBCC by
orders dated 15.10.1990. The contention of the
respondents based on |egitinmate expectation was
rejected in view of the peculiar conditions under

whi ch  NBCC was working in lrag. It was observed
that the doctrine of ‘legitinmte expectation’ had
both substantive and procedural ~aspects. Thi s

Court laid down a clear principle that clains on
legitimate expectation required reliiance on
representation and resultant detrinent in the sanme
way as clains based on pronissory estoppel (*).
The .Is1
————— * This also appears to be the view of 'Sinon
Br own, LJ in a tax case in Regi na’  vs.
Comm ssioners of Inland Revenue ex parte Unilever
Plc (1996) 68 Tax Cases 205 at 231 referring to
Regina vs. Inland Revenue Conmm ssioners ex parte
MFK  Underwriting Agents Ltd. & Orhers 1990 (1)
WLR 1545; Regi na vs. Jockey Club ex parte RAM
Racecourses Ltd. 1993 (2) Al ER 225 and Regina
VS. | ndependent Tel evi si on Commi ssion ex parte
TSW Broadcasting Ltd. 1994 (2) LRC 414. Wade,
Admi ni strative Law, (7th Ed. P.419) also appears
to think that detrinental reliance on previous
policy is necessary.

See, however, DeSmith (5th Ed.) Administrative Law
(para 8.060) where he says that in inportant
cases, a legitimte expectation has been founded
in the absence of detrinmental reliance and that
there are good reasons for doing so. R vs.
Secretary of State for Honme Departnent exp. Asif
Mahnmood Khan 1984 (1) W.R 1337; Attorney Cenera

of Hong Kong vs. Ng Yuen Shiu 1983 (2) AC 629; R
vs. Secretary of State for the Hone Department ex

parte Ruddock 1987 (1) WR 1982. .1s2 principle
was devel oped in the context of ‘reasonabl eness’
and in the context of ‘natural justice'. Thi s

Court referred to Rvs. |RC exp Preston 1985 AC
835, Food Corporation’s case 1993 (1) SCC 71
H ndustan Devel opnent Corporation’s case 1993 (3)
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SCC 499, the Australian Case in Quin (1990) 64
Aust . LIJR 327 and MP.G | Extraction' s case 1997
(7) SCC 592, the Council of Cvil Service Union's
case 1985 AC 374 and Navjyoti’'s case 1992 (4) SCC
477. The above survey of cases shows that the
doctri ne of legitimte expectation in the
substanti ve sense has been accepted as part of our
law and that the decision maker can normally be
conpelled to give effect to his representation in
regard to the expectation based on previous
practice or past conduct unless sone overriding
public interest cones in the way. The judgment in
Raghunathan’s 'case requires that reliance nust
have been placed on the said representation and
t he represent ee nust have thereby suffered
detriment. The nmore inportant aspect, in our
opi nion, “is whet her the decision naker can sustain
the change in policy by resort to Wadnesbhury
principles of rationality or whether the Court can
go into the question whether decision maker has
properly balanced the legitimte expectation as
agai nst the need for a change? |In the latter case
the Court woul d obviously be able to go into the
proportionality of the change in the policy. This
aspect has conme up for consideration recently in
the English Courts. The debate was started by
Laws, J. in R vs. Secretary - of State for
Transport, 'ex parte Ri chnond upon Thanmes London BC
1994 (1) WR 74 where the | earned Judge |laid down
that the Wednesbury reasonabl eness test alone
applied for finding out if the change from one
policy to another was justified. That was a case
in which, inrelation to airports a new system of
night flying restrictions were inposed. The new
policy related to the fixation of the & maxi num
nunber of take-off and | andi ng nmovenents vari abl e
according to the type of aircraft involved and the
noise the aircraft generated during the / night
time. The Wednesbury test was held ~applicable.
Laws,J. stated:

"The Court is not the Judge of the nerits of “the
deci sion maker’s policy .... the public authority
in question is the Judge of the issue whether
‘overriding public interest’ justifies such a
change in policy ... But that is no nore than
sayi ng that a change in policy, I'ike any
di scretionary decision by a public authority, nust
not transgress Wednesbury principles.”

But this view of Laws,J. was dissented by Sedl ey,

J. in Rvs. Mnistry of Agriculture Fisheries &
Food, ex parte Hanmble Coffshore Fisheries Ltd.
1995 (2) Al ER 714. The |learned Judge

observed that if the outconme is challenged by way
of judicial review, he ‘did not consider that the
courts’ criterion was restricted to consider the
rationality of the policy naker’s conclusions. He
held that while policy was for the policy maker
alone, the fairness of his or her decision
remai ned the courts’ concern. He said that to say
so did not amount to placing the Judge in the seat
of the minister.
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The judgnent of Sedley, J. has since been
overruled in Rvs. Secretary of State for the
Hone Departnment and another, ex parte Hargreaves
and others 1997 (1) WR 906(A). In that case, the
facts were that the eligibility for ‘home |eave’
of prisoners was initially one third of the term
of sentence as per in earlier decision of the
government of 1994 (accepting Lord Wolf's Report,
1990) and Hargreaves would attain that eligibility
by 12-4-95 to put in his application. But the
Hone Secretary felt that the schene was being
abused and therefore he nodified the eligibility
to one half of the period of sentence by notice
dat ed 20. 4. 95. Thi s post poned Har gr eaves’
eligibility to 12.4.96. Though the applicant had
"beconme eligible" by 20.4.95, the Courts rejected
hi s pl ea of | egiti mate expectation because
eligibility merely enabled consideration of the
application for home | eave. The case was simlar
to Findlay 1985 AC 318 which related to change in

parole policy and which was held valid. It was
held that the change in home | eave policy did not
violate the wearlier policy. In the Court of

Appeal, Hirst, LJ said described the principle
laid down by Sedley,J. as based on ‘heresy’ and
st at ed:

"On matters of substance (as contrasted to
procedure) Wednesbury provides the correct test.
It follows that ... ~his (Sedley,J.”s) ratio in so
far as he propounds a bal anci ng exercise to be
undertaken by the Court should, inny opinion, be
overrul ed.”

The result is that change in policy can defeat a
substantive legitimte( expectation if it can be
justified on Wednesbury reasonabl eness. ~ W' have
noticed that in H ndustan Devel oprment Corporation
case [1993 (3) SCC 449] also it was laid down that
the deci si on nmaker has the choice in the bal ancing
of the pros and cons relevant to the change in

policy. It is, therefore, clear that the -choice
of the policy is for the decision-naker and not
for t he Court, The legitinmate substantive

expectation nmerely pernits the Court to find out
if the change in policy which is the cause for
defeating the legitimate expectationis irrationa
or perverse or one which no reasonable person
coul d have nade.

The Court of Appeal considered the question again
in a tax case in Rvs. Conmssioner of ' Inland
Revenue, ex parte Unilever Plc (1990) (Vol.68) Tax
Cases 205 = 1996 STC 681. A particular loss
relief was being granted at a second stage on nore
than 30 occasions during 20 years though the
relief was not <claimed wthin the stipulated

period of two years. |In respect of 1988, the
relief claimed beyond time was for the first time
refused. It was contended that there was a
substantive legitimate expectation t hat t he
revenue would continue to follow the previous
practice in regard to clainms for loss relief. It

was held that the Court was still confined to
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Wednesbury principles but that on facts it a case
of ‘exceptional’ circunstances and it would be
unfairness anounting to abuse of power to refuse
to follow past practice. Lord Wolf MR agreed
that no doubt the Revenue was the best Judge of
what was fair. But on facts, the |learned Judge
treated the case as exceptional. Sinbn Brown, LJ
also agreed with this view He in addition
enphasi sed the detrinmental test as did this Court
in Raghunat han’ s case (p.231). Noti ng that
substantive legitinmte expectation was rooted in
the theory of ‘legal certainty’, he observed as
follows (p. 233):

"Of course legal certainty is a highly desirable
obj ective in public admi ni stration as
el sewhere. ... ... the central Wednesbury principle
is that an-admnistrative decision is unlawful if
"...S0 outrageous inits defiance of logic of or
accepted noral standards that no sensible person
who ~had applied his mndto the question to be
deci ded could have arrived at it". The
flexibility  necessarily inherent in that guiding
princi pl e should not be sacrificed on the altar of
| egal certainty."”

L......... ..., T....... T ...... T. ... .. T. ..V .. T ...... T..J

On facts, the case was treated as one containing
excepti onal ci rcunstances which,” even goi ng by t he
Wednesbury principle, required relief to be granted. Thus
both in ex p.Hargreaves (in which the challenge failed) and
ex p. Unilever (in which the challenge succeeded), the
protection for substaitive legitimate expectation was based
on Wednesbury unreasonabl eness. In sum this neans that the
judgnent whether public interest overrides the substaitive
legitimate expectation of individuals wll be for the
deci si on- maker who has nade the change in the policy and the
Courts wll intervene in that decision only if ‘they are

satisfied that the decision is irrational or perverse [See
1997 Public Law, 375 "Wednesbury Protection of Substantive

legitimte expectati on by Chri st opher Forsyth]. The
observati ons of this Court in Hindustan Devel opnent
Corporation’s case 1993 (3) SCC 499; in MP. ol

Extraction’s case 1997 (7) SCC 592 and in S.Raghunathan’s
case 1998 (7) SCC 66) are nore or less to a simlar effect,
though no specific reference was made to the Wdnesbury
rul e.

After Hargreaves, Wednesbury principle is’ now
consistently followed in England. W shall refer to two
recent cases. Lapse of tinme resulted in a changed policy in
R vs. Cardiff County Council, Exp. Scars G oup Properties
Ltd. [1998 Public Law 518]. The position there was that a
conpany was granted planning permission in 1993 and the
rel evant highway authority had indicated that it had no
objection to entering into a highway inprovenment agreenent
under Section 278 of the H ghways Act, 1990. The proposed
hi ghway schene was approved in 1995. But in 1996, there was
a reorganisation of local CGovernment in Wales, and the
successor authority withheld its authority for the approved
schenme until an updated traffic inpact analysis had been
submtted and was considered. It was held by Carnworth,J
that where a fornmal decision had been made in relation to a
subject matter affecting private rights, that decision would
be considered binding unless and until there had been some
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change which wundermined the foundation of the origina
deci sion; the question whether there could be such a change
was for t he aut hority, subj ect to Wednesbury
unr easonabl eness test. In that case, the highway authority
had not rejected the agreement outright but had requested a
new traffic analysis, which was prim facie reasonable
because of |apse of time. |In yet another case in MPhee vs.
North Lanarkshine Council [1998 SLT 1317] (See 1999 Public
Law 152- 153), the petitioner was a traveller who consented
to vacate a site after receiving a letter fromthe Director
of Housing telling her that she would be offered a pitch at
the site after the refurbi shnent work had been carried out.
The Council subsequently refused to grant her a pitch. She
sought a ‘declarator’ that she was ‘entitled to be offered
accommodati on by way of a petition on the site and that on
the same terms and conditions as any other fanmily seeking
accommodation from the respondents”. It was held by Lady
Congr eve, J. that anauthority providing an assurance as to
a substantive right may depart fromit but will fall to be
scrutinised by reference to Wdnesbury r easonabl eness.
Since it could not be said that no reasonable authority
could do anything other than grant her application, the
renmedy of decl arator was inappropriate.

In view of the above |egal position, can it be
said on the facts of this case that the substantive
legitimate expectations of the appel | ant have been
contravened?

It wll be noticed that at one stage when the ADB
| oan | apsed, the Governnent took a decision to go ahead with
the project on its own funds. But later it thought that the
schene regarding telephones in rural areas nust cover not
only the villages in Eastern UP but also in other backward
rural areas in other States. The statistics givenin the
counter-affidavits of the Union(of India to which/'we have
already referred, showthat there are other States in the
country where the percentage of telephones is far |ess than
what it is in eastern UP. The said facts are the reason for
the change in the policy of the government and for giving up
the notification calling for bids for Eastern UP. Such a
change in policy cannot, in our opinion, be said to be
irrational or perverse according to Wednesbury principles.
In the circunstances, on the basis of the clear  principles
laid down in exp. Har greaves and exp. Unil ever, the
Wednesbury principle of irrationality or perversity is not
attracted and the revised policy cannot be said to be in
such gross violation of any substantive | egiti mate
expectation of the appellant which warrants interference in
judicial review proceedings. Point 2 is held against the
appel | ant .

The appeal and Transfer Petition are di sm ssed but
in the circunstances, wthout costs.




