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PETI TI ONER
SMI. RAM RATI

Vs.

RESPONDENT:
SARQJ DEVI & CORS

DATE OF JUDGVENT: 25/ 04/ 1997

BENCH
K. RAMASWAMWY, D. P. WADHWA

ACT:

HEADNOTE

JUDGVENT:
ORDER

Leave granted.

Whave heard the counsel on both- sides.

Thi s appeal, by special |eave, arises fronthe judgnent
of theHi gh Court of Madhya Pradeshat Jabalpur bench
passed on Cctober 30, 1996, in WP.No. 632/95

El ections to the post of Sarpanch of Gram Panchayat,
Laua Kothar Block, Raipur Distt. Rewawere held on May 30,
1994. 223 voteswere polled in favour of the appellant while
the respondent was polled 207 votes. Inform No.26-B, Ex.P2,
the Returning officer had declared thatthe elections to the
of ficerof Sarpanch ofthe G am Panchayat werehel d and the
appel lant, Snt. Ram Rati, R/ oVillage Loua Kot har, 'Rai pur
Kurchulian, Rewa Distt., MP., was a candidate in thesaid
el ection, was duly elected. The saidcertificate of the
Returning Oficer is dated June 1, 1994. The respondent,
feelingaggrieved filed an Election Petition. |In thesaid
petition, the respondent stated that the election was not
properly conducted; anapplication for recounting wasmade
but itwas not done; evidence wasadduced in support
thereof. The Tribunal directed recounting, which hasbeen
affirmed by the Hgh Court. Thus this appeal, by specia
| eave.

The qguestion is : whether the respondenthas made any
application for recounting? The order of the Tribuna
i ndi cates thus:

"Accordingto theaforesaid, after

di scussi ngt he el ection application

and anal ysing the subm ssions of

Applicant and Respondent No.1, The

Vi hit Adhi kar i at the first

instance is satisfied with this

that to decide thedisputeproperly

itis essential that recounting be

got done. Therefore, Ret ur ni ng
O ficer (Panchayat), Devel opnent
Di vi sion, Raipur Kar chul i yan
Devel opnent Di vi si on, Rai pur

Karchuliyan District Rewa is hereby
directed that after obtaining al
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the docunents connected with G am

Panchayat Laua Kot har Sar panch

El ection 1994 fromthe strong room

inthe police custody, He should

present hinself inthe Court 1.3.95

at10.30 AM"

The question, therefore, is ; whether the respondent
has made any application tothe ReturningOficer and
recounti ng wasproperly done? Rule 76 of the M P. Panchayat
El ections Rules, 1994 (for short, the ‘Rules’) postul ates
t hus:

"76. Recount of Votes - (1) After
the conpletion of the counting, the
Ret urni ngOf ficer (Panchayat) or
such other officer authorised by
him shall record in the result
sheet in Forms mentionedin Sub-
rule. (2)of Rule 73 the tota
nunber of votespoll edby each

candi date and announce thesane.

(2) After such announcenent has

been madea candidate or, in his

el ecti on agent mayapply in witing

to the Returning O ficer

(Panchayat) or such otherofficers

aut hori sedby himfor a recount of

all or any of the ballot papers
al ready counted stating the grounds
onwhi ch he demands such recount.

(3) On such an application being

nade the returni ng-officer

(panchayat) or such otherofficers

aut hori sedby hinshall decide the

mat t er and may al | ow t he
application in whole or in part or
may reject it if it appears tohim

tobe frivol ous orunreasonabl e.

(4) Every decisionof the returning

of ficer (Panchayat) or such " other

of fi cer (Panchayat ) or such other
of ficers authorised by him under
the Sub-rule (3) shall be in
witing and contain the reason

t her eof . "
Byappl i cati on of sub-rule(1) of Section 76, afterthe
conpletion of the counti ng, the Returning O ficer

(Panchayat) orsuch other officer authorised by him shal
record in the result sheet. in Forns nentioned in sub-rule
(2) of Rule 73 (Form 26-B), thetotal nunber ofvotes polled
by each candi dates and announce the sane. Under sub-rule
(2), after such announcenent has beennade, acandidate of
i n hisabsence, his election agent, may apply in witing to
the Returning O ficer (Panchayat) or such other officers
authorised by him for a recount of all or any of there
bal | ot papers already counted, statingthe grounds on which
he demands such recount. Under sub-rule (3), onsuch
application being nmade,the Returning O ficer (Panchayat) or
such other officers authorised by him shall decide the
matter and mayallow the application in whole or in part or
may reject it if it appears to him to be frivolous or
unreasonabl e. Under sub-rule (4) -every decision of the
Returning Oficer (Panchayat) or such other officers
authorised by him under the sub-rule (3) ,shall be in
writingand contain thereason thereof.

Itis difficult to give acceptance to the contention
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that the respondent nade an application to the Returning
Oficerand the Returning officer had not recounted. In the
light of the mandatory anguage of Rule 76 of the Rules, it
i s incunbent upon a candidate or an agent, if the candidate
was not present, to rmake an application in witing andgive
reasonsin support thereof, while seeking recounting. If it
is not done, then the Tribunal of the court is not enpowered
to direct recounting even after adduction ofevidence and
consideration of the alleged irregularities in the counting.
The essential condition-precedent is that an application in
writingshoul dbe nade and the Returning Oficer should
pass an order with reasons in support thereof either to
recall the order or otherwise, in witing. The fact that the
of ficerhad not passed any order in witing would indicate
that the respondent hadnot nmade any application. Cbviously,
some subsequent had hot nade any application. oviously,
some subsequent manipul ation, as contended by the appell ant,
woul d have taken place, as aresult of whichthe election
petition was filed and the argunentswere addressed for
recounting. Itis settled I|egal position that secrecy of
bal | ot shoul d not be breachedand asfar as possible, the
secrecyof ballot or the court is required to order recount,
that too on giving satisfactory grounds for recounting. In
view ofthe fact that the rule itself provides that, assoon
as theresult of the electionis announced, an application
inwiting nust be /nmade at the first instanceand thefact
***** no such application hasbeen placed before usdoes
i ndicate that no such application had been nade on thedate
of thedeclaration ofthe result. ~The allegation of an
application having been nade, woul d bean afterthought. The
Tribunal, therefore,has comitted manifest error in
directing recount.

The appealis accordingly all owed and the orders of the
Tri bunal and the Hi ghCourt stand setaside. No costs. W,
however, make it clear that we have proceededon the basis
of plea of the respondent  for -recount wunder Rule 76
af orementi oned which has beennegatived and we have not
exam ned the powers of the Tribunal to order recount and the
ci rcunst ances under which it can be so ordered.




