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ACT:

Gold (Control) Act (45 of 1968), ss. 4(4), 4(5), 5(1), (2),
27, 32, 39, 46, 88 and 100-1f violative of Arts. 14 and 19
of the Constitution -Delegation by Adm nistrator under ss. 4
and 5(1), not excessive-The phrase 'so far as it appears to

hi m necessary or expedient’, if subjective.
Constitution of India, 1950, VII Schedule, List 1, Entry 52,
List 1l, Entry 27 and List 1111, Entry  33-Scope of -

Manuf acture of qold ornaments if industry-Wether contro
declared to he expedient in public interest  Industries
(Devel opnment and Regul ation) Act (65 of 1951) ss. 2(a) cnd
2(d)-Schedul ed industry and 'indistrial undertaking , if
synonynous- - Manuf acturers and seni- manufacturer’s nmeaning
of .

Severability-Sone sections declared ultra vires-Tests for
determ ning validity of Act.

HEADNOTE

Even though inport of gold into India had been banned,
considerable quantities of contraband gold were finding
their way into the country through illegal channel s,
affecting the national econony and hanpering the country’s
economi c stability and progress. The Custons Departmnent was
not in a position to effectively conbat the snuggling over
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the I ong borders and coast lines. Therefore, anti-snuggling
neasures had to be supplenented by a detailed system of
control over internal transactions and the Gold (Control)
Act, 1968, was passed for this purpose. The petitioners,
who were goldsmths, contended that; (1) the Act was Dot
within the legislative conpetence of Parlianent, because,
(a) Manufacture of -old ornaments by goldsmiths is not
"industry’ within the neaning of Entry 52, List | or Entry
33, List IIl of the VII Schedule to the Constitution; (b)
Even if it was an 'industry’ within the neaning of the
Legislative Entries, the Control of the industry was not
declared by Parlianent to be expedient in the public
interest as required by the Entries; (c) The provisions of
the industries (Developnent and Regulation) Act, 1951
indicate that what Parlianent intended to control under
Entry 52 was not the manufacture of gold ornaments by

i ndi vidual goldsmiths but ’'industrial undertakings’ as
contenplated by s. 2(d) of that Act, because, the ex.
pression /'scheduled industry in.s. 2(a) and ’'industria

undertaki'ng” in s. 2(d) of that Act are synonynous; and (2)
that the restrictions inmposed by ss. 4(4), 4(5), 5(1), 5(2),
27(2)(d), 27(6), 32, 46, 88 and 100 of the Gold (Control)
Act were unreasonabl e and not in public interest and so are
violative of Art. 19(1)(f) and (g) of the Constitution, and

that s. 27 and s. 39 are discrimnatory and violative of
Art. 14,
HELD : (1) (a) | The nmanufacture of ~gold ornanments by

goldsmiths in India'is a process of ~systematic production
for trade or manufacture and so falls wthin the connotation
of the word ’industry’ in the appropriate legislative
Entries. Ther ef or e, in enacting the i mpugned Act ,
Parlianment was validly exercising its legislative power in
respect of matters covered by Entry 52 of List | and Entry
33 of List [III. Entry 27 of ~List~ 11 dealing with
"Production, supply and distribution of goods, subject to
the provisions

480

of Entry 33 of List Ill', is a general Entry and the genera
power should not be interpreted so as to nullify the
particul ar power conferred by Entry 52 of List 1 and Entry
33 of List 111. There is no reason for inposing on the word
"industry’ a restriction that to constitute industry, a
process of machinery or mechanical contrivance is essential
The nmere wuse of skill or art by the goldsmith is not a
decisive factor and will not take the nmanufacture or~ gold
ornaments out of the anbit of the relevent |legislative
Entries. The decisions in Banerji v. Mikherjee, [1953]
S.C. R 302 and National Union of Comercial Enployees v. M
R Meher, [1962] Supp. 3 S.C. R 157 that the word industry
in s. 2(j) of the Industrial D sputes Act, 1947 .involved
cooperati on of enployer and enpl oyees, did not nean-that the
activity carried on by self-enployed gol dsnmiths individually
wi thout any participation by labour and capital in the
activity would not fall within the word "industry’ in the
Lists of the Constitution. The interpretation of the word
in the Industrial Disputes Act was adopted by this Court
with reference to the subject-matter of that Act as that Act
was passed to aneliorate the service conditions of workers.
[491 B-C, E-F, H 492 A, F-H ?

(b) There is no scientific or logical schene in the
classification under the headings of the first schedule to
the I ndustries (Devel oprment and Regul ati on) Act as shown by
the fact that many items were included under headings which
are inappropriate and others are excluded which should have
been included. Therefore, the first Schedule to that Act is
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-a nere enuneration and grouping of various items and the
headi ngs do not control the scope and nmeaning of the entries
under them Hence, the heading ’'Metallurgical Industries’
does not control the entry B(2) under it, dealing with sem -
manuf actures and manufactures’. The expression sem -
manuf actures’ could not nean gold in the form of ingots,
Wi re, strips and sheets, nor would the expr essi on
"manuf actures’ mean gold bricks or standard gold bars and
gold castings, because, then itens 1-B(1) and (2) would
convey the sane neaning, and 1-B(2) would be superfluous.
The two expressions should be construed in the light of the

Brussel s Tariff Nonenclature, and so construed, t he
manufacture of gold ornanents falls within the expression
"sem - manuf actures or manufactures’. Since under s. 2 of

that Act it is declared that it is expedient in the public
interest that the Union should take under its control the
industries specified inthe first schedule. Parlianent is
conpetent  to legislate in regard to the subject matter of
the inpugned Act. [494 F-G 495 B-C ,DF; 496 B-(

(c) There is a distinction nmade bet ween ' schedul ed
i ndustries’ and 'industrial undertakings', because, separate
provi sions are nade throughout the Industries (Devel opnent
and Regul ation) Act, for their regulation. Therefore, the
two expressions are not synonynous. [496 F-H]

(2)(a) Sections 5(2)(b), 27(2)(d) 27(6), 32, 46, 88 and 100
are invalid.

(a) Sections 4(4) and 4(5) contenpl at e t hat t he
Admi ni strator appointed wunder the Act may authorise such
person as he thinks fit, to alsoexercise all or any of the
powers exercisable by himunder the Act, ~“except «certain
speci fied powers, and such person may exercise the powers as
if they were conferred by the Act. Such delegation by the
Admi nistrator is necessary, because, the volunme of work
entrusted to himis great and it must be’ assunmed that be
woul d del egate his authority only to conpet ent and
responsi bl e persons. Therefore, the del egati on does not go
beyond perm ssible constitutional limts. [A-D]

(b) Section 5(1) requires that in making orders for
carrying out the provisions of the Act, the Adni nistrator
shoul d have regard to the policy
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of the Act. The orders should be made wi thin the franme-work
of the Act and should not be inconsistent wth its

provisions. As regards s. 5(2)(a), the section provided the
safeguard that regulation -of the price at-which any  gold
may be bought or sold should be nmade after consultation with
the Reserve Bank of India. The phrase 'so far as it appears
to him to be necessary or expedient for carrying out. the
provi si ons of the Act,” in the sub-Section, is not
subj ective and does not constitute the Administrator the
sole judge as to what is in fact necessary or expedient for
the purposes of the Act. In the context of the schene and
object of the legislation the opinion of the Adm nistrator
as to the necessity or expedi ency of naking the order  nust
be reached objectively after having regard to the relevant
consi deration and rmust be reasonably tenable in a court of
law. It Miust he assuned that the Adm nistrator will not try
to pronote purposes to the object of the Act. [499 D H]

(c) As regards s. 5(2)(b), on a review of ss. 8(6),1I(
1) 3 4(2) and (3 the power conferred up-on the
Admi ni stration under s. 5(2) (b) is legislative in character
and extrenmely wide. But whereas the parallel power of
subordinate |legislation of rule-naking conferred on the
Central Governnent wunder s. 114(1) and (2) is subject to
parliamentary scrutiny, the power of regulation granted to
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the Admnistrator under s. 5(2)(b) suffers from excessive
del egation of legislative power and nust be held to he
constitutionally invalid. [501 A-D

(d) Section 27(2) (d) states that the licence issued by the

Admi ni strator rmay contain such conditions, limtations as
the administrator may think fit to inpose and different
condition limtations and restrictions may be inposed for

different classes of dealers. On the face of it. the sub-
section confers such w de and vague power wupon the
Administrator that it is difficult tolimt its scope and
t her ef ore, the section must be struck down as al
unreasonable restriction on the fundanental right of the
petitioners to carry on business.

Section 27 (6) (a) states that in the matter of issue or
renewal of licences ,he Adnministrator shall have regard to
the nunber of deal ers existing in the region in which the
applicant intends to carry on business as a dealer. But the
word ’'region’ is nowhere defined in the Act. Simlarly s.
27(6)(b) /requires the Adm nistrator to have due regard to
the anticipated demand as estimated by himfor ornaments in
that region but the expression anticipated denand’ is vague
and incapabl e of objective assessnent. and is bound to |ead

to a reat deal of uncertainty. In the sane way the
expression 'suitability of the applicant’ in s. 27(6)(e) and
"public interest’/ in~s. 27(6)(g) do not provide any

obj ective standard or' norm Further. the requirenent in the
section inposing the sane coiiditio.,is for the renewal of
the licence as for the initial grant is unreasonable, as it
renders the entire future of the business of the dealer
uncertain and subject to the caprice and arbitrary will of
the administrative authorities. Therefore. clauses (:t).
(h). (e) and (g) of s. 27(6) arc constitutionally  invalid.
Since these clauses are inextricably woven up w th other
clauses of s. "7(6) the entire s. 17(6) nust be held to be
invalid. f501 D-H 502 A-B]

If s. 27(6) (d) and s. 27(6) of the Act arc invalid the
i censing schene contenpl ated by the Act becones unworkable
and it is therefore necessary for Parlianment to enact /fresh
| egi slation inposing appropriate conditional restrictions
for the, grant and renewal of |icences to dealers or' in the
alternative, the Central Government nmay nake appropriate
rules for the same purpose under s. 114. [502 B-E]

(e) Sections 32 and 46 of the Act authorise a licensed
dealer to keep any quantity of standard gold bars -and
provides a linmt Upon the hol di ng of

482

primary gol d dependi ng on the nunmber of artisans he enpl oys.
But a -standard gold bar cannot, in many cases' be handed
over to a certified goldsmth without cutting it. If a
dealer gives a cut piece of standard gold bar 'to a
goldsmth, the remaining portion is treated as primary gold
in his hands. Therefore, the limts prescribed under the
sections "are rendered neaningless and constitute an
unreasonabl e restriction on the right of the petitioners to
carry on trade or business and are invalid. [503 C E]

(f) Section 88 extends the scope of the vicarious liability
of t he dealer .and nmkes him responsible for t he
contravention of any provision of the Act or rule by any
person enployed by himin the course of such enploynent.
The section nakes the dealer liable even for any past
contravention perpetrated by an enployee and ext ends
vicarious liability beyond reasonable limts. it therefore
i mposes an unreasonable restriction and i s unconstitutional
[503 H, 504 A-D]

Section 100 inmposes a statutory obligation upon dealer to
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take all reasonable steps to satisfy hinself about the
identity of persons fromwhomgold is bought. It does not
specify the nature of steps which a dealer should take
forsuch satisfaction and the obligation is wuncertain and
i ncapabl e of proper conpliance. Hence it nust also be held
to be unconstitutional on the ground that it inposes an
i npossi bl e and unreasonabl e burden. [504 D F]

(h) Licensed dealers and certified goldsmths form separate
cl asses and t he classification is a reasonabl e
classification, because, a licencd dealer is essentially a
trader who does the business of buying and selling ornanents
while a certified goldsmth is a craftsman who does the
actual manufacture of ‘ornaments and does not trade in
or nanents. Consi dering the policy underlying the statute
and the object intended to be achieved, the «classification
is reasonable and has arational nexus with the avowed
policy and object of the Act, and hence does not violate
Art. 14, [504 GH 505 C E]

(3) The provisions which are declared invalid do not affect
the wvalidity of the Act asa whole. The test is whether
what remains of the statute is so inextricably bound up with
the invalid part that what remains cannot independently
survive, or whether on a fair review of the whole maker it
can be assumed that the legislature woul d have enacted at
all that which survives without enacting the wultra vires
part. In the present case. Act still remains substantialy
the Act as it was passed, that is, anAct for the control of
the production. manufacture, supply, distribution, use and
possession of gold and gold ornanments and articles of gold
even wi thout including the sections which are found to be
ultra vires. The provisions held to be “invalid are not
i nextricably bound up with the remaining portions and it is
difficult to hold that Parliament woul'd not” have enacted the
Act excluding the part found to be ultravires [506 CE]

JUDGVENT:
ORIG NAL JURI SDICTION : Wit Petitions Nos. 282, 407 and 408
of 1968.
Petition Under Art. 32 of the Constitution of India for
enforcenent of the fundanmental rights.
C. K. Daphtary, B. R L. lyengar, R N Baner | ee,
Ravi nder Narain, J. B. Dadachanji and 0. C. Mathur, for the
petitioners (In WP. No. 407 of 1968).
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N. A. Pal khivala, R N Banerjee, Ravinder Narain and J.
B. Dadachanji and 0. C. Mathur, for the petitioners (in WP.
No. 408 of 1968).
A K. Sen, J. C. Bhatt, R N. Banerjee, Ravinder Narain,
J. B. Dadachanji and 0. C. Mathur, for the petitioners
(in WP. No. 282 of 1968).
M C. Setalvad, J. M Mikhi, A. Sreedharan Nanbiar and R
Sachthey, for the respondents (in all the petitions).
The Judgrment of the Court was delivered by
Ramaswam , J. |In these petitions which have been fil ed under
art. 32 of the Constitution a conmon question is presented
for determnation, namely, whether the Gold (Control) Act,
1968 (Act No. 45 of 1968) is constitutionally valid.
The Gold (Control) Act, (hereinafter called the inpugned
Act) was passed by Parliament and received assent of the
President on Septenber 1, 1968. The inpugned Act be-ins
with the follow ng preanble, nanmely, "an Act to provide in
the economic and financial interests of the comunity, for
t he control of the production, manuf act ur e, suppl y,
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di stribution, use and possession of, and business in, gold,
ornanents and articles of gold and for nmatters connected
therewith or incidental thereto." Section 2 contains a
nunber of definitions. Section 2(b) defines an "article" to
mean anyt hing (other than ornament), in a finished form made
of , manufactured fromor containing, gold, and including (i)
any ,old coin, (ii) broken pieces of an article, but not
Including primary old. Cdause (d) defines a "certified
goldsmth" to nean a self-enployed goldsnmith who holds a
valid certificates referred to in s. 30. dause (h) defines
a dealer as follows

"deal er” neans any person who carries on

directly or otherw se, the business of naking,

manuf act uri ng; pr epari ng, repairing
pol i shi ng, buyi ng, sel l'i ng, suppl yi ng
di stri buting, mel ting, processi ng or
converting gold, . whether for cash or for
deferred paynent or for conmi ssi on
remuneration or ~other valuable consi der a-
tion,. . .

Clause (i) states

"decl aration" neans a declaration which is
required by this Act or was required by rule
126-1 of the Defence of India Rules, 1962, or
the Gold (Control) Odinance, 1968, to be nade
with regard to the ownership, possession,
custody or control of gold;"

484

Cl ause defines 'gold to nean gold, including
its alloy (whether wvirgin, nelted or re-
nel t ed, wrought or unwrought), in-any shape or
form of a purity of not l'ess than nine carats

and including primary gold, article and
or nament .

Cl ause (p) reads as fol lows :

" ornanent” rmeans a thing, in a finished
form nmeant for personal adornnment or for the
adornment of any idol., deity or any  other

object of religious worship, nade of, or
manuf actured from gold, whether or not set
with stones or gens (real or artificial),  or
with pearls (real, cultured or imtation) or
with all or any of them and includes parts,
pendents or broken pieces of ornanment.

Expl anation.-For the purposes of ~this  Act,
nothing made of -old, which resenbles an
ornanent, shall be deenmed to be an ornanent
unl ess the thin- (having regard to its purity,
size, weight, description or workmanship) 1is
such as is comonly used as ornanent ~in any
State or Union territory;"

Clause (r) states :

" primary gold" neans gold in any unfinished
or sem-finished formand includes ingots,
bars, blocks, slabs, billets, shots, pellets,
rods, sheets, foils and wires;"

Clause (u) defines a "standard gold bar" as
primary gold of such fineness, dinensions,
wei ght and description and containing such
particul ars as may be prescri bed.

Section 4 deals wth the appointnment and
functions of the Admnistrator and Gol d
Control Oficers and reads is follows

"(1) The Central Gover nnent shal I, by
notification, appoint an Administrator for
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carrying out the purposes of this Act.
(2) The Central CGover nirent nay, by
notification, appoint as many persons as it
thinks fit to be Gold Control Oficers for the
pur pose of enforcing the provisions of this Act.
(3) The Adm nistrator shall discharge his
functions subject to the general control and
directions of the Central Government.
(4) The Administrator may authorise such
person as he thinks fit to also exercise al
or any of the powers exercisable by him under
this Act other than the powers under sub-
section (6) of this section or wunder clause
(a) of sub-section (1) of section 80 or
under section 81

485
and different persons may be authorised to
exercise different powers.
(5) Subj ect to any general or speci a
direction given or condition inposed by the
Admi ni strator, any person authorised by the
Admini strator to exercise any powers may
exerci se those powers in the same nmanner and
with ‘the sane effect as if they had been
conferred on that person directly by this Act
and not’ by way of authorisation.
(6) The Adm ni strator nmay al so--
(a) performall or any of the functions of,
and
(b) exercise all” or any of the power s
conferred by this Act or any rule or order
made t hereunder on,
any officer lower in rank than hinself.
(7) A Gold Control O ficer shall, subject to
such limtations, restrictions and conditions
as the Central Governnent may think fit to
i npose, exercise. such powers and discharge
such functions as are specified or conferred,
as the case nay be, by or under this Act."
Section 5 confers power on the - Adm ni strator
to issue directions and orders.
"(1) The Administrator may, if he thinks fit,
make orders, not inconsistent with t he
provisions of this Act, for carrying out -the
provi sions of this Act.
(2) The Administrator nmay, so far as it
appears to himto be necessary  or- expedi ent
for ~carrying out the provisions of this  Act,
by order-
(a) regul ate, after consultation wth the
Reserve Bank of India, the price at which any
gold may be bought or sold, and
(b) regul ate by licences, pen-nits or
ot herw se, the nmanufacture, di stri bution
transport, acquisition, possession, transfer,
di sposal, use or consunption of gold."
Chapter IIl contains a nunber of restrictions
relating to the manufacture, acqui sition
possession. or delivery of -old. Section 16
provides for declarations as to articles and
or nanents. Chapter VIl relates to dealers.
Section 27 of this chapter as regards
icensing of dealers nmay be quoted
"(1) Save as otherw se provided in this Act,
no person shall comence, or carry on
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busi ness as a deal er

486

unl ess he holds a valid licence issued in this
behal f by the Admi nistrator.

(2) A licence issued under this section,-
(a) shal | be in such form as my be
prescri bed,

(b) shal |l be valid for such period as may be
specified therein

(c) may be renewed, fromtine to tine, and
(d) may contain such conditions, limtations
and restrictions as the Admnistrator nmay
think fit to inpose and different conditions,
l[imtations and restrictions may be inposed
for different classes of dealers.

(5) A" person who intends to Comrence after

t he

commencenent of this Act, business as a
deal er, shall nmake an application (in such
form and on- paynent of such fees, not

exceeding one hundred rupees, as nay be
prescribed) for the issue of a licence.
(6) On receipt of an application for the

issue  or renewal of a licence wunder this
section,  the Adm nistrator may, after naking
such inquiry, if any, as he may consider
necessary, by order in‘witing, either issue
or renew the |Iicence, or rej ect t he

application for the sane;
Provided that no licence shall be issued or
renewed under this section unless t he
Admi ni strator, having regard to the follow ng
matters, is satisfied that the |icence  should
be issued or renewed, nanely :-
(a) the nunber of dealers existing in the
region in which the applicant intends to carry
on busi ness as a deal er
(b) the antici pated demand, as estimated by
him for ornanents in that region
(c) the turnover of the applicant, if he had
been carrying on business as a dealer prior to
the cornnencenent of Part XA of the Defence
of India Rules, 1962, during the, two years
i medi ately precedi ng such comrencenent, or in
the case of an application for the renewal of
a licence, the date of the ‘application for
such renewal

487
(d) the previous experience, if any, of  the
appl i cant with regard to t he nmaki ng,
manuf act uri ng, prepari ng, repairing or
pol i shing of, or dealing in, ornanents,
(e) the suitability of the applicant,
(f) the suitability of the Prem ses where
the applicant intends to carry on business  as
a deal er,
(9) the public interests, and
(h) such other matters as nay be prescri bed.
Chapter VIIl deals with certified goldsmths.
Section 39 of this Chapter provides :
(1) Save as otherwi se provided in this Act,
no person shall comence, or carry on
busi ness as a goldsmth after t he
cormmencenent of this Act, unless he holds a
valid certificate recognising him as a
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gol dsm t h.

(2) The certificate referred to in
subsection (1)-

(a) shal | be in such form as my be

prescri bed,

(b) shall be valid -until the death of the
hol der, or the cancellation thereof, whichever
is earlier, and

(c) may contain such conditions, limtations
and restrictions, as the Admnistrator nay
think fit to innpose and different conditions,
[imtations and restrictions may be inposed
for different classes of certified goldsmths.
(3) Every <certificate granted to a person
under Part Xl 1A of the Defence of India Rules,
1962, or under the Gold (Control) Ordinance,
1968, recogni zing himas a goldsnmith, shall
if in force i medi ately bef ore the
comencenment of this Act, continue to be in
force wuntil the death of the holder, or the
cancel | ati on, thereof whichever is earlier

(5) Every application for the grant of a
certificate referred to in sub-section (1)
shal | ‘be made in such form in such manner and
on paynent of such fee, 'not exceeding ten
rupees, as may be prescribed.

(8) A certified goldsnith nay engage not
nore than one hired labourer to assist him in
his work as a gol d-

Sup. Cl-69-2

488

Smith but such hired | abourer shall not nmake,
manuf acture, prepare, repair or process any
article or ornanent.”

Chapt er X deals with cancel | ati on and
suspensi on of ~licences and certificates.
Chapter XII contains provisions relating to
entry, search, seizure and arrest. The / other
material chapters are Chapter XIlI dealing
with confiscation and penalties, Chapter XV
provi di ng f or adj udi cati on, appeal and
revision and Chapter XV relating to offences
and their trial. Chapter XVl contains certain
m scel | aneous provisions. Section 100 of this
chapter enacts

"Every licensed dealer or refiner or certified
goldsmth shall, before accenting, buying or
ot herwi se receiving any gold fromany person
take all reasonable steps to satisfy hinself
as to the identity of such person and if,
after an inquiry nmade by an officer authorised
in this behalf by the Administrator, it is
found that such person is not either readily
traceable or is a fictitious person, it shall
be presuned, unless such dealer or refiner  or
certified goldsmth, as the case nmay be,
establishes that he had taken all reasonable
steps to satisfy hinself as to the identity of
such person, that such gold was bought

acqui red, accepted or received by such
l'i censed dealer or refiner or certified
gol dsm t h, as t he case nay be, in

contravention of the provisions of this Act."
The first question to be considered is whether the inpugned
Act is within the |egislative conpetence of Parlianent under
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Entry 52 of List I, and Entry 33 of List IIl of the Seventh
Schedul e. It was argued on behal f of the petitioners that
the legislation fell within the exclusive conpetence of the
State Legislatures under Entry 27 of List Il. It was said
that the goldsmiths wirk was a handicraft requiring
application of skill and the art of making gold ornaments
was not an industry within the neaning of Entry 52 of List
I, or Entry 33 of List Ill of the Seventh Schedul e. The
opposi te viewpoi nt was presented by M. Setal vad who argued
that the Legislative entries nmust be construed in a |arge

and |iberal sense and that the goldsmith's craft was an
i ndustry within the neaning of Entry 24 of List Il Entry 33
of List I1lIl and Entry 52 of List | and Parliament 1is

conpetent to legislate in regard to the manufacture of gold
ornaments. The relevant entries in the Lists of the Seventh
Schedul e of the Constitution are List 1, Entry 52-
I ndustries, the control of which by the Union is declared by
Parliament by law to be expedient in the public interest;

List IT, Entry 24 : Industries subject to the provisions of
Entries 7 and 52 of List I; List Il, Entry 27 : Production
supply and distribution of goods subject to the provisions
of Entry 33 of List H. List IIl, Entry 3 3 reads as
fol l ows:
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"Trade and comerce in, and. the production

supply /and di stribution of, -

(a) the products of any industry where the
control of such industry by ‘the Union is
decl ared by Parlianent by |aw to be expedient
in the public interest, and inported goods of
the same kind as such products;

(b) foodstuffs, including edible oilseeds
and oils;

(c) cattle fodder, including oilcakes and
ot her concentrates;

(d) raw cotton, whether ginned or unginned,
and cotton seed; and

(e) raw jute."

Before construing these entries it is ‘usefu

to notice sone of the well-settled rules of
interpretation |aid down by the Federal Court
and by this Court in the matter of construing
the entries. The power to legislate is given
to the appropriate legislatures by Art. 246 of
the Constitution. The entries in~ the three
Lists are only legislative heads or fields of
| egislation; they demarcate the ~area over
whi ch the appropriate | egi sl atures can
oper at e. It is well-established that ' the
wi dest anplitude should be given to t he
| anguage of the entries. But some- of the
entries in the different lists or in the same
list may overlap or may appear to be in direct

conflict with each other. It is then the duty
of this Court to reconcile the entries -and
bring about a harnoni ous construction. In In

re The Central Provinces and Berar Sales of
Motor Spirit and Lubricants Taxation Act,
1938(1) Sir Maurice Gwer pro-

ceeded to state :

"Only in the Indian Constitution Act can the
particular problemarise which is now under
consi deration and an endeavour nust be nade to
solve it, as the Judicial Committee have said,
by having recourse to the context and schene
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of the Act, and a reconciliation attenpted
between two apparently conflicting jurisdic-
tions by reading the two entries together and

by interpreting, and, wher e necessary,
nodi fyi ng, the | anguage of the one by that of
the other. |If indeed such a reconciliation
shoul d prove inpossible, then, and only then

will the non-obstante clause operate and the
federal power prevail; for the clause ought to

be regarded as a last resource, a witness to
the inperfections of human expression and the
fallibility of legal draftsmanship.” (p. 44)
(1) [1939] F. C. R 18.
490
The Federal Court in that case held that the
entry “"taxes on the sale of goods was not
covered by the entry "duties of excise" and in
comng to that conclusion the |earned Chief
Justice observed
Here are two separate enactnments, each in one
aspect conferring the power to inpose a tax
upon goods; and it would accord wth sound
principles of construction to take the nore
general power, that which extends to the whol e
of I'ndia, as subject to an exception created
by the particular power, that which extends to
the Province only. It is not perhaps strictly
accurate to speak of the provincial power as
bei ng  except edout of the federal - power, for
the two -are independent of one another and
exi st side by side. But~ the under | yi ng
principle in the two cases nust be the sane,
that a general power ought” not to be so
construed as to make-a nullity of a particular
power conferred by the same Act and operating
in the, sane field, when by reading the former
in anore restricted sense effect can be given
to the latter inits ordinary and natura
meani ng. " (pp. 49-50)
The rule of construction adopted by that decision for the
purpose of harmonizing the two apparently conflicting
entries in the two Lists would equally apply to an apparent
conflict between two entries in the, sane List. Pat anj al
Sastri, J, (as he then was) held in State of Bonbay v.
Nar ot hamadas Jet habai (1), that the words "adm nistration of
justice" and "constitution and organi zation of all ~ courts”
in Entry 1 of List 11 of the Seventh Schedule to the
Government of India Act, 1935 must be understood in a res-
tricted sense excluding fromtheir scope "jurisdiction and
powers of courts" specifically dealt with in item2 of List

11. in the words of the learned Judge, if < such a
construction was not given "the w der construction of | entry
1 woul d deprive entry 2 of all its content and reduce it to

usel ess | unber.”

The question to be considered is what is the neaning of the
word "industry" in Entry 52 of List |, Entry 24 of List 11
and Entry 33 of List 111. Whatever may be its connotation
it must bear the same nmeaning in all these entries which are
so interconnected that conflicting or different meanings
given to themwould snap the connection. 1In the Shorter
Oxford English Dictionary the word "industry" is defined as
"a particular branch of productive I|abour; a trade or
manuf acture." According to Webster’s Third New I nternationa
Dictionary (1961 edn.) the word "industry" neans "(a)
systematic | abour especially for the creation
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(1) [21951] S.CR 51
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of value; (b) a departnent or branch of a craft, art,
busi ness or nmanufacture, a division of productive and profit
maki ng | abour especially one that enploys a |arge personne
and capital especially in manufacturing; (c) a group of
productive or profit nmaking enterprises or organisations
that have a simlar technological structure of production
and that produce or supply technically substitutable goods,
services or sources of income." It was said that if the word

"industries" is construed in this wi de sense, Entry 27 of
List 11 wll lose all nmeaning and content. It is not
possible to accept this contention for, Entry 27 is a
gener al Entry and it 'is a well-recognised canon of

construction that a -general power should not be SO
interpreted as to nullify a particular power conferred by
the sanme instrunent. In Tika Ramji v. State of Utar
Pradesh(1) the expression "industry" wag defined to nean the
process of manufacture or production and did not include raw
materials used in the industry or the distribution of the
products —of the industry. It was contended that the word
"industry" was a word of w deinport and should be construe:
as including not only the process of manufacture or
production but also activites antecedent thereto such as
acquisition of raw materials and subsequent thereto such as
di sposal of the finished products of that  industry. But
this contention was not accepted. It was contended by M.
Daphtary that if the process of production was to constitute
"industry" a process of machinery or mechanical ' contrivance

was essential. But we see no reason why such a limtation
should be inposed on the neaning of the word "industry" in
the legislative lists. Simlarly it was argued by M.

Pal khi val a that the manufacture of gol'd ornanents was not an
i ndustry because it required application of individual art
and craftsmanship and aesthetic skill. But nmere use of
skill or art is not a decisive. factor and will not take the
manufacture of gold ornanents out of the anbit of the
relevant legislative entries. It .is well settled'that the
entries in the three lists are only legislative heads or
fields of legislation and they denarcate the area over which
the appro-priate |legislature can operate. The legislative
entries nust be given a large and |iberal —interpretation

the reason being that the allocation of subjects to the
lists is not by way of scientific or |ogical definition but
is a nere enuneration of broad and conprehensi ve categories.
It is not, however, necessary for the purpose of this case
to attenpt to define the expression "industry" precisely or
to state exhaustively all its different aspects. But we are
satisfied in the present case that the manufacture of /gold
ornanents by goldsmiths in India is a "process of systematic
production" for trade or nanufacture and so falls- "within
the connotation of the word "industry" in the appropriate
| egislative entries-

(1) [21956] S.C.R 393.
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It follows, therefore, that in enacting the inpugned Act
Parliament was validly exercising its legislative power in
respect of matters covered by Entry 52 of List | and Entry
33 of List 111.

It was contended by M. Ashoke Sen that the manufacture of
,gold ornanents cannot be said to constitute an industry
unl ess there was cooperation of |abour and capital and there
was rel ationship of enployer and enployee. It was said that
i f ornanent making activity was largely carried on by self-
enpl oyed gol dsmi t hs i ndividually and there was no
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participation by |abour and capital in the said activity.
Ref erence was nmade to the decision of this Court in Banerji
v. Mikherjee(l) in which it was pointed out that the word
"industry" in s. 2(j) of the Industrial D sputes Act, 1947
should be construed as an activity systematically or
habi tually undertaken for production and distribution of
goods or for rendering material services to the comunity at
| ar ge and that such an activity general |l y i nvol ved
cooperation of the enployer and the enpl oyees and its object
was satisfaction of human needs. The sanme view was taken in
the National Union of Conmercial Enployees v. M R Meher(2)
in which it was pointed out that the distinguishing feature
of an industry was that for production of goods or for the
renderi ng of service, cooperation between capital and | abour
or between the enployer and his enployee nust be direct.
But these decisions are of no avail to the petitioners be,
cause they were concerned with the interpretation of the

word "“industry"in s. 2(j) of the Industrial D sputes Act,
1947 which reads as follows :
“industry neans any busi ness, trade,
undert aki ng, manuf actur e or cal I'i ng of
enpl oyers ~and includes any calling, service,
enpl oynent , handi cr af t or i ndustri al

occupation-or avocation of workmen-"
In interpreting the word "industry" in that section the
court thought it necessary to Emt the scope of the section
having regard to the -aim object and scope of the whole

Act . The history of the legislation made it manifest that
the Industrial D sputes Act was introduced as an inportant
step in achieving social justice. The ~Act seeks to

aneliorate the service conditions of the workers, to provide
a nmachinery for resolving their conflicts and to encourage
their cooperative effort in the service off the comunity.

It was in this context that the expression "industry" was
interpreted in Banerjee's case(l) and Meher’'s case(2). It
was an interpretation ,adopted by this Court sacundum
subj ectae nmateries. But what ''we are concerned’ in the

present case is the interpretation of the
(1) [1953] S.C R 302.
(2) [1962] Supp. 3 S.C.R 157.

493
word "industry" in the legislative lists which constitute
part of the Seventh Schedul e of the Constitution. It is

mani fest that the, decisions referred to above have  no
bearing on the question debated in the present case.

It was argued by M. Pal khivala that even on the assunption
that making of gold articles and ornaments was an industry
within the neaning of the |egislative entries the control of
the said industry was not declared by Parliament to be
expedient in the public interest and, therefore, Parlianent
was not conpetent to | egislate upon the subject natter of
the inpugned Act. To appreciate this argunment it is
necessary to notice briefly the provisions of the Industries
(Devel opmrent and Regul ation) Act, 1951 (Act 65 of 1951)
whi ch was enacted by Parlianent to provide for t he
devel opnent and regul ati on of certain industries. Under s.
2 of this Act it is declared that it is expedient in the
public interest that the Union should take under its contro
the industries specified in the first schedule. Secti on
3(1) of the 1951 Act defines a "schedul ed industry" to nean
"any of the industries specified in the first schedule".
The relevant portion of the first schedule is reproduced
bel ow :

"1. METALLURG CAL | NDUSTRI ES:
A. Ferrous
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(1) Iron and steel (netal).

(2) Ferro-all oys.

(3) Iron and steel castings and forgings.
(4) Iron and steel structurals.

(5) Iron and steel pipes.

(6) Speci al steels.

(7) Q her products of iron and steel

B. Non- f err ous

(1) Precious netals, including gold and

silver, and their alloys.

(1A) Oher non ferrous nmetals and their

al | oys,

(2) Sem -manufactures and manufactures."”
The question presented for determination is whether the
manuf acture of gold ornanents falls withinitem 2 "sem-
manuf act ures or nanufactures™ under the sub-heading B "non-
ferrous" of the heading "metallurgical industries". It was
argued ~that item 2 of sub-heading B cannot be read in
isolation/ but” it must be construed in the context of the
headi ng "nmetal | urgi cal industries" which was
494
the controlling factor in the interpretation of the item 2
under the sub-heading. To put it differently the argunent
was that the headi ng "metallurgical industries" was the key
to the interpretation of the item "sem-manufactures or
manuf act ures”. It was sai d t hat the expr essi on
"metal |l urgical industries" has a definite technical meaning
nanmely an industry engaged in the actual extraction of netal
from ores and the processing, manufacturing and converting
the base metal into various forms, shapes and cl asses so as
to nake themavailable in a utilisable formfor the purpose

of various other industries viz. : nachine bui | di ng
i ndustries, electrical industries, ship building industries,
railways etc. In support of this proposition reference was

made to the affidavits of Dr. G S. Tendol kar, Head of the
Departnment of Metallurgy, Indian Institute of Technol ogy,
Powai and of Dr. V. A Atekar, Head of the /Chem ca
Technol ogy Departnent, University of Bonbay and  also to
certain standard text books on netallurgy. On behal f of the
respondents reference was made to the affidavit ~of M.
Dayal, Industrial Adviser to the Government of India wherein
he states that in the process of manufacture of gold orna-
nents the goldsmth has to "nmelt gold (pure virgin netal,
old ornaments or scrap); make an alloy of the required
specifications; cast it into desired shapes; convert the
alloy into semis like rods, strips, wres etc., and
fabricate it into the required design, finished articles
i ncludi ng ornanents." These involve netallurgical operations
like nel ting, refining, making of al | oys, casting,
annealing, rolling, forging, pressing, punching, soldering,
pressing, die cutting etc., and a goldsmth therefore is
enployed in the metallurgical industry. It is not necessary
for us to express any concl uded opinion in this case on the
guesti on whet her the manufacture of gold ornaments involves
any netal lurgical process. Even on the assunption that the
petitioners are right in saying that the manufacture of gold
ornaments is not a metallurgical industry in the technica
sense we consider that the heading "nmetallurgical industry"
in the schedul e does not control the scope and neaning of
the Entry 1-B(2) "sem -nmanufactures or manufactures”. The
headings of the schedule do not follow any |logical or
scientific pattern but are put in nerely as devices for
conveni ent grouping of the industries. For exanple, there
is no warrant for excluding electricity nmeters used in hones
from item 15(1) or for excluding weighing machi nes used at
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airports or railway stations or ports from item 15(3).
There are other exanples which show that the heading does
not control the neaning of the industry. Thus "lubricating
oils and the like" inthe itemat 2(2) are clearly not
"fuel s" which is the heading under which they are found.
Again, fire fighting equi prent and appliances such as fire
ext i ngui shers used in homes or in offices or in cinema halls
or as accessories to notor cars
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would clearly be included in the industry at item 8-B(14).
Simlarly matches [item3 6 (3 ) ] is not controlled by the
heading "tinmber products”™ nor is there any warrant for
hol ding that arns and ammunition, item 37, is controlled by
the heading "defence industries". As we have already said
that there is no scientific or logical schene in the
classification of first schedule of Act 65 of 1951 but it is

a mere enuneration and grouping of various itens. W are
unable "to accept the argunent  of petitioners that the
heading nmetallurgical industries should be construed as

having ~a controlling effect  on the nmeaning of item B(2)
"sem - manuf actures or nanufactures"”.

We proceed to consider the next question arising in this
case as to whether the manufacture of ornaments falls within
item 1-B (2) "seni-manufactures and manufactures” of the
first schedule. It was said that the -expression "sem -
manuf actures or manufactures" in regard to gold neans the
precious netal in various stages of preparation before its
production in a ‘pure state. It was argued that "sem -
manuf actures” would nean gold in the formof ingots, wre,
strips, sheets and "manufactures” woul d nmean-gol d, bricks or
standard gold bars, cold castings and so on. W are unable

to accede to this argunment. |If the meaning contended for by
the petitioners is correct item1-B(1) and (2) of the first
schedule would convey the sane neani ng. In other ' words

entry No. 1-B (2) would be superfluous and we cannot
attribute tautology to Parlianent which cannot be supposed
to have wused words without neaning. W are, on the
contrary, of opinion that the expression "sem -manufactures
or manufactures" should be construed in the light of the
Brussels Tariff Nonenclature. Section XLV deals with
"precious nmetals and articles thereof". Sub-Chapter Il of
Chapter 71 in this section specifically deals with precious
metal in unwought and unworked form and sem -nmanufactures
thereof and sub-Chapter 11l deals wth manufactures  of
precious netals. Headi ngs 71.07 and 71.08 in this  sub-
Chapter set out un-w ought or sem -nanufactured gold while

headings 71.12 to 71.14 in Sub-Chapter 11l set out finished
articles of jewellery, goldsmths’ wares and other articles
of precious netals. The explanatory notes to Brussels

Tariff Nonmenclature shows (Vol, 11, p. 633) that "precious
nmetal s in unwought or sem -nmanufactured from but which have
not reached the stage of articles" are included under | Head-
ing 71.05 to 71.10. So far as silver is concerned "unwought
and sem -manufactures” are set out at p. 641 and they
include forms |like bars, rods, sections, wre, plates,
sheets and strips, tubes, pipes, hollow bars, foils, powder
etc. The enuneration of finished articles of gold, that 1is

to say, manuf actures of gold is given at p. 640. The

enuner ation includes articles and ornanents, for

496

exanple, jewellery and parts thereof, snmall objects of
personal adornnent such as rings, bracelets, necklaces and
articles of personal use such as cigarette cases, snuff
boxes, powder boxes, lipstick holders etc. (pp. 641-646 of
Expl anatory notes). |In our opinion the expression "sem -
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manuf actures or manufactures" of the first schedule should
be construed in the context and background of t he
classification in the Brussels Tariff Nomenclature. It
foll ows that manufacture of gold ornanents falls within the
expression "sem -manufactures or manufactures” in item 1-
B(2) of the first schedule and Parlianent is, therefore,
conpetent to legislate in regard to the subject matter of
the i npugned Act.

It was al so contended that the provisions of Act 65 of 1951
clearly indicate that what Parlianent intended to contro
under Entry 52 of Union List was not the manufacture of gold
ornanents but industrial undertakings as contenplated by s.
2(d) of that Act. It was contended by M. Daphtary that the
expression " scheduled industry" ins. 2 (a) of the Act was
synonynous with an industrial undertaking under s. 2 (d) and
a declaration under S. 2 of the Act would therefore apply
to industries carried onin the factories as defined in the
Act . 't was argued that the Act was intended to apply to
i ndustrial undertakings carried on in factories and not to
i ndi vidual craftsmanship of goldsmths. Section 3(d) of the
Act defines -an industrial undertaking to nean "any
undert aki ng pertaining to a scheduled industry carried on in
one or nore factories by any person or authority including
Government". Section 2(i) defines a "schedul ed i ndustry" as
neani ng any of the/industries defined in the first schedul e.
Chapter 111 of the Act provides neasures for the regulation
of schedul ed industries. Chapter IlI-Arelates to direct
managenent and control of industrial undertakings in certain
cases. |In our opinion Act 65 ,of 1951 performs two distinct
and independent functions, nanely, (1) a declaration under
S. 2that it is expedient inthe public interest. that the
Uni on shoul d take under its control the-industries specified
in the first schedule and (2) the setting up of a machinery
for inposing controls on industrial undertakings. There is
a distinction made between "scheduled industries" and
"industrial wundertakings" throughout the Act and separate
provision has been nmade for registration of industria
undertakings for licensing of new industrial undertakings
and for the direct managenent of industrial undertakings by

the Central Governnment in certain cases. Provi si ons have
also been made for regulation of 'scheduled industries,
procedure for gr ant of |icences, power to cause

investigation to be nade etc. W are, therefore, unable to
accept the contention of M. Daphtary that the expressions
"industrial undertaking" and "schedul ed i ndustry" are, used
synonynously in the Act or the
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expression "schedul ed industry” ins. 2 of the Act shoul d be
construed as a "schedul ed i ndustry” carried on in the nmanner
of an "industrial undertaking."

Havi ng dealt with and negatived the attack upon the validity
of the entire Act we shall now proceed to deal with 'certain
sections of the Act, the wvalidity of which was also
guestioned. It was argued that the restrictions inposed by
sections 4(4), 4(5), 5(1), 5 (2), 27 (2) (d), 27 (6), 16
(7), 32 read with 46, 88 and 100 were unreasonable and not
in public interest and so are violative of Art. 19 ( 1) (f
) and (g) of the Constitution. It was also said that the
sections were also violative of Art. 14 of the Constitution
because of the confernment of unchannered, uncontrolled and
arbitrary power in the Adm nistrator and other authorities
constituted under the inpugned Act.

Before examining this argunment it is necessary to set out
the circunstances and the social and econonic background in
whi ch the inpugned | egislation was passed. It is stated in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 24

the counteraffidavit that the inpugned Act was passed in
order to bring about reduction in the quantity of snuggl ed
gold by rendering smuggling nore dangerous and the disposa
of smuggled gold in the donestic market mnore difficult.
Even though inport of gold had been banned considerable
gquantities of contraband gold find their way into this
country through illegal channels. The Custons Department is
initself not in a position to effectively conbat snuggling
over the long borders and the coast lines and, therefore,
the antisnmuggling nmeasures have to be supplenented by a
detail ed system of control over internal transactions so as
to nmake the circul ation of snmuggled gold nore difficult, if
not i npossible. The | oss of foreign exchange caused by
smuggl ing of gold was estimated at nearly Rs. 100 crores per
year in the post-devaluation period, and GCovernnent felt
that it was very necessary to reduce the internal demand for
gold and erect barriers to the circulation of smuggled gold
within the country. The subm ssion of M. Setal vad was that
t he reasonabl eness of the inpugned provisions of the Act had
to be judged inthe light of the w despread snuggling of
gold which, if not checked, was calculated to destroy the
nati onal economy and hanper the country’s econonic stability
and progress. Reference was nmade in this connection to the
report of the Taxation Enquiry Comn ssion which pointed out
that the factual 'position in regard to the existence of
wi despread snuggl i ng.

"Smuggl i ng now constitutes not -only a | oophol e

for ‘escaping duties but also a threat to the

effective fulfilnment- of the objectives of

foreign trade -control. The~ exi stence of
forei gn pockets-in the country accentuates the
danger.

498

The extent of the leakage of revenue that
takes place through this process cannot be
estimated even roughly, but, we understand, it

is not unlikely that it is substantial. Apart
from its deleterious effect on Jlegitinmate
trade, it also entails the outlay ‘of an

appreci able amount of public funds on patro
vessel s along the sea coasts and - pernmanent
works along the |and border, and watch and

ward staff on a generous scale. 't is,
therefore, necessary, in our opinion, that
st ri ngent neasur es bot h | egal and
adnmini strative should be adopted with a view
to mnimsing the scope of this evil." (p.
320).

It is in this context that the test’ for
ascertai ni ng t he reasonabl eness of t he
restriction of the rights in Art. 19 is of
great inportance. There are several decisions
of this Court in which the relevant criteria
have been laid down. It is, however ,
sufficient to refer to a passage in the
j udgrment of Patanjali Sastri, CJ. in State of
Madras v. V. G Rao (1).

"It is inportant in this context to bear in
mnd that the test of reasonabl eness, wherever
prescri bed, shoul d be applied to each
i ndi vidual statute inpugned, and no abstract
standard, or general pattern of reasonabl eness
can be. laid down as applicable to all cases.
The nature of the right alleged to have been
infringed, the underlying purpose of t he
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restrictions inposed, the extent and urgency
of the evil sought to be renedi ed thereby, the
di sproportion of t he i mposi tion, t he
prevailing conditions at the tine, should al
enter into the judicial verdict."
It is necessary to enphasise that the principle which
underlies the structure of the rights guaranteed under Art.
19 of the Constitution is the principle of balancing of the

need for individual liberty with the need for social contro
in order that the, freedons guaranteed to the individua
subserve the larger public interests. It would follow that

the reasonabl eness of the restrictions inposed under the
i mpugned Act would have to be judged by the magnitude, of

the evil which it is the purpose of the restraints to curb
or elimnate.

Section 4(4) of the Act enpowers the Administrator to autho-

rise such person as he thinks fit to also exercise all or
any powers exercised by himunder the Act (with certain
exceptions) and different persons may be authorised to
exercise  different powers. ~Section 4(5) states that "any
person authorised by the Admi nistra-

(1) [1952] sS.C. R 597,607.
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tor to exercise any powers may exercise those powers in the
sanme nmanner and with the sanme effect as if they had been
conferred on that person directly by thi's Act and not by way
of authorisation.” After having heard the argunent of M.

Daphtary we are not satisfied that the del egation of power
conferred by s. 4(4) and 4(5) goes beyond the  pernissible
constitutional limts. Delegation by the Adm nistrator is
necessary for the volune of work entrusted to himis great

and he cannot be expected to do the bulk of it hinself.

Absence of such power might seriously inpair admnistrative
ef ficiency. Secti on 4(4) cont enplat es t hat t he
Admi ni strator may authorise such person as he thinks fit to
also exercise all or any of the powers exercisable by him
under the Act other than the powers specified /in that

section. It nust be assuned that the Administrator’ wll

del egate his authority only to 'conpetent and responsible
persons in pursuance of the power conferred upon himby s.

4(4) of the Act. It was then said that the provisions of s.

5(1) conferred w de and uncontrolled power wthout ~any
guidelines and was capable of being used with arbitrary
discrimnation. But s. 5(1) requires that the Adninistrator
should have regard to the policy of the Act in nmaking his
orders. H s orders should be made within the franmework of

the Act and should not be inconsistent with the ~provisions
of the Act. As regards s. 5 (2) (a) the argument was that

ungui ded power was conferred upon the Adm nistrator or’ his
delegate to regulate or fix the price at which any gold
whether it be primary gold, article or ornament should be
sol d. As the power to fix the price may al so be exercised
not only in respect of primary gold but also in respect of

articles and ornaments the business of the petitioners -and
simlarly other persons will be adversely affected. But the
section provides the safeguard that the regulation of the
price should be nade by the Adnministrator after consultation
with the Reserve Bank of India. It was argued that the
phrase "so far as it appears to himto be necessary or
expedi ent for carrying out the provisions of this Act" was a
subj ective formula and action of the Administrator in nmaking
the orders under s. 5 (2) (a) nmay be arbitrary and
unr easonabl e. But in our opinion the fornula is not

subj ective and does not constitute the Administrator the
sol e judge as to what is in fact necessary or expedient for
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the purposes of the Act. On the contrary we bold that in
the context of the schene and object of the legislation as a
whol e the expression cannot be construed in a subjective
sense and the opinion of the Adnministrator as to the
necessity or expedi ency of making the order nust be reached

obj ectively after havi ng regard to the rel evant
consi derations and nmust be reasonably tenable in a court of
| aw. It nust be assumed that the Administrator wll

generally address hinself to the circunstances of the
situation before him
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and not try to pronote purposes alien to the object of the
Act . As regards s. 5 (2) (b) the contention of the
petitioners was that substantive provisions have been nmade
in the Act for the grant of licence for nanufacture,

acqui sition, possession and disposal and consunption of
gold. Reference was nmade in this connection to s. 8 (6) of
the Act which confers power on the Admnistrator to
aut hori se any person or class of persons to buy or otherw se
acquire;, ‘accept ~or otherwise receive or sell, deliver,
transfer —or —otherwi se dispose of  any primary gold or
article. Section 1 1 (1) contains a prohibition in regard
to meking, manufacturing etc., preparing or processing of
any primary gold or ornament or article unless there is
aut horisation by the Admnistrator. Section 29 enpowers the
Admi ni strator to authorise a dealer in any exceptional case
to nake, manufacture or prepare a prinmary gold or article."
Section 34(2) prohibits sale, delivery, transfer or disposa

(1) of primary gold to any person other than a |icensed
dealer or refiner or certified goldsmth and (2) of any
article to any person other than a licensed dealer or
refiner. But s. 34(3) provides that not wi t hst andi ng

anything contained in sub-s. (2) a licensed deal er may sel
or deliver primary gold or article to any person in
pursuance of an authorisation made by the Adm nistrator or
on production by that person of apermt granted by the
Adm nistrator in this behalf. Again, section 114(1) confers
power on the Central Governnment to nmnake rul es by
notification for carrying out the purposes of the Act.
Section 1 14 (2) (d) states :

" (2) In particular, and without prejudice to

the foregoing power, such rules nay provide

for all or any of the followng

matters, namely

(d) conditions, limtations and restrictions
subj ect to which-

(i) a dealer may sell, deliver, transfer or

ot herw se di spose of any gold on the
hypot hecati on, pledge, nortgage or charge of
whi ch he had advanced any | oan;

(ii) a refiner may refine gold;

(iii) a licensed refiner may buy, acquire,
accept or receive, gold, or nelt, ' assay,
refine, extract or alloy gold or subject it to

any other process, or sell, deliver, transfer
or otherw se di spose of any gol d;
501
(iv) a licensed dealer my buy, acquire,
accept or receive or sell, deliver, transfer
or dispose of gold."
It is manifest upon a review of all -these provisions that
the power conferred upon the Adnministrator under s. 5 (2)
(b) is legislative in character and extrenely wi de. A

paral l el power of subordinate legislationis conferred to
the Central Governnment under s. 114 ( 1) and (2) of the
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Act . But s. 114(3) however nmkes it incunbent wupon the
Central Governnent to place the rules before each House of
Parliament while it is in session for a total period of
thirty days which may be conprised in one session or in two
successi ve sessions. It is clear that the substantive
provisions of the Act nanely ss. 8, 11, 21, 31(3), 34(3)
confer powers on the Admnistrator sinmlar to t hose
contenplated by s. 5 (2) (b) of the Act. In these
circunstances we are of opinion that the power of regulation
granted to the Administrator under s. 5 (2) (b) of the Act
suffers from excessive del egati on of |egislative power and
must be held to be constitutionally invalid.

We now conme to s. 27 of the Act which relates to |icensing.
of dealers. It was stated on behalf of the petitioners that
the conditions inposed by sub-s. (6) of s. 27 for the grant
or renewal of licences are uncert ain, vague and
unintelligible and consequently wide and unfettered power
was conferred upon the statutory authorities in the matter
of grant or - renewal of licence. In our opinion this
contention is well-founded and nust be accepted as correct.
Section 27(6) (a) statesthat in the matter of issue, or
renewal of licences the Administrator shall have regard to
"the number of dealers existing in the region in which the
applicant intends to carry on business as a dealer". But
the word "region" i's nowhere defined in the Act. Simlarly
s. 27 (6) (b) requires the Adninistrator to have regard to
“"the anticipated demand, as estimated by him  for ornanments
in that region". 'The expression "anticipated demand" is a
vague expression which is not capable of obj ective
assessment and is bound to lead to a -great deal of
uncertainty. Simlarly the expression "suitability of the
applicant” in s. 27(6) (e) and "public interest” in's. 27(6)
(g) do not provide any objective standard or norm or
gui dance. For these reasons it nust be held that '@ clauses
(a), (d), (e) and (g) of 's. ~27(6) inmpose unreasonable
restrictions on the fundanmental right of the petitioner to

carry on business and are constitutionally invalid. It was
al so contended that there was no reason why the conditions
for renewal of licence should be as rigorous as the

conditions for initial grant of licence. The requirenent of
strict conditions for the renewal of licence renders the
entire future of the business of the dealer —uncertain  and
subjects it to the caprice and arbitrary wll
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of the administrative authorities. There is justificaiton
for this argument and the requirement of s. 26 of the Act
i mposi ng the sane conditions for the renewal of the 1licence
as for the initial grant appears to be unreasonable. In our
opi nion clauses (a), (b), (e) and (g) are inextricably bound
up with the other clauses of S. 27(6) and formpart /of a
single schenme. The result is that clauses (a), (b), (c),
(e) and (g) are not severable and the entire S. 27(6) of the
Act must be held invalid. Section 27(2) (d) of t he Act
states that a valid licence issued by the Adm nistrator —may

contain such conditions, limtations and restrictions as the
Admi ni strat or may think fit to inmpose and di fferent
conditions, limtations and restrictions nay be inposed for

different classes of dealers.” On the face of it, this sub-
section confers such wde and vague power upon t he
Admi nistrator that it is difficult tolimt its scope. In
our opinion S. 27 (2) (d) of the Act nmust be struck down as
an unreasonabl e restriction on the fundanmental right of the
petitioners to carry on business. It appears, however, to
us that if S 27 (2) (d) and S. 27 (6) of +the Act are
invalid the licensing schene contenplated by the rest of s.
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27 of the Act cannot be worked in practice. It is,
t her ef or e, necessary for Parlianent to enact fresh
| egi sl ation inposing appropriate conditions and restrictions
for the grant and renewal of licences to deal ers. In the

alternative the Central Government nmay make appropriate
rules for the same purpose, in exercise of its rulenmaking
power under s. 114 of the Act.
We now proceed to deal with ss. 32 and 46 of the Act which
are also challenged. Section 32 states -:
"Save as otherwi se provided in this Act, no
licensed dealer shall either own or have at
any time in his possession, custody or contro
primary gold in any formexcept in the form
of standard gold bars ;
Provided ~that « such dealer may, unless the
Central CGovernnment (having regard to the needs
of the trade, volume of business and public
interest) otherw se directs, own or Kkeep in
his possession, custody or control not nore
t han-
(a) four _hundred grames, if he does not
enpl oy any artisan,
(b) five hundred grammes, if he enploys not
nore than ten arti sans,
(c) one thousand grammes, if he enploys nore
than ten but not nore than twenty artisans.
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(d) two thousands granmes, if. he enploys
nore than twenty artisans, of primary gold in
any formother than in the form of standard
gold bars."
Section 46 enacts :
"The total quantity of prinmary gold in the

possessi on, custody or control, whet her
i ndi vidually or collectively, of the artisans
enpl oyed by a licensed dealer shall not, at
any tine, exceed ‘the limts specified in

section 32".:
Section 32 of the Act authorises a licensed dealer to keep
any quantity of standard gold bars and provides a limt upon
his holding of primary -old depending on the —nunber  of
artisans he enploys. The definition of the term "standard
gold bar" under s. 2(u) does not contenplate the standard
gold bar being cut into pieces. A standard gold bar being
of a prescribed weight and purity cannot in many cases be
handed over to a certified goldsnmith without cutting the
sarme. If a dealer, therefore, has to give a cut piece of
standard gold bar to a certain goldsmth the remaining
portion of the standard gold bar WII| be treated as primary
gold in his hands. Hence the limts prescribed under s. 32
and 46 of the Act are rendered meaningless in view. of the
statutory definition of the term"standard gold bar" as it
stands at present. W are of opinion that ss. 32 and 46
constitute an unreasonable restriction on the right of the
petitioners to carry on trade or business and nust be held
to be invalid.
Section 88 of the Act has al so been challenged. Section 88
reads thus :
"(1) A dealer or refiner who knows or has
reason to believe that any provision of this
Act or any rule or order made thereunder has
been, or is being, contravened, by any person
enpl oyed by him in the course of such
enpl oyment, shall be deermed to have abetted an
of fence against this Act.
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(2) Woever abets, or is deemed under sub-
section (1) to have abetted, an of fence
against this Act, shall be punished with
i mprisonnent for a termwhich my extend to
three years and shall also be liable to fine."
This section extends the scope, of the vicarious liability
of the dealer and nmmkes him responsible for the
contravention of any provision of the Act or rule or order
by any person enployed by him in the course of such
enpl oyment. The rational basis in | aw
14Sup. A /69-3
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for the inposition of vicarious liability is that the person
nade responsi bl e may prevent conmi ssion of the crime and may

help to bring the actual offender to book. In one sense
the, dealer is punishedfor the sins conmitted by his
enpl oyee. It may perhaps be said if the dealer had been

nore -alert to see that the | aw was observed the sin m ght
not have been committed. But the section goes further and
nakes the  dealer Iliable for any past contravention
perpetrated by the enployee. It is evident that the dealer
cannot reasonably be made |liable for any past m sconduct of
his enpl oyee though the deal er can be nade liable for any
act done by his enployee-in the course of the enpl oyment and
whom he can reasonably be expected to influence or control
The maxi mqui facit per aliumfacit per se is not generally
applicable in crimnal law. But ins. 88 it has been
extended beyond reasonable limts. W are, ‘therefore, of
opinion that s. 88 inposes an unreasonable restriction on
the f undanent al right of ~ the petitioners and is
unconstitutional
We shall now proceed to deal with s. 100 of the Act which
al so has been chall enged. This section inposes a statutory
obligation wupon a dealer to take-all reasonable steps to
satisfy hinmself as to the identity of persons fromwhom any
gold is bought. The section does not specify the nature of
steps which a deal er should take for satisfying hinself as
to the identity of the person fromwhomany gold is bought.
The statutory obligation inposed by the section i's uncertain
and incapable of proper conpliance. It nust be held that
the section inposes an inpossible burden upon the dealers
and constitutes an unreasonable restriction
We proceed to consider next the question arising in this
case whether the provisions with regard to licensing of ~ID
dealers and certification of goldsmths are discriminatory
and viol ate the guarantee of equal protection under Art. 14
of the Constitution. Reference was nmade to ss. 27 and 39 of
the inpugned Act and it was argued that the provisions wth
regard to licensing of dealers were nore harsh than in the
case of registered goldsmiths. But in our opinion 1icensed
dealers -and certified goldsniths formseparate. classes and
the classification nmade by the inpugned Act is a reasonable
classification. A licensed dealer is essentially a trader
who does the business of buying and selling ornaments while
a certified goldsmth is a craftsman who does the actua
manuf acture of ornaments and does not trade in ornaments. A
i censed deal er can nake or, manufacture ornaments from his
owmn gold but a certified goldsnmith can make or manufacture
new ornaments for his custoners only fromtheir gold. A
licensed dealer <can sell ornanents to the public and can
keep ready stock of such ornaments for the purpose of sale
while a certified gold-
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smth is not permitted to do the business of selling
or nanents. A licensed dealer may have in his possession
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primary gold in the formof standard gold bars w thout any
[imt and nelted gold in the formother than the standard

bars in quantities ranging from400 to 2,000 grames. A
certified goldsmth cannot have in his possession nore than
3000 grammes of primary -old. A licensed deal er can

enploy as nmany persons as he likes as his artisans but a
certified goldsmth cannot enploy nore than one hired
| abourer to assist himin his work as goldsnmith and even
this hired |abourer cannot nake, manufacture, prepare or
process any ornanent,. Wen a law is challenged as
violative of Art. 14 of the Constitution it is necessary in
the first place to ascertain the policy wunderlying the
statute and the object intended to be achieved by it.
Having ascertained the policy and object of the Act the
Court has to apply a dual test in exanmining its validity (1)
whet her the «classificationis rational and based upon an
intelligible differentia which distinguishes persons or
things ~that are grouped together fromothers that are |left
out of t he group and (2) whether the basi s of
di fferentiation has any rational nexus or relation with its
avowed policy  and object. In the present case both the
tests are satisfied and we hold that ss. 27 and 39 of the
i mpugned Act do not violate the guarantee under Art. 14 of
the Constitution. The only other point that remains to be
decided is whether asa result of sonme of the sections of
the i npugned Act being struck down, what is left of the
i mpugned Act should survive or whether the whole of the
i mpugned Act shoul d be declared invalid. W are of opinion
that the provisions which are declared invalid cannot affect
the wvalidity of the Act as a whole. In a case of this
description the, real test is whether what remains of the
statute is so inextricably bound up with the invalid part
that what renmains cannot independently survive or as it is
sonmetines put whether on a fair review of the whole matter
it can be assuned that the |egislature would have enacted at

all that which survives without enacting the part that 1is
ultra vires. The matter is clearly put in Cooley on
Constitutional Limtations, 8th edn. at p. 360 :

“I't would be inconsistent wth  all j ust

principles of constitutional law to adjudge
t hese enactnents void  because t hey are
associ ated in the sane act, but not connected
with or dependent on others whi ch are
unconstitutional. Were, therefore, a part of
a statute is unconstitutional, that fact does
not authorise the courts to declare the
remai nder void al so, unless all the provisions
are connected in subject-matter depending on
each other, operating together for. the / sane
pur pose, or otherw se so connected together in
meaning, that it cannot be presuned the
| egi sl ature woul d have passed the one wthout
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t he ot her. The constitutional and
unconstituti onal provi si ons may even be

contained in the same section, and yet be
perfectly distinct and separable, so that the
first may stand though the last fall. The
point is not whether they are contained in the
same section; for the distribution into
sections is purely artificial; but whether
they are essentially and i nseparably connected
in substance. |If, when the unconstitutiona
portion is stricken out, that which remains is
conplete in itself, and capable ,of being
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executed in accordance wth the appar ent

| egislative intent, wholly i ndependent of that

which was rejected, it nmust be sustained."
Applying the test to the present case we, are of opinion
that the provisions held to be invalid are not inextricably
bound up with the remaining provisions of the Act. It is
difficult to hold that Parlianment would not have enacted the
i mpugned Act at all without including that part which is
f ound to be wultra vires. The  Act still remai ns
substantially the Act as it was passed, that is, an Act to
provide for the control, production, manufacture, supply,
di stribution, use and possession of gold and gold ornanments
and articles of gold. In the result we hold that the
foll owi ng provi sions of the inpugned Act are invalid.
Sections 5(2)(b), 27(2)(d), 27(6), 32, 46, 88 and 1 00.
The petitioners are, therefore, entitled to a wit in the
nature of mandamus under Art. 32 of -the Constitution
conmandi ng the respondents not to take any steps to

i npl enent ~ any of the invalid provisions of the Act. Wit
Petitions 282, 407 and 408 of 1968 are allowed to this
extent. There will be no order with'regard to costs in any
of these petitions.

V.P.S. Petitions allowed in part.
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