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Cl TATI ON
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JT 1990 (3) 319 1990 SCALE (2)139
ACT:

School of Budhi st “Phil osophy-- Appoi ntment of Principl e-
Board of Managenent ‘whet her conpetent to alter or amend the
rul es governing appoi ntnents.

HEADNOTE

Appoi ntnments to various posts in School of Budhist
Phi | osophy, Leh, were governed by the Rules framed by the
Board of managenent in the year 1973. According to the said
rules, the qualifications prescribed for the post of Princi-
pal as also for the Adm nistrative Oficer were identical
In March 1973, one ML. Mattoo, Respondent No. 1, who at
that tine was working as the Admi nistrative Oficer of the
School was given the additional charge of the post of Prin-
cipal. Thereafter the Board of nmnagenent at its neeting
held on 22.8.1978, decided that qualifications  prescribed
for the post of Principal should be revised, so as to nake
it obligatory for the Principal to have a thorough acadenmc
know edge of Buddhi st Phil osophy--the primary object of ~the
institution being research and propagati on of Budhi st phi-
| osophy. A selection conmittee was constituted by the Board
of nmanagenent to appoint a suitable person-.as Principal of
the school and one Tashi Paljor, was appointed as Principal
Bei ng aggrieved by the said appoi ntnent, Respondent No. 1,
filed a wit petitionin the Hi gh Court contending that he
was renoved fromthe additional charge wi thout affording him
an opportunity of being heard and further that he was not
considered by the selection committee. The Hi gh Court re-
jected the first contention but allowed the wit petition on
the ground that he was not considered for the post of  Prin-
cipal and thus his right under Article 16 was infringed.
Ther eupon the nmanagenent advertised the post of Principal to
be filed by direct recruitnment on the basis of the revised
qualifications. Respondent Mattoo chal |l enged the advertise-
ment by neans of a wit petition on the ground that the
revised qualifications were not validly prescribed and as
such the post of Principal could only be filled in on the
basis of the pre-revised qualifications. He based his con-
tention on the concession nade by the counsel for the man-
agenent, when his earlier petition was heard, that the
petitioner possessed the requisite qualifications. According
to him the rules have not been anmended. The Hi gh Court
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accepted the contention of Mattoo

516

and allowed the wit petition, quashed the inmpugned adver-
tisement and directed the managenent not to nake appoi nt nent
on the basis of the advertisenent in question. Hence this
appeal by the Board of managenment of the school

Al owi ng the appeal, this Court,

HELD: The Board of nanagenent is fully conpetent to
alter or amend the rules in any nmanner and at any tine.
[ 521F]

The qualifications/experience for the post of Principa
were validly revised by anending the rules in August 1978.
The advertisenment issued on January 5, 1982, was in accord-
ance with the Rules and the High Court was not justified in
guashi ng the sane. [522B]

Since respondent” No. 1 does not possess the revised
qualifications, heis not eligible to be considered for the
sai d post. [521F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 3492 of
1990.

From t he Judgnent and Order dated 3.8.1988 of the Jammu
& Kashmr H gh Court in L.P.A No. 110 of 1988.

N. S. Mathut, Ranesh C. Pathak, G ~Venkatesh Rao and Baby
Lal for the Appellant.

E.C. Agarwal a, Ms. Purnima Bhatt, V.K Pandita and Atu
Sharma, for the Respondents.

The Judgrment of the Court was delivered by
KULDI P SINGH, J. Special |eave granted.

The School of Buddhi st Philosophy, Leh (hereinafter
called the 'School’') is an affiliate .institution of the
Sanpur nanand Sanskrit University, Banaras. The managenent of
the School is in the hands of a society <called Centra
Institute of Buddhi st Studies, Leh which is registered under
the Jammu and Kashmir Registration of Societies “Act. Ap-
poi ntnents to various posts in the School are regulated by
the rules framed by the Board of managenment —in the year
1973. The academ c and other qualifications for the post of
Princi pal under the rules, are as under:
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"Academ ¢ Qualification

At least Master’'s Degree in Humanities or Social” Sciences,
with know edge of Rules and Regul ations,  procedures and
Account s.

Experi ence

M ni mum experi ence of 7 years, out of which at least 2 years
should be in administration such as administrative Asstt.
and not less than 3 years in teaching in Hi gher “Secondary
and/ or Degree cl asses."

The qualifications for the post of Administrative OFficer
under the 1973 rules are identical

ML. Mattoo (Respondent No. 1), who was functioning as
the Administrative Oficer, was given the additional charge
of the post of Principal by an order dated March 26, 1973
issued by the Mnistry of Education and Social Welfare,
CGovernment of India, New Del hi.

The Board of Management in its neeting held on August
22, 1978 decided that apart fromthe qualifications pre-
scri bed under the Rules, the person selected for the post of
Principal should have a thorough academ ¢ background in
Buddhi st  Phil osophy. Pursuance to the said decision the
qual i fications/experience for the post of Principal pre-
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scri bed under the Rules were revised as under
"Essenti al

(a) A consistently good acadenmic record possessing
em nent schol arship i n Buddhi st Phil osophy as a subject of
speci alisation at MA or Doctoral |evel.
or
Acharya Degree with research experience to Buddhi st Phil oso-
phy or equival ent.
or
An equival ent degree of traditional nonastic education in
Buddhi sm
518

(b) Evidence of research work and/or public work in the
field.
Desi rabl e:

(a) 5 years teaching experience in Buddhist Philosophy
and allied subject at the degree |evel.
(b) 5 years of adm nistrative experience."

The Board of Managenent constituted a selection commt-
tee to appoint a suitable person as Principal of the School
By an order dated January 9, 1979 one Shri Tashi Pal jot,
who fulfilled the revised qualifications, was appointed as
Principal of the School. Aggrieved by the said appointnent
ML. Mattoo filed Cvil Wit Petition No. 256 of 1979 in the
Hi gh Court of Jammu and Kashmr on the ground that he was
renoved from the additional charge wthout affording an
opportunity of heating to himand further that he was not
considered by the selection committee. He contended that
sel ection was |iable to be quashed being violative of Arti-
cle 16 of the Constitution of India. The wit petition was
resisted by the Managenent on the ground that it was not a
"State’ under Article 12 of the Constitution of India and as
such the wit petition was not conpetent. At the hearing of
the wit petition the counsel for the Managenment conceded
that the society was a 'State’ within Article 12 of the
Constitution of India and as such the wit petition could
not be dism ssed on that ground. The H gh Court rejected the
contention of ML. Mattoo that he was entitled to an oppor-
tunity of hearing or Article 311 was attracted.” The High
Court, however, allowed the wit petition on the ground that
the petitioner was not considered for the post of ~ Principal
and as such his right under Article 16 of the Constitution
of India stood infringed The operative part of the Hi gh
Court judgnent is as under
"M. V.K CQupta has on the authority of Ajay Hasia's case
(supra) frankly conceded that the society being an instru-
mental ity or agency of Government of India, was 'state’ for
the purpose of Part Ill of the Constitution as such, the
petitioner had a fundanmental right to be considered for/ the
post alongwith the third respondent. He not having been so
considered, and it also being admitted that he possessed the
requisite qualifications, the rule of equality enshrined in
Articles 14 and 16 of the Constitution stood clearly violat-
ed. That being so, as in fact it is, the inmpugned order
519
passed by the second respondent appointing the third re-
spondent as the Principal of the School has to be quashed."

Thereafter the Managenent advertised the post of Princi-
pal to be filled by direct recruitment on the basis of
revised qualifications. The advertisenment was published in
the 'Kashmr Tinmes' of January 5, 1982.

ML. Mattoo filed another wit petition being Cvil Wit
Petition No. 29 of 1982 chall enging the advertisement on the
ground that the revised qualifications had not been validly
prescribed and as such the post of Principal could only be
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filled on the basis of the pre-revised qualifications.
According to himthe revised qualifications were advertised
only to make himineligible for the post. The main thrust of
Mattoo’s argunment was that his earlier wit petition was
decided by the Hi gh Court on Cctober 29, 1981 wherein the
counsel for the Managenent conceded that he possessed the
requisite qualifications for the post of Principal. Admt-
tedly Matto does not possess the revised qualifications.
According to himthe earlier wit petition was filed in the
year 1979 and had the qualifications been revised by anend-
ing the rules in 1978, the counsel for the managenent woul d
have certainly brought the same to the notice of the Court
and since it was not done there was factually no anmendnent
to the rules. The Hi gh Court accepted the contention of
Mattoo and allowed the wit petition by its judgnent dated
June 9, 1988 on the foll owing reasoning:

"It is stated in para No. 13 of-their counter that qualifi-
cations  were changed in August, 1978 with the approval of
the Govt. of India. This statenent is not accepted for two
reasons. one, that this was not the defence of the respond-
ents in wit petition No. 256/1979 in which petitioner’s
eligibility was granted by the High Court for the post of
Principal; and second, that after the decision of the Hi gh
Court granting eligibility to the petitioner for the post of
Principal in wit petition No. 256/1979, the respondents
pl ea on the basis of 'sone policy or note whereby qualifica-
tions were changed in 1978 prior to the filing of the wit
petition No. 256/1979 cannot be now pressed into service nor
woul d be permitted to be made because sane will be barred by
doctrine of constructive res judicata."

The Hi gh Court quashed the advertisenent dated January 5,
520

1982 and restrai ned the managenent fromfilling the post of
Principal on the basis of the inmpugned ~advertisement. The
managenent has conme up to this Court in appeal against the
above said judgnent of the High Court of Jammu and Kashmr.

The |earned counsel for the appellant has invited our

attention to the proceedings of the neeting of the nanage-
nment of the School held on August 22, 1978. It was decided
in the said neeting that the person selected for the. post
of Principal of the School must have acadeni ¢ background .in
Buddhi st Phil osophy in addition to the qualifications pre-
scribed wunder the Rules. Thereafter the amended qualifica-
tions which have been reproduced above were prescribed by
the Board of Managenent.
3 It is not disputed that the recruitnment Rules could be
altered by the Board of Managenent at any time with the
sanction of the Government of India. M. EC Agarwala
appearing for the respondent ML. Mattoo has, however,
contended that the recruitnent rules were never amended and
in any case there was no sanction of the Government-of India
regardi ng the anended Rul es.

Learned counsel for the appellant has invited our atten-
tion to the affidavit of Dr. (Ms.) Kapila Vatsyayan, Chair-
man, Board of Managenent of the School filed before the High
Court. Dr. Kapila Vatsyayan is the Additional Secretary to
Government of India in the Mnistry of Education and Cul-
ture. Para 13 of the affidavit is as under
"When in the year 1978, the question of appointnent of a
Principal of the school on regular basis was under the
consideration of the Board of Managenent, it was held that
keeping in view the objects of the school being a research
Institution to propogate Buddhist Philosophy a thorough
academ ¢ background in Buddhi st Phil osophy was consi dered as
one of the essential qualifications for the post of Princi-
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pal of the School as will be evident fromthe extract from
brief note on Agenda item | considered in the neeting of the
Board of Managenent held on 22nd August, 1978 Annexure [|V.
Shri  Tashi Pal jore was appointed as Principal as stated in
para No. 5 of the petition as he possessed this qualifica-
tion and was selected by a duly appointed Selection Conmt-
tee. The contention of the petitioner that this qualifica-
tion has been added now after the decision of wit petition
No. 256 of 1979 is incorrect. As
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stated above, the qualifications were changed in August 1978
with the approval of Govt. of India.

These qualifications are obviously very necessary
for the fulfilling of the objectives of the Schools of
Buddhi st  Phil osophy, Leh (Ladakh). In the absence of these
qualifications, the very object for which the Institution
exi sts is bound to be defeated. The qualification has been
provi ded the interest of the Institution and for the attain-
nment of the object for which it exists, namely inparting and
propagati'ng Buddhi st Phil osophy. The Recruitnent Rules of
1975, Annexure 'D to the petition were framed by the Board
at that tinme. Under the Rul es-and Regul ati ons of the Board,
the Board of Managenent is conpetent to amend the sane. ’

it is obvious fromthe affidavit of Dr. Kapila Vatsyayan
reproduced above /'that the qualifications for the post of
Principal were revised by anending the Rul es and the revised
qualifications were approved by the Governnment of India. No.
1 rejoinder was filed by ML. Mattoo to the above affidavit,

The High Court was not justified in disbelieving the
contents of the affidavit. The rules are not statutory. The
Board of Managenent is fully conpetent to alter or anend the
rules in any manner and at any tinme. The affidavit by the
Chai rman of the Board of Managenment who is additional Secre-
tary to CGovernnent of India to the effect that the rules
were anended in 1978 with the approval of the CGovernment of
I ndi a, should have put an end to the controversy. W have no
hesitation in holding that the qualifications for the post
of Principal of the School stood validly revised by the
amendnment of the Rules in August, 1978. Since respondent No.
1 Shri ML. Mattoo does not possess the revised qualifica-
tions, he is not eligible to be considered for the said
post .

In the earlier wit petition No. 256/1979 the question
as to whether the qualifications for the post of Principa
had been revised was not before the High Court.” The nmain
contention of the Managenment, before the High Court, was
that the Management society was not a 'State’ under Article
12 and as such no wit petition was conpetent. At the hear-
ing the counsel for the managenent, however, conceded / that
the society was a 'State’ under Article 12 of the Constitu-
tion of India. It is no doubt that the Hi gh Court “has nen-
tioned that it
522
was admitted by the counsel for the Management that Mattoo
possessed the requisite qualifications for the post but  we
do not understand how in the face of categoric affidavit of
Dr. Kapila Vatsyayan such a statenent could be made before
the Hi gh Court.

We, therefore, hold that the qualifications/experience
for the post of Principal were validly revised by anending
the Rules in August, 1978. The advertisenment issued on
January 5, 1982 was in accordance with the Rules and the
H gh Court was not justified in quashing the sane. W,
therefore, allow the appeal, set aside the judgnment of the
H gh Court and dismss the wit petition filed by ML.
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Matt oo before the H gh Court. There shall be no order as to

costs.
Y. Lal Petition di snm ssed.
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