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ACT:

HEADNOTE

JUDGVENT:

VENKATACHALA, J.:

1. This is a tenant’s appeal by special |eave  granted
under Article 136 of the Constitution. It is ‘directed
agai nst the judgnment and order dated 22.12 1981 of the High
Court of Judicature at Madras in CRP No. 1923 of 1981 by
whi ch an eviction order made by the courts bel ow agai nst the
tenant/appellant under Section 10(3)(a)(iii) of the Tam|l

Nadu Buildings (Lease and Rent Control) Act, 1960 --"the
Act", was affirnmed.
2. Messrs Fakruddin & Conpany is a partnership firm the

busi ness of which was fornerly carried on by Thyabally
Rasul j ee, respondent-| at non-residential building No. 155
Li nghi Chetty Street, Madras, taken on rent, not being his
own.

3. Messrs Super Forgings & Steels - Ltd, ~ a conpany
regi stered under the Indian Conpanies Act is the tenant,
which was carrying on its business in a non-residentia

building No. 118, Linghi Chetty Street, Madras -- _"the
petition non-residential building" of which respondent-I was
the Ilandlord. The landlord filed a petition against the

tenant on the ground available to him under Secti on
10(3)(a)(iii) of the Act before the Rent Controller at
Madras for eviction of the tenant fromthe petition  non-
residential building, by stating the facts which constituted
the said ground, thus:
"The petitioner submits that he is carrying on
business in the nane and style of Messrs
Fakruddin & Conpany which is a partnership
firm at No. 155 (A d No. 307) Linghi Chetty
Street, GT. Midrasl, whichis a rented d
building and there is a threat of eviction
The petitioner is not in occupation of an),
buil ding of his own for the business which he
is carrying on anywhere in the Cty of
Madr as. "
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4, Since it was found by the Rent Controller that the
facts constituting the said ground of eviction under
Section 10(3)(a)(iii) of the Act, on which the landlord had
sought eviction of the tenant from the petition non-
resi denti al buil ding were satisfactorily est abl i shed,
eviction order was nade by himin respect of the petition
non-residential building. Though, that eviction order was
chal | enged by the tenant before the Appellate Authority and
the Hi gh Court, in appeal and revision, respectively, both
the appeal and revision were dism ssed by judgnents and
orders made in them The present appeal by special |Ieave,
filed by the tenant in the year 1982 is directed agai nst the
said eviction order of the Rent Controller and judgnents and
orders of the Appellate Authority and the H gh Court.

5. Certai n devel opnent's which have

54

taken place during the pendency of the present appeal in
this Court, need mention here as they directly bear on the
case under appeal :- That in the year 1984, after an order

was nmade by this Court on 29.4.1982, granting special |eave
to appeal fromeviction order of the Rent Con’ troller and
the judgnents and orders of the Appellate Authority and the
H gh Court and granting stay of eviction order operating
agai nst the tenant, ‘partnership business of Ms. Fakruddin &
Conpany which was /carried on by respondent-| at the rented
non-residential building No. 155 Linghi = Chetty Street,
Madras cane to be shifted to non-residential- building No.
151, Linghi Chetty Street, Mudras. Respondentl in the
pr esent appeal, who was the landlord since died on
16.8.1985, that partnership business of Ms. Fakruddin &
Conpany, cane to be carried on by sone of its partners who
are sonme of the respondents 2 to 11 in this appeal, ' brought
on record as L.R s of deceased respondent-1l. Wen the said
devel opnents were brought to the notice of a Division  Bench
of this Court presided over by one of us (Ramaswany, @ J.),
before which the present appeal had cone up for hearing on
29.9.1993, an order was nade directing the Small Causes
Court, Madras, to hold an enquiry .into matters relating to
the partners who are carrying on the business  of Messrs
Fakruddin & Conpany after the dem se of respondent--1, the
owners of non-residential building No. 151, Linghi Cherry
Street, Mdras, where the business of Ms:  Fakruddin &
Conpany is presently carried on, its partners who had becone
the owners of the petition non-residential building after
the death of its owner respondent-l, and the owners of non-
residential building No. 151, Linghi Chetty Street, ~ Madras,
and to submt a report on the questions specified 6.
therein. On an enquiry held by the Court of Small Causes at
Madr as, pursuant to the said order, the report dated
4.4.1994 is sent by it tothis Court. The true /facts
disclosed in that report, which were not controverted,
before us are:
(i) that the partnership business of Ms.
Fakruddin & Conpany which was carried on by
the deceased | andl ord respondent-1, in rented
buil ding No. 155, which was not his own, was
shifted in the year 1984 to non-residentia
bui I di ng No. 151, Linghi Cherry Street,

Madr as;
(ii) that the partnership of Ms. Fakruddin &
Conpany, of which respondent-l, the father

and respondents 2, 3, 5, 6, 8 and 9, the sons,
were the partners, has beconme the partnership
of sons of the deceased respondent-1, i.e.,
respondents 5, 6 and 9, Rashida, the wfe of
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respondent - 5, Sar a, the wife of the
respondent 6, Farida, the wife of respondent-9
and respondent-11 Sugrabai, the wife of
deceased respondent-1 -- the active partners
out of them being respondents 5, 6 and 9, the
sons of deceased respondent-|;

(iii) that respondents-2 to 10 are the
co-owners of non-residential building No. 151
Li nghi Chetty Street, Madras after its
purchase which had taken place even before
filing of the weviction petition by t he
| andl ord, respondent-l against the tenant-
appel l ant for its eviction fromnonresidentia
bui | di ng No. 118, Linghi Chetty Street,
Madr as;

(iv) that the petitioners-2 to 11 becane the
co-owners of the non-residential building No

118, Linghi Chetty Street, Midras - the
petition non-residential building, on the
denmi se of respondent-1, as his heirs.
6. Because of the said true facts
55
di scl osed fromthe report of the Court of Small Causes at
Madras whi ch have enmerged as a result of devel opnents in the
case during the pendency of the present appeal, the main

guestion that needs our consideration and decision is,
whet her respondents-5, 6 and 9, the sons of° the deceased
respondent-1 who, ‘as co-owners of non-residential building
No. 151, Linghi Chetty Street, Madras, arc carrying on the
busi ness of their partnership M's. Fakruddin & Conpany in
that non-residential building be regarded as | andlords not
occupying a non-residential building inthe city which is
their own, for obtaining under Section 10(3)(a)(iii) of the
Act, possession of the petition nonresidential building of
whi ch al so they are co-owners.

7. That a | andl ord who, for purposes of carrying on his
busi ness, is not occupying a non-residential building of his
own in the city can get under Section 10(3)(a)(iii) of the
Act, possession or another non-residential building of his
own in the city in the occupation of a tenant was not
di sputed on behalf of the tenant appellant. But it was
cont ended on behal f of the tenant-appellant that a |andlord
occupying for purposes of carrying on his business a non-
residential building, of which he is a co-owner cannot claim
the benefit of ground of eviction available wunder section
10(3)(a)(iii) of the Act against a tenant in-a non-
residential building of which he is a ower or a co-owner.
The sustainability of that contention was, | questioned,
rat her strenuously, by |earned counsel for respondents 2 to
11 on the plea that a landlord who is a co-owner O  non-
residential building where he carries on his business, not
being its sole owner, such building cannot be regarded as
"his own’ envisaged under section 10(3)(a)(iii) of the Act
as would disentitle himto the benefit of the ground  of
eviction, available thereunder.. W find it difficult to
accept the plea advanced on behal f of respondents 2 to 11 in
guestioning the sustainability of the contention raised on
behal f of the appellant-tenant.

8. Section 10(3)(a)(iii) of the Act in-sofar as it is
material, reads thus:-.-
"10(3)(a) e
(1)
(iii) In case it is any ot her

nonresidential building if the landlord or
(any nmenmber of his famly) is not occupying
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for purposes of a business which he or (any
nmenber of his famly) is carrying on, a non-
residential building inthe city, town or
village concerned which is his.

om
9. If alandlord is a co-owner of a non-residentia
building in the city, town or village concerned, which he is
occupyi ng for purposes of carrying on his business, will he

not be occupying therefor a non-residential building of his
own envisaged in the above Section 10(3)(a)(iii), as would
di sentitle him to the ground of evi ction avail abl e
thereunder being the real question needing our answer in
the light of the aforesaid plea of |earned counsel for
respondents urged in questioning the sustainability of the
contention raised on behalf of the appellant-tenant, we have
to find the answer therefor.
10. The answer to the said question, in our view, cannot
be anything other than that a non-residential building in
occupation of landlord which is "his own’ envis-
56
aged in Section 10(3)(a)(iii) above, is not only that of
whi ch he is an absol ute owner, but also that of which he is
a co-owner, for a co-owner of a building who is its |andlord
is regarded under ‘Rent Control Laws of our country as its
owner entitled to obtain possession of such a building from
a tenant for his bonafide requirenent.
11. In Sri Ram Pasricha rs. Jagannath Os., 1977(1)
SCR 395, a three-Judge Bench of this Court had to consider
the question whether a co-owner-landlord can be said to
require the premses for his own occupation wthin the
nmeani ng of the expression "if he is the owner" in Section
13(1) (1) of the Wst Bengal Tenancy Act, 1956 which read
t hus:
" Sec. 13. Protection _of tenant agai nst
eviction --
(1) Notwithstanding anything to the contrary
in any other law, no order or decree for the
recovery of possession of ,’'ny prenises  shal
be made by any Court in favour of the |andlord
agai nst a tenant except on one or nore of the
foll owi ng grounds, nanely --
where the prem ses are reasonably required by
the landlord either for purposes of building
or rebui | di ng or for nmaki ng thereto
substantial additions or alterations or for
his own occupation if he is the owner or for
the occupation of any person for whose benefit
the prem ses are hel d".

12. The Bench which considered the aforesaid question
with reference to the said provision of Rent Control |aw,
pressed its view thereon, thus:

"jurisprudentially, it is not correct to say

that a co-owner of a property is not its
owner. He owns every part of the conposite
property along with others ,’red it cannot - be
said that he is only a pan-owner or a
fractional owner of the property. The position

will change only when partition takes place.
It is, therefore, not possible to accept the
submi ssi on t hat the plaintiff who i s

admttedly the landlord and co-owner of the
premses is not the ower of the premses
within the nmeaning of section 13 (1 )(f). It
is not necessary to establish that the
plaintiff is the only owner of the property
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for the purpose of section 13(1)(f) as long as
he is a co-owner of the property being at the
same time the acknow edged landlord of the

def endants. ........ W are of the opinion
that co-owner is as much an owner of the
entire property as ,’'ny sole owner of a
property is."

13. The owner in the expression 'if he is the owner’ in

Section 13(1)(f) of the Wst Bengal Tenancy Act, 1956 when
as opined by this Court ought to be regarded as ’'the co-
owner’ inasnmuch as ’'the owner’, like any sole owner of
property, there would be no justification for us to hold
that ’'the non-residential building which is has own’ in
Section 10(3)(a)(iii) of the Act, can only be that of its
absolute ’'owner’ and not of \its ’co-owner’

14. Therefore, we have no hesitation in reaching the
conclusion that the respondents, who are carrying on the
busi ness of Ms. Fakruddin & Conpany in non-residentia
buil ding 'No. ~ 151, Linghi Chetty Street, Madras, of which
they are co-owners can be regarded as | andlords, who are
occupyi ng-their own non-residential building envisaged under
clause (iii) of Section 10(3)(a) of the Act, as would
disentitle themto retain the benefit of the eviction order
made by the Rent Controller against the tenant in respect of
the petition

57
non-residential building at the instance ofr the deceased
respondent-1, for  carrying on his business on the ground

that he did not occupy his own non-residential building for’
the purpose. Consequently, the-eviction order of the Rent
Controller as affirned by the Appellate Authority and the
Hi gh Court, which is under challenge inthis appeal, calls
to be set aside taking into consideration the developnments
whi ch have taken place during its pendency in

this Court.
15. However, it was argued on behal f of respondents 2 to
11 that even if the non-residential bui | di ng wher e

r espondent was carrying on the partnership business of Ms
Fakruddi n & Conpany, for the carrying on of which he ‘wanted
to get possession of the non-residential building in
occupation of the appellant-tenant had cone to be owned by
respondents 2 to 11 because of the death —of respondent-

during the pendency of the present appeal, they coul d not be
denied the benefit of eviction order under’ appeal  got by
the deceased respondent- 1 wunder section 10(3)(a)(iii) of
the Act. What was submitted on behalf of respondents 2 to 11
was that a proceeding for eviction under the Act should be
regarded as having created a vested right when the eviction
order of the Controller was affirned by the Hgh Court in a
revision petition allowed under the Act and an appea

pending in this Court under Article 136 of the Constitution
against that eviction order, being special appeal provided
for under the Constitution cannot be considered ‘as a
continuation eviction proceeding as would entitle this Court
to deny the relief got by a party fromthe Rent Controller
and the Hi gh Court be:cause of the subsequent devel opnents
taking place during the pendency of the appeal in this
Court. We find it difficult to accede to the said submi ssion
made on behal f of respondents 2 to 11 in this appeal

16. Section 10(3)(a)(iii) of the Act confers a right on a
| andl or d to take advantage of the ground avai | abl e
thereunder to evict his/her tenant from a non-residentia

buil ding. The right conferred under that provision of the
Act is not an accrued right. As held by the Privy Council in
Abbott .v. Mnisters for Land, 1895 AC 425, that a nmere
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right to take advantage of the provision of an Act is not an
accrued right and this position is accepted by this Court in
Kanaya Ram and Qthers v. Rajender Kumar and Others, 1985(1)
SCC 436, as well. Therefore, if a landlord under the Act
obtains an eviction order in respect of a non-residentia
bui |l ding against the tenant taking advantage of the right
conferred upon him in that regard under section
10(3)(a)(iii) of the Act such eviction order does not create
in himan indefeasible vested right when it has not becone
final and conclusive, having beconme the subject of an appea
under Article 136 of the Constitution, where this Court has
the power to annul such eviction order, if the circunstances
SO warrant. In Pasupuleti Venkateswarlu v. The Mtor &
General Traders, 1975 (1) SCC 770, where a three judge Bench
of this Court had an occasion to deal about the jurisdiction
and propriety of Court taking note of the circunstances
whi ch cone into being after the comencenent of the eviction
proceedi ng under-a Rent Control Legislation, which will have
a fundanental inpact on the right to relief or the manner of
noul di ng 'it, explained the | egal position thus:
“..It is basis to our processual jurispru-
58
dence that the right to relief must be judged
to exist as on the date a suitor institutes
the /legal proceeding. Equaily clear is the
principle that the procedure is the handmaid
and not the mstress of ‘the judicial process.
If a fact, arising after the Ilis has conme to
court « and has a fundanental inpact on the
right to relief or the manner of noulding it,
is brought diligently to the notice of the
tribunal, it cannot blink-at it or be blind to
events which stultify or render inept the
decretal remedy. Equity justifies bending the
rul es of procedure, ~ where no specific
provision or fairplayis not violated, with a
view to pronote substantial justice - subject,
of cour se, to " the absence of ot her
disentitling factors or just circunstances.
Nor can we contenplate any limtation on this
power to take note of updated facts to confine
it to the trial Court. If —the Ilitigation
pends, the power exists, absent other specia
circunstances repelling resort to that course
in law or justice. Rulings on this point are

| egi on, even as situations for applications

this equitable rule are nyriad. W affirmthe
proposition that for making the right or
renmedy cl ai med by the party j ust and
nmeani ngful as also legally and factually in
accord with the current realities, the  Court
can, and in many cases nust, take cautious
cogni sance of events and devel opnent s
subsequent to the institution of t he
proceeding provided the rules of fairness to
both si des are serupul ously obeyed..."
17. The said | egal position adunbrated by the three-Judge
Bench of this Court, |eaves no roomfor us to doubt the
power of this Court to take note of the circunstances which
have cropped up during the pendency of an appeal under
Article 136 of the Constitution for granting, denying or
moulding the relief to be given to a party in such appeal
for neeting the ends of justice. Hence, the power of this
Court in an appeal under Article 136 of the Constitution to

o
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t ake cautious congnizance of events and devel opnent s
subsequent to institution of eviction proceeding and grant,
deny, mould the relief sought by a party, in consonance with
justice and fair play is not restricted nmerely because it is
exercising its power to deal with an appeal conferred upon
it by the Constitution.

18. In the facts of the present case as we have pointed
out earlier respondents 2 to 11 becone disentitled to obtain
eviction order under section 10(3)(a)(iii) of the Act
because they are the co-owners of a non-residentia
buil ding, where they are carrying on the business of Ms.
Fakruddin & Company for carrying on which business the
deceased respondent-1 had sought eviction of the appellant-
tenant from anot her non-residential building of which also
respondents 2 to 11 have becone the co-owners after the
deni se of respondent-l. Thus, the subsequent devel opnments
whi ch have arisen during the pendency of the present appea
warrant the setting-aside of the eviction order which is
guesti oned i n-appeal.

19. In'the result, we allow this appeal and set aside the
evi cti on order nade agai nst the appellant-tenant by the Rent
Control ler and the appellate and the revisional orders nmade
thereon by the appellate authority and the/H gh Court, wth
no costs.

59




