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PETI TI ONER
KRI SHI UTPADAN MANDI SAM Tl , HALDWANI ETC. ETC.

Vs.

RESPONDENT:
M S. | NDI AN WOOD PRODUCTS LTD. AND ANOTHER

DATE OF JUDGVENT: 23/ 02/ 1996

BENCH:
JEEVAN REDDY, B.P. (J)
BENCH

JEEVAN REDDY, B.P. (J)
PARI POORNAN, K. S. (J)

Cl TATI ON
1996 AIR 1251 1996 SCC (3) 321
JT 1996 (4) 8 1996 SCALE (2)694

ACT:

HEADNOTE

JUDGVENT:
ORDER

Heard counsel for both the parties.

Leave granted.

The only question in this batch of appeals is where the
transaction of sale of specified agricultural produce is
between a trader and a trader, whether the purchasing trader
isliable to pay the nmarket fee(in cases where the selling
trader does not collect it fromhim This question'has to be
answered with reference to the | anguage of Section
17(iii)(b) which reads as under

"17. Powers of the Conmittee.---A

Conmittee shall, far the purposes

of this Act, have the power to-

(iii) levy and collect:

(b) market fee, which shall be

payabl e on transactions of sale of

specified agricultural produce in

the market area at such rates,

being not |ess than one percentum

and not nore than two percentum of

the price of the agricultura

produce so sold, as the State

CGover nirent may speci fy by

notification, and such fee shall be

realized in the foll owi ng nanner-

(1) if the produce is sold through

a conm ssion agent nay realise the

market fee fromthe purchaser and

shall be liable to pay the same to

the Conmittee;

(2) if the produce is purchased

directly by a trader from a

producer the trader shall be liable

to pay the sane to the Committee;

(3) if the produce is purchased by
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a trader fromanother trader the

trader selling the produce may

realise it fromthe purchaser and

shall be liable to pay the market

fee to the Conmttee; and

(4) in any other case of sale of

such produce, the purchaser shal

be liable to pay the market fee to

the Comittee;

[ Provisos omitted as unnecessary]”
A reading of the aforesaid provisions shows that the
liability to pay the market fee is placed primarily upon the
purchaser. Sub-clauses (i) and (4) expressly say so. So does
sub-clause (2). [Sub-clause (2) is also consistent with the
general policy wunderlying such enactrments that the producer
of specified agricultural produce is not to be nade |iable
to pay the fee.] ~Now, com ng to sub-clause (3), wth which

we are directly concerned herein, it says that "trader
selling the produce may realise it fromthe purchaser and
shall be " liable to pay the market fee to the commttee". On
the basis of  the |language of this sub-clause, it is

contended by the purchasing dealers (who are respondents in
these appeals) that the levy in such a case is upon the
selling trader and that it is for himto pay the nmarket fee.
It is submtted that such selling trader may collect the fee
fromthe purchaser or he may not. Wether the selling trader
collects it fromthe purchaser or not, it is he who is
liable to pay the market fee since the levy i's upon him it
is submitted. W are unable to agree with the submission. A
reading of the several sub-clauses shows, as  nmentioned
herei nbefore, that the liability to pay the narket fee is
al ways upon the purchaser. It is no different in sub-clause
(3). If theultimte Iliability was not upon the purchaser
there was no neaning in the Legislature saying that the
selling producer nmay realise the fee fromthe purchaser and
make it over to the Committee. The use of the word "shall"”
in the said use nmeans that where the selling trader realises
the fee fromthe purchasing trader, he is bound to nake it
over to the Committee. But where the selling trader does not
realise it fromthe purchaser, he is under no obligation to
pay the market fee to the Conmittee. In such a case, the
l[iability to pay the narket fee is wupon the purchasing
trader. This interpretation, in our opinion, accords wth
the schene of clause (b) of Section 17(iii) of the Act.

Dr. Sankar Ghosh, |earned counsel for-the respondents,
contended that prior to the anendment of Section 17(iii)(b)
by Utar Pradesh Act 7 of 1973 [with effect from June 12,
1973], clause (b) was clear and specific in the sense that
it expressly nmde the purchaser liable to pay  the market
fee. Learned counsel says that by amendnent the said concept
was nodified, and in certain cases, i.e., in the sjituation
provided for by sub-clause (3) of the amended cl ause (b),
the levy was shifted to the selling trader. The unanmended
cl ause (b) read as under

"(b) market fees, which shall be

payabl e by pur chasers on

transactions of sale of specified

agricultural produce in the market

area at such rates, being not |ess

than one and a half per centum of

the price of the agricultura

produce so sold as the State

CGover nirent nay speci fy by

notification in the gazette."

VWiile it is true that unanended cl ause (b) expressly pl aced




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 4

the levy wupon the purchaser, it is not possible to agree
with Dr.Sankar Ghosh that the basic concept that ultimate
liability to pay is that of the purchaser was given up in
the anended clauses (b). The said concept has only been
eludicated with reference to specific situations.

In this connection, the Ilearned counsel for the
appel l ant has brought to our notice the decision of this
Court in Upaj Mndi Samti & Os. v. Oient Paper &
I ndustries Limted (1994 (7) J.T. 414) rendered with
reference to the Madhya Pradesh Krishi Upaj Mandi Adhi ni yam
1973. The relevant provision in the Madhya Pradesh Act is in
Section 19(2), which read as under:

"The market fees shall be payable

by the buyer in the notified

agricultural produce and shall not

be deducted fromthe price payable

to the seller.

Provi ded that where the buyer

of a  notified agricultural produce

cannot-be identified, all the fees

shal | _be payabl e by the person who

may have sold or brought the

produce for sale in the market

ar ea;

Provided /further that in case

of a commercial transaction between

traders in the narket area, the

market fees shall be collected and

paid by the seller

Provi ded further alsothat no

fees shall be levied upto 3lst

March 1990 on such agricultura

produce as may be specified by the

State CGovernnent by notification in

this behalf if such produce has

been sold outside the market yard

or sub- mar ket yard by an

agriculturist to a Cooperative

Soci ety of which he is a nenmber."

This Court held, construing the above provision, that
the primary liability to pay the fee is placed upon the
buyer and that the second proviso to sub-section (2) of
Section 19 does not detract fromthe said Rule. It was held
that the said proviso nerely enables the seller to collect
the fee fromthe buyer and pass it on to the Cormmttee. It
is true that there is a certain distinction in the 1anguage
used in the Madhya Pradesh Act and Uttar Pradesh Act but as
expl ai ned above, the central concept is same under both the
enactnments. Be that as it may, on the | anguage of the Utar
Pradesh Act, we have conme to the conclusion npentioned
her ei nbef ore.

For the above reasons, we set aside the judgnent of the
Hi gh Court and hold that where the selling trader does not
collect the fee fromthe purchasing trader, the liability to
pay the market fee remains to be that of the purchaser and
he cannot refuse to pay the said fee. O course, where the
selling trader collects the fee fromthe purchaser-trader
he is under an obligation to nmake over the fee to the Market
Conmittee.

It is brought to our notice by Sri Garg, |earned
counsel for sone of the respondents herein, that certain
i ndi vidual factual questions were raised by the respondents
inthe wit petition. But these factual questions could not
have been gone into in the wit petition. The proper course
for the concerned respondents is to raise the said questions
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in accordance with the procedure prescribed by | aw,
foll owi ng the renedi es provided under the Act.

The appeals are accordingly allowed wth the
observati ons.

No costs.

. €.

, by

above




