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ACT:

Mai nt enance of Internal Security Act, 1971, s. 3(2)(e)-One
of the grounds of detention vague-Validity of detention-
Delay by Government in rejecting detenu’s representation-
Ef f ect.

HEADNOTE:

The petitioner were detained by orders under s. 3(2)(a)  of
the Maintenance of Internal Security Act, 1971.  The first
ground of detention stated that the petitioners wer e

responsi bl e for unauthorised mlling of paddy and snuggling
the resultant rice to Meghalaya for selling it at undue
profit. The petitioners sent representations to the State

CGovernment raising various grounds agai nst the validity of
the orders of detention. The State CGovernment rejected the
representations. But even before that, and when the natter
was pendi ng before the Advisory Board, the petitioners filed
petitions wunder Art. 32 for the issue or a wit of habeas
corpus. It was contended that, (i) the grounds given in-the
detention orders were vague and indefinite that therefore
the constitutional right of naking a representation against
the detention order was defeated and hence the detention
orders were vitiated; (ii) there was inordinate delay by the
CGovernment in disposing of the representations of the
petitioners; and (iii) the detaining authorities had not
applied their minds to the facts or the cases with a viewto
determining the need for detaining the petitioners for
preventing them fromacting in any manner prejudicial to the
mai nt enance of supplies and services essential to the
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conmuni ty.

HELD : (Per ©Mathew and Mukherjea, JJ)

(i)The first ground of detention was vague and hence the
detentions orders are vitated and the petitioners are
entitled to be rel eased fromcustody. [18G H].

(a) The requirenent of Art. 22(5) of the Constitution wll
not be satisfied unless the detenu is given the earliest
opportunity to nake a representation against his detention

and no opportunity to nmke the representation can be
effective unless the detenu is furnished wth adequate
particulars of all the grounds of detention. [20A-B].

(b) The first ground postul ated that the petitioners were
i ndul gi ng authorised mlling of paddy and also in snuggling
the resultant rice to laya for earning undue profit. It is
an independent ground and refers past activities of the
petitioners, nanely, unauthorised nilling of paddy snuggling
of resultant rice to Meghalaya.~ It was not a case where the
ground ~was that the petitioners were responsible for
unaut horised mlling of paddy for the purpose of snuggling
the resultant rice to Meghal aya for earning undue profit, in
which case, it could have been said that particulars about
smuggling were not available, but that it was a natura

inference that the unauthorised mlling was for smuggling.
[ 19D F]

(c) The period during which the unauthorised mlling of paddy
had been carried on was not stated in ‘the grounds of
detention nor is there anything to indicate when and how t he
resultant rice was' snuggled to -Meghal aya. The grounds
nment i oned t he sei zure of paddy and rice from the
unaut hori sed possession of the petitioners but gave no
particul ars as regards the unauthorised mlling of paddy or

the snmuggling of the resultant rice to Meghalaya. The, fact
that one of the grounds nentioned that paddy and rice had
been unearthed and seized fromthe unauthorised possession
of the petitioners would not- necessarily lead to the
inference that the petitioners had been indulging in
unauthorised mlling of paddy, nmuch less that they were
smuggling the resultant rice to Meghal aya for earning / undue
profit. [18F-G -20E-F]

(d) As one of the grounds communi cated to the petitioners
is found to be vague the detention orders nust be pronounced
bad. It could not be predicated that if the first ground
was excluded the detaining authority woul d have passed the
order of detention. [20C, E]

13

Keshav, Tal pade v. Enperor, A l.R 1943 FC p. 1 (p. 8), Dr.
Ram Krishan Bhardwaj v. The State of Delhi & Os.; [1953]
S .CR p. 708, Mtilal fain v. State of Bihar & Os. [1968]
3 S CR p. 587, Mshrilal lain v. The District Magistrate,
Kamrup & Os. [1971] 3 SSC.R p. 693, State of Bonbay v.
At ma Ram Sridhar Vaidya [1951] S.C R 167.

(e) This is not a case where one of the grounds of

detention was nerely vague. It is a case wher e t he
detaining authority did not apply its mind at all to one  of
the grounds of detention. |If the detaining authority had no

particulars before it as regards the snuggling it could not
have been possible for the authority to have been satisfied
that the petitioners were smuggling rice to Meghalaya. |If
there is any particular instance of snuggling of the kind in
the mnd of the detaining authority it would have been
possi ble to specify the particular instance. [20G 21B] (f)

The fact that the Advisory Board would consi der the
representations of the petitioners wherein they have also
raised the contention that the grounds are vague would not
in any way prevent this Court fromexercising its jurisdic-
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tion under Art. 32. The detenu has a right under Art. 22(5)
to be afforded the wearliest opportunity for nmaking a
representation against the order of detention. That
constitutional right includes within its conpass the right
to be furnished with adequate particulars of the grounds of

the detention order. |If this constitutional right of theirs
is violated they have every right to cone to this Court
under Art. 32 conplaining that their detention is bad.
[21B-D] .

(g) This is not a case of where any public interest was
i nvol ved justifying the detaining authority under Art.

22(6), in not disclosing all the particulars. [22B-(C

Law ence Joachi m Joseph D Souza v. State of Bonbay [1956]
S.C. R 382 distinguished.

(h) If a ground comunicated to the detenu is vague, the
fact that the petitioners could have asked for further
particul ars, but they did not do go, is immterial and woul d
not be enough to sal vage the orders of detention. That fact
woul d only be relevant for considering the question whether
the ground is vague or not. [22E-F]

(i) The gravity of the evil to the comunity resulting from
anti-social activities can never furnish an adequate reason

for invading the personal liberty of a citizen, except in
accordance w th the procedure established by the Constitu-
tion and the laws. “The history of personal liberty is
| argel y the history of insistence on observance of
procedure. Soci al security is not the only goal of a good
soci ety. Qur country is taking singular ‘pride in the
denocratic ideals enshrined in its Constitution and the nost
cherished of these ideals is personal |iberty. Ther ef or e,

whatever its inpact on the maintenance of supplies and
service,essential to the comrunity may be, when a certain
procedure is prescribed by the Constitution or the llaws for
depriving a citizen of his liberty, it is the duty, of the
Court to see that the procedure is rigorously observed.
[22G 23D

(2) Inviewof the finding on the first question it is not
necessary to consider the question whether the disposal of
the representations by the Governnent was inordinately
del ayed; nor 1is it necessary to consider whether the
detaining authority applied its mnd to the other grounds in
the detention order. [22F-G

Per Beg, J. The petitioners have not proved that the
detaining authority exceeded its power in detaining the
petitioner on the grounds alleged agai nst-them  nor~ have
they proved that their detentions had become subsequently
illegal due to denial of their constitutional rights to make
effective representations. [37D

(1) (a) This Court can go into the question whether the
grounds are so vague as to disable the petitioners’ from
maki ng effective representations against the <detention
orders or otherwi se vitiated the detention orders. [In doing
so, the totality of relevant facts ,in circunmstances of each
case nmust be taken into account in determ ning whether the
opportunity of effective representation has been denied.
The alleged vagueness or want, of particulars, nust be
viewed in the context of the nature of activities alleged,
the substance of the allegations, the contents of the
representati ons made, and the effect they have actually pro-
duced. The fact that the case is still under consideration

within the legally fixed period of 10 weeks from the
detention, before an Advi sory-Board, which

14

has full power and jurisdiction to elininate some grounds as
vague or wanting in particulars and to determne the
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sufficiency or otherwise of the rest of the grounds and
particul ars supplied, cannot be ignored. [29C. , 36F-H]

(b) In the present case, particulars of recoveries made
from the premises of the mlls were given; particulars of
recoveries of rice and sugar said to have been hoarded in an
unaut hori sed manner and the tines and places, were given;
the quantities recovered on each occasion as well as the
qualities of the rice recovered were given. Therefore, the
sentences at the beginning and the end of the detention

orders, stating the grounds in each case, apparently
constitute the conclusion or inferences reached from the
particulars given in the body. A docunment, in order to

correctly understand its neaning, should be read as a whol e.
A perusal of the explanations submitted by the petitioner-,
to the Governnment, wherein, after asserting that they were
unable to understand, or nake representations against the
grounds of detention, because of vagueness, the petitioner
proceeded to refute the allegations of fact nmakes it
difficult to see how the petitioners were really prejudiced
by the all eged vagueness. [28D- 14; 29D E]

(c) Assuming, however, that there was sonme infirmty or
vagueness in sone parts of the detention order containing
the grounds it could not be said that it was of such a kind
as to vitiate the detention order. [29-F]

(i) The question whether a detenu was or was not given due
opportunity of nmking an effective representation in a
particular case is largely a question of fact which nust be
decided after taking into account the totality of facts.
[ 31H]

(ii) It is true that the detenu has a right under Art. 22(5)
of the Constitution to be afforded the earliest opportunity
of nmaking a representation against the order. In the
present case, that opportunity had been -afforded to the
detenus and they have nmade representations which included
the grievance that sone of the grounds were vague and
indefinite. [31G

(iii) The right of nmaking the representation cannot be
construed so unreasonably as to practically denolish the
unchal | enged power, under a constitutionally valid statutory
provision, to consider and decide the objections contained
in a representation. There may be cases where the grounds
of detention may, prima facie, show that the detention is
invalid or ordered for sonme collateral purpose in excess of
the power to detain; or the facts indicating the denial  of
the right of making an effective representation my be so
pat ent and clear that it would be an unnecessary

prolongation of an illegal detention to wait for the
Advi sory Board. which is given under s. 11. 10 ' weeks .tine
from the date of detention to nake its report. When' the

Advi sory Board has full power to consider every kind of
representati on agai nst the grounds of detention the using a
gri evance that any grounds are too vague or indefinite to be
understood or to enable the detenu to nmke an effective
representation the detenu should ordinarily wait at  last
until the report has been nade by the Advisory Board before
he conplains that he has been really deprived of any right
under the Act. [32B-G.

(iv) Mere al | egation of vagueness of gr ounds or
insufficiency of particular,% wthout calling upon the
detailing authority to remedy the defect is not enough to
vitiate a detention order. [30F].

Keshav Tal padc v. Enperor, A l.R 1943 p. 1 (P.8), Dr. Ram
Kri shan Bhardwaj v. The State of Delhi & Ors. [1953] S.C. R

p. 708, Mtilal Jain v. State of Bihar & Os., [1968] 3
S .CR p. 587, Mshrilal Jain v. The, District .Magistrate,
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Kamrup & Ors. [1971] 3 S.C. R p. 693, Raneshwar Lal Patwari
v. State of Bihar, [1968] 2 S.C.R 505, The State of Bonbay
v. Atma Ram Sridhar Vaidya, [1951] S.C R 167, Lawence
Joachi m Joseph D Souza v. The State of Bonbay. [1956] S.C R
p. 382, Shibban Lal Saksena v. State of U P.. [1954] S.C.R
418, Pushkar Mikherjee & Os. v. State West Bengal [1969] 2
S.C.R 635, and Naresh Chandra Gonguli v. The State of West
Bengal & Ors., [1960] 1 S.C R 411, referred to.

(d) The fact that a past occurrence used for forecasting
probabl e future conduct of the detenu, could also be the
subj ect matter of a prosecution for an of fence woul d not
affect the validity of preventive detention. [33B]

(e) The fact that the recovery of sugar was nore than a
year ago would not vitiate the detention order on the ground
of its irrelevance. The recovery was not so renmote ,is to
be considered irrelevant in view of the recovery of

15

hoarded rice on |later dates. It is the chain of events
whi ch, consi-der ed t oget her, enabl ed the det ai ni ng
authoriti'es 'to forma reasonabl e apprehensi on regarding the
future conduct of the detenus. Preventive detention orders

i nvol ve forecasts. Al that can be done is to give a
statenment of an apprehension in the formof grounds as to
what the detenu s likely to do having regard to the

particulars of past activities which may be given so that
preventive detention for one of the purposes for which it
can be ordered is shown to have beconme necessary in his

case. The grounds and particul ars rmust have a rationa
nexus wth these purpose,. that is, they nust be relevant.
[33C-D, F].

Bhim Sen v. State of Punjab, [1952] S.C R 18 and Raneshwar
Shaw v. District Mgistrate, Buradwan & Anr., [1964] 4
S.CR 921, referred to

(f) A distinction between grounds which are nerely ' vague
and those which ,ire extraneous and irrelevant shoul d not be
over | ooked. Further particul ars can be asked for by the
detenu and supplied by the detaining authority to cure the
defect in a vague ground, but an extraneous ground  vitiates

t he detention order. If there is an extraneous or
irrelevant ground, the court cannot separate the irrelevant
from rel evant. The Court can only order release of the

detenu because an extraneous or irrelevant ground affected
the decision to detain. [33GH].

Tarapade De & Os. v. The State of Wst Bengal, [1951]
S.C.R 212 @218219, foll owed.

(g) But, whether sone of the grounds were only vague or
were irrelevant and extraneous to the purposes of the Act,
the detenu can nake a representation against them to. the
Advi sory Board. The Advisory Board has full jurisdiction to
declare a detention invalid or to recommend, after excluding
what nmay be vague or irrelevant, that the detention should
continue. [34F]

(2) In those cases where detention is vitiated only on the
ground that particulars were not supplied at the earliest
reasonably possible opportunity so that the right of a
detenu to nake a representation is held to be defeated, the
detention would, strictly speaking, not be vitiated ab-
initio, but, it would becone illegal only fromthe time when
the infringenent of the right to sufficient particulars to
make a representation takes place. In the present case,
Government has satisfactorily explained the tine taken in
considering the detenu’s representation, and, therefore, it
could not be said there was an undue delay which defeated
the right of the detenu to make a representation. The
representati ons show that the petitioners had disputed every
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single fact and nade detailed allegations justifying the
possession of the rice. Therefore- Governnment naturally had
to take sone tinme to verify the statenents of t he
petitioners. [34G H;, 35E-F]

Babul Mtra v. State of Wst Bengal & Os. AIl.R 1973 S.C.
197, Khai dam | bocha Singh etc. v. Stare of Manipur, [1972] 1
S.C.R 1022 and Deonarayan Mandal v. State of West Bengal
A l.R 1973 S.C. 1353, referred to.

(3)(a) It could not be said that the detaining authority had
not applied his mnd, on the contention that the allegations
made agai nst the petitioners were not true. It is not for
this Court to consider the correctness or otherw se of the
sections nmde on questions of fact in the returns filed by
t he Government.

(b) It could not also ‘be said that the det ai ni ng
authority had not applied-its mnd, because the Governnent
had taken nearly three weeks to verify the details, so that,
it rmust be presuned that they were not there before the
detention was ordered. The Governnent could not be presuned
to be in possession of all the facts taken into account by
the detaining officer. The detaining officer had not
consulted the Gover nment before ordering detention
Therefore, the time taken by the Governnent in making the
inquiries only shows that Governnent took care to verify the
correctness of allegations made by the petitioners’, or, in
other words, that it, on the contrary, applied its mind to
the facts of the cases. [36A-(C

(4) In a case of preventive detention where fairly triable
guestions of fact or |law, which can be nore ' appropriately
gone into an, decided by an Advisory Board, are pending
before the Board, the petition should be dism ssed as prena-
ture except in very exceptional circunstances. The Court,
no doubt, nust zealously protect the -personal  free-of
citizens against arbitrary or unconstitutional invasions of
it by executive authorities. But, to do that, it 'is not
necessary to

16

stultify what 1is, 1in some respects, the nore ‘effective
nmethod of consideration of the whole case by an Advisory
Board which could consider the sufficiency of grounds or
detention also. To allowthe legally prescribed  procedure
for protection of personal liberty to operate freely and
consistently with the social interests preventive detention
is nmeant to safeguard, appears to be the path of “judicia
wi sdom Even if sone of the grounds of detention are ~vague
but others could reasonably satisfy the detaining authority
that, to prevent nuch greater apprehended harm to socia
good fromthe anti-social activities of an individual, his
preventive detention is inperative, the sufficiency of  the
remai ning grounds of detention should be allowed to be
determ ned by those charged with the duty to consider the
guestion. The Court should not undertake to determine what
really and substantially is only a question of sufficiency

of grounds of detention. It is only where a vagueness  or
i ndefi niteness is di scl osed which either makes t he
satisfaction quite illusory and unreasonable or which really

di sables a detenu from making an effective representation
that the detention would be vitiated on such a ground. [37A-
H, 38A- B]

JUDGVENT:
ORIG NAL JURISDICTION : Wit Petitions Nos. 1496 and 1497 of
1973.
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Under Article 32 of the Constitution for issue of a Wit in
the nature of habeas corpus.

S. V. Cupte, J. P. Bhattacharjee, D. N. Mikherjee, Dilip
K. Hazarika and N. R Choudhury, for the petitioner (in WP.
1946/ 73).

J. P. Bhatt acharjee, D. N. Mukherjee, Dilip K Hazarika
and N. R Choudhury, for the petitioner in (WP. No.
1497/ 73) .

Niren De, Attorney-GCeneral of India and Naunit Lal for the
respondents (in both the petitions).

The Judgrment of MATHEW and MUKHERJEA JJ. was delivered by
MATHEW J. A dissenting opinion was delivered by Beg, J.
MATHIEW J. The petitioners question the legality of the
orders of detention dated 25-7-1973 passed by the District
Magi strate, Kanrup, under s.3(2)(a) of the Maintenance of
Internal Security Act, 1971, hereinafter referred to as the
"Act", and pray for issue of wits in the nature of habeas
cor pus.

The orders of detention state that the detaining authority
is satisfied that with a viewto prevent the petitioners
from acting in a manner prejudicial to the naintenance of
supplies and services essential to the conmunity in Kanrup
District, it is necessary that they should be detained in
Gauhati Jail with imediate effect until further orders.

On 30-7-1973, the petitioners surrendered thensel ves before
the Additional District Magistrate. On the sane day, each
of the petitioners was served with the order of detention
and also the grounds of detention together with a letter
inform ng himof his right to make a representation against
the order of detention to the State CGovernnent.

The grounds of detention served upon the petitioner Prabhu
Dayal Deorah read as follows :

" That vyou, being one of the partners and in the  active
managenent of Ms. Deora Flour and Rice MIIls, Zoo ' Road
Gauhati and Ms. Srinivas Basudeo, Fancy Bazar, Gauhati are
responsi bl e for unauthorised mlling of paddy in Ms. Deora
Flour and Rice MIIls at Zoo Road, Gauhati and smuggling of
the resultant rice to Meghal aya for earning undue profit.
You are al so responsi bl e for unauthorised

17

hoarding of rice and sugar in the, premises of Ms. Deora
Flour and Rice MIls at Zoo Road and M's. ~Srinivas Basudeo
at Fancy Bazar for the sole purpose of selling these
commodities at higher prices in and outside Gauhati for
profiteering.

"On 25-7-1973 the following quantities of paddy and rice
wer e unearthed and seized from your unauthorised ~possession
at Zoo Road (Deora Flour and Rice MIIs) prem ses.

1. Sali paddy ....147 bags
2. Ahi u paddy ....207 bags
3. Sali Mota rice (Arua)  ..... 239 bags
4. Ahu rice 5. Joha rice  ..... 8 bags
5. Joha rice L.l 14 bags

"That on 4-1-1972, 191 bags of sugar were seized by the
Suppl y Oficials of Gauhati from your unaut horised
possessi on at Messrs. Basudeo, Fancy Bazar, Gauhati.

" That on 16-5-1972 the supply officials seized 105.03
quintals of rice from your unauthorised possession at
Messrs. Srinivas Basudeo,. Fancy Bazar, Gauhati .

"That you indulged in such trade activities which created
acute scarcity and high prices of rice and sugar in GGauhati
mar ket .

"You are, thus acting in a manner prejudicial to the
mai nt enance of supplies and services essential to the
conmunity as a whole in this district and your being at
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| arge has jeopardi zed the naintenance of’ such supplies and

services to the community."

The grounds of detention served on the petitioner Raj Kumnar

Deorah read as follows :
"That you being a close associate of Shri
Prabhu Dayal Deora s/o Late Basudeo Deora of
Zoo Road, Gauhati and in the active managenent
of Basudeo, Fancy Bazar, Gauhati , are
responsi bl e for unauthorised mlling of paddy
in Messrs. Deora Flour and Rice MIls at Zoo
Road, Gauhati and snuggling of the resultant
rice to Meghalaya for earning undue profit.
You are also responsible for unauthorised
hoardi ng of rice and sugar in the prem ses of
Messrs. Deora Flour and Rice MIls at Zoo
Road and Messrs. Srinivas Basudeo at Fancy
Bazar for the sole purpose of selling these
comuodi ties at higher prices in and outside
Gauhati for profiteering.
"That on 25-7-1973 the followi ng quantities of
paddy and rice were unearthed and seized from
your unauthori sed possessi on at Zoo Road Deora
"Flour and Rice MIIs prem ses)

1. Sali paddy .. 147 bags
2. Ahu paddy .. 207 bags
3. Sali Mdta Rice (Arua) .. 239 bags
4. Ahu rice ....8 bags
5. Joha rice ... 15 bags
-L447SupCl / 74

18

"That on 4-1-1972, 191 bags of sugar were
sei zed by the supply officials of Gauhati from
your unaut hori sed possession at Messrs.
Srini vas Basudeo, Fancy Bazar, Gauhati.
"That on 16-5-1972 the supply officials seized
105.03 quintals of rice fromyour unauthorised
possession at Messrs. Srinivas Basudeo, Fancy
Bazar, CGauhati .
"That you indulged in such trade  activities
which created acute scarcity and high prices
of rice and sugar in Gauhati market.
"You are, thus acting in a manner prejudicia
to the maintenance of supplies and services
essential to the comunity as a whole in. this
district and your being at ~large has |jeo-
par di zed the mai ntenance of such supplies and
services to the comunity."
On 5-8-1973, each of the petitioners sent his representation
to the State Governnent through the jail authorities of
Gauhati raising various grounds against the validity of the
order of detention. Both representations were rejected by
the State Governnent on 28-8-1973 and their cases, together
with their representati ons were sent by the State Governnent
to the Advisory Board constituted under s.9 of the Act.
Three contentions have been advanced on behalf of the
petitioners in this Court: (1) that the grounds of detention
were vague and so the petitioners were denied of their
constitutional right to nake effective representations
agai nst the orders of detention; (2)that there was
i nordinate delay in disposing of the representations by the
Governnment and that was sufficient to vitiate the detention
of the petitioners, and (3) that the detaining authority did
not apply its mnd to the facts of the cases to find out
whether it was necessary to detain the petitioners for
preventing themfromacting in a manner prejudicial to the
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mai ntenance of supplies and services essential to the
conmuni ty.

The first ground for detention states that the petitioners
are responsible for unauthorised nmlling of paddy in Deora
Flour and Rice MIls and snuggling the resultant rice to
Meghal aya for selling it for earning undue profit. The
period during which the unauthorised mlling of paddy has
been carried on was not stated in the grounds of detention
nor is there anything to indicate when and how the resultant
rice was smuggled to Meghal aya for earning undue profit.
The fact that the grounds communicated to each of the
petitioners nention the seizure of paddy and rice from the
unaut hori sed possession of the petitioners fromthe mll in
guestion on 25--7-1973 gives no particulars as regards
unaut horised nilling of paddy or the snuggling of the
resultant rice to Meghal aya for earning undue profit. The
first round of detention was, therefore, vague and that is
sufficient to vitiate the detention orders.
The | earned. Attorney GCeneral, appeari ng for the
respondents did not contend that the first ground of
detention, taken by itself, was not vague, if smuggling of
rice to Meghalaya referred to the past activities of the
petitioners. But he said that the reasonable way to
19
understand that ground is toread it in such away as to
imply that the smuggling of the resultant rice to Meghal aya
was for earning undue profit and that snuggling was only the
purpose for which unauthorised mlling of paddy was done.
In the return filed on behalf of the respondents, this is
how t he ground is read
"Detailed particulars have been given in the
grounds as to the detection of unauthorised
paddy and mlled rice in the 1ocked godowns of
Ms. Deorah Rice and Flour MIls, Gauhati and
in view of the circunstances stated in the
previous paragraphs, the purpose of hoarding
rice and mlling paddy in unauthorised manner
was to smuggle the goods for undue  profits.
The ground clearly and unanbi guously /states
t hat the petitioner. is responsible, for
unaut horised nmlling of paddy in Ms. Deor ah
Rice and Flour MIls at Zoo Road, Gauhati ~for
the purpose of snmuggling the rice to Meghal aya
for earning undue profits. The materials  on
which the latter part of the grounds
i.e. snmuggling of result and rice to Meghal aya
for earning undue profits is based are the
materials which have been nentioned in_ the
precedi ng paragraphs and, as held earlier by
this Hon ble Court, are not necessary to be
mentioned in the grounds".
There can be no doubt that the first ground postulated that
the petitioners were indulging in unauthorised mlling of
paddy and al so in smuggling the resultant rice to Meghalaya
for earning undue profit. As already stated no particular
i nstance of snuggling was given, no;the period during which
the smuggling operation was carried on nentioned in the
ground. We could have understood the contention of’ the
| earned Attorney General if the ground had stated that the
petitioners were responsible for unauthorized mlling of
paddy and that was for the purpose of snuggling the
resultant rice to Meghal aya for earning undue profit. Then
it could have been said that no particulars about the
smuggling would be available as it was only a natura
inference of the purpose of the wunauthorized mlling of
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paddy. W would have to adopt the vocabulary of hunpty
dunpty if we are to read the ground in the way in which it
has been read in the return filed on behalf of the
respondents. W have no hesitation in holding that the
first ground is an independent around and refers to the past
activities of the petitioners nanmely unauthorised nothing of
paddy and the smuggling of the resultant rice to Meghal aya
for earning undue profit.

It was said that grounds are nothing but "conclusion of
facts and not conplete recital of facts" and when article
22(5) of the Constitution says that the grounds on which the
detention order has been made nust be communicated to the
detenu it 'Can only nean that the detaining authority nust
supply himwth his conclusions of facts and the dictum of
Kania, CJ., witing for the mgjority, in the State of
Bonbay v. Atnma Rant Sridhar Vaidya(l) was cited in support
of it. But we think that the learned judge was carefu

enough ~to point out that if the representation has to be
intelligible to nmeet the charges contained in the grounds,
the i nformation conveyed nust be sufficient

(1) [1951] S.C.R 167, at 178.
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to attain that end. I n ot her words, t he majority
decision in that case assuned that the requirenent of
article 22(5) will 'not be satisfied unless the detenu is

given the earliest opportunity to make a representation
agai nst the detention and that no opportunity to make the
representation can be effective unless the detenu is
furnished with adequate particulars of the grounds of
det enti on.
In Dr. Ram Krishan Bhardwaj v. The State of Delhi and
QO hers(1l) Patanjali Sastri, J. speaking for the Court
assumed that in Atma Ram Sridhar Vaidya' s Case(2) the
majority decision was that the detenu has the right. to be
furnished with full ©particulars to nake an ef fective
representation. The Court also said that the constitutiona
requirenment nust be satisfied.in respect of each of the
grounds comruni cat ed.
As one of the grounds comunicated to the petitioners is
found to be vague, the detention orders rnust be pronounced
to be bad on the basis of a series of decisions of this
Court (see The State of Bonbay v. Atma Ram Sridhar
Vaidya(1l); Dr. RamKrishan Bhardwaj v. The State of  Del hi
and Qhers(2); Mtilal Jain v. The State of Bihar(3), and
Mshrilal Jain 'v. The District Mgistrate, Kanrup, and
others(4). decisions followed the decision of the  Federa
Court in Keshav Tal pade v. Enperor (5) where it was said:
"If a detaining authority gave four reasons
for detaining a man, without distinguishing
between them and any two or three of the
reasons are held to be bad, it can “never be
certain to what extent the bad reasons
operated on the mind of the authority or
whet her the detention order would have been
nmade at all if only one or two good reasons
bad been before them™
We cannot predicate that if the first ground was excluded,
detaining authority would have passed the order. The fact
that one of the grounds nentions that paddy and rice had
been wunearthed and seized fromthe unauthorized possession
of the petitioners fromthe rice mll in question on the
date of the detention order would not necessarily lead to
the inference that the petitioners have been indulging in
unauthorized milling of paddy, nuch less that they were
smuggling the resultant rice to Meghal aya for earning undue
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profit. it cannot, therefore, be said that the first ground,
nanel vy, t hat t he petitioners are responsi bl e for
unaut horised mlling of paddy and smuggling of the resultant
rice to Meghal aya for earning undue profit, is a conclusion
reached fromthe fact of seizure of paddy and rice on 25-7-
1973 or the seizure of rice on 16-5-1972 "from their
unaut hori zed possession at Messrs. Srinivas Basudeo, Fancy
Bazar, Gauhati."

These are not only cases where one of the grounds of
detention was as vague, but al so cases where the detaining
authority did not apply its mind at all to one of the
grounds of detention. |If the detaining authority had no
particulars before it as regards the snuggling operation

how was it possible for it to have been satisfied that the
petitioners

(1)[1953] S.C.R 708. (2) [1951] S. C. R 167 at 178

(3) [1968] 3 S.C. R 587.(4) [1971] 3 S.C. 693,

(5) A/J1T.R 1943 F.C. 1, at 8.
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were snuggling rice to Meghalaya for earning undue profit ?
If there _was any particular instance of smuggling of the
kind in the nind of the detaining authority, it would have
been possible for it to specify the particular instance at
| east in the grounds.

We think that the fact that the Advisory Board would have to
consider the representations of the petitioners where they
have also raised the contention that the grounds are vague
woul d not in any way prevent this Court fromexercising its
jurisdiction wunder  article, 32 of the Constitution. The
detenu has a right under article 22(5) of the Canstitution
to be afforded the wearliest opportunity of  naking a
representation against the order of detention. That
constitutional right includes withinits conpass the right
to be furnished with adequate particul ars of the grounds of
the detention order. And, if their constitutional right |Is
vi ol ated, they have every right to cone to this Court under
article 32 conplaining that their detention is/ bad as
violating their fundanental right. As to what the  Advisory
Board might do in the exercise of its jurisdiction is not
the concern of this Court. This Court is only concerned
with the question whether any of the grounds conmuni cated to
the petitioners was vague which would preclude them from
maki ng an effective representation. W do not think that
because the representations of the petitioners are pending
consideration before the Advisory Board and the Advisory
Board would also go into the question of the vagueness of
the grounds conmunicated to them, this Court should not
exercise its jurisdiction under article 32. In other words
we cannot agree wth the proposition that because the
Advi sory Board was seized (if the natter when the wit
petitions were filed and would al so consider the contention
of the petitioners in their representations that the ,,-
rounds were vague, we should not interfere with the orders
of detention on the ,core that one of the gr ounds
conmuni cated to the petitioners was vague.

The Attorney Ceneral strongly relied on the decision of this
Court in Lawence Joachim Joseph D Souza v. The State of
Bonbay(1). There it was held that if the nature of the
activity for which detention was ordered was such that no
better particulars could be given, the, detention order
cannot be struck down as bad, In that case the ground of
detention was that with the financial help of the Portuguese
Covernment the petitioner there was carrying on espionage
activities with the hel p of underground workers and that he
was al so collecting intelligence about security arrangenents
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on the border area and was making the intelligence avail able
to the Portuguese authorities. 1In answer to the contention
that the ground was vague as no particulars were furnished,
the Court first referred to the majority decision in Atma
Ram Sridhar Vaidya's Case(2) as laying down that the
constitutional right of a detenu wunder article 22(5)
consists of two conponents, nanely, the right to be
furni shed with the grounds of detention and the right to be
af forded the earliest opportunity for naking representation
against the detention which inplies the right to be
furnished with adequate particulars of the grounds of
detention to enable proper representation being nade and
then said (at p. 391) :-

"These rights i nvol ve cor respondi ng

obligations on the part of the detaining

authority. It follows that the authority

(1) [1956] S.C. R 382.

(2) [1951] S.C.R 167 at 178.
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under a constitutional obligation to furnish
reasonably definite ~grounds, as well as
adequat e particulars then and there, or
shortly  thereafter. But the right of the

detenu to be furnished particulars, is subject
to the limtation under article 22(6) whereby
di scl osure of facts considered to be against
public interest cannot be required. It is
however to be observed that ‘under article
22(6) the facts which cannot be required to be
di scl osed are these "which such. authority
considers to be against public interest to

di scl ose. "
No question of public interest is involved in the ‘case in
hand. At any rate, no such pleahas been put forward in
the, return. VWhet her we woul d have harkened to any such
plea in this case, if put forward, is another matter. Any
general observations in that judgnent will have to be read
in the light of the paranount consideration of public

interest involved therein

Nor are we satisfied that the fact. that the petitioners
could have asked for further particulars but that they did
not do so, would be enough to salvage the orders of
det enti on. The, right to call for particulars has been
recogni zed in Atma Ram Sridhar Vaidya' s Case (1) as flow ng
from the constitutional right to be afforded a reasonable
opportunity to nake representation. This Court said in
Law ence Joachim Joseph D Souza's Case(2) that if the
grounds are not sufficient to enable the detenu to make a
representation, the detenu, if he Ilikes may ask for
particul ars whi ch woul d enabl e him to nake t he
representation and the ?act that he had made  no such
application for particulars is, a circunstance which may
well be taken into consideration, in deciding whether the
grounds can be considered to be vague.

If a ground comunicated to the detenu is vague, the fact
that the detenu could have, but did not, ask for further
particulars is inmaterial. That would be relevant only for
consi dering the question whether the ground is vague or not.
In this view of the, matter, we do not think it necessary to

consi der the guestion whether the disposal of the
representations by the Government was inordinately delayed
and for that reason the detention orders are vitiated. Nor

is it necessary for us to consider the other question
whet her the detaining authority did apply its mind to the
ot her grounds nentioned in the grounds comrunicated to the
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petitioners.

The facts of the cases might induce nournful reflection how
an honest attenpt by an authority charged with the duty of
taking prophylactic measure to secure the maintenance of
supplies and services essential to the community has been
frustrated by what is popularly called a technical error
W say, and we think it is necessary to repeat. that the
gravity of the evil to the community resulting from anti-
social activities can never furnish an adequate reason for
invading the personal liberty of a citizen, except in
accor dance with t he procedure est abl i shed by t he
Constitution and the laws. The history of personal liberty
is largely the history of insistence on observance of
procedure,. GCbservance of procedure has been the bastion
agai nst wanton assaults

(1) [1951] S.C.R 167. at 178.

(2) [1956] S.C. R 382.
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on personal |iberty over the years. Under our Constitution
the only, guarantee of personal |iberty for a person is that

he shall not be deprived of it except in accordance with the
procedure est abl i shed by 1 aw. The need t oday for
mai nt enance of supplies ~and services essential to the
conmunity cannot be over-enphasized. " There wll be no
soci al security wi thout mai ntenance of adequate supplies and
services essential to the community. But social security is
not the only goal of a good society. ~There are other val ues
in a society. Qur country is taking singular pride in the,
denocratic ideals enshrined in its Constitution and the nost
cherished of these ideals is personal liberty. It would
indeed be ironic if, in. the nane of social security, we
woul d sanction the subversion of this liberty. W " do not
pause to consider whether social security is nore ' precious
than personal liberty in the scale of  values, for, any
judgrment as regards that would be but a value judgnent on
whi ch opinions mght differ. But whatever be its imnmpact on
the nmaintenance of supplies and services essential / to the
conmunity,’when a certain procedure is prescribed by the
Constitution or the laws for depriving a citizen of his
personal liberty, we think it our duty to see that that
procedure is rigorously observed, however strange this night
sound to sone ears.

The petitioners are entitled to be released from
custody. We nmke the rule nisi absolute and order the
i medi ate rel ease of the petitioners from custody.

BEG J. The petitioners Prabhu Dayal Deorah and Raj Kunar
Deorah, have filed separate petitions for wits ~of habeas
corpus and orders of release after investigating questions
raised by them against their detention orders dated 25-7-
1913 nade following a Police raid on 25-7-1973 at the stores
of the Deorah Flour and Rice MIls at Zoo Road, ~Gauhati .
The identically worded orders of the District Mgistrate,
Kanrup, against themstate that the detaining authority is
satisfied that, with a viewto preventing themfrom acting
in a manner prejudicial to the mmintenance of supplies —and
services essential to the community in the Kammup District,
it is necessary that they be detained at Gauhati Jail wth
i medi ate effect until further orders. The orders nentioned
that they are being passed under Section 3 (2) (a) of the
Mai nt enance of Internal Security Act, 1971 (hereinafter
referred to as "the Act). The orders also intimate that
grounds of detention will be served on the detenus wthin
five days.

On 30-7-1973, soon after each petitioner had surrendered in
the Court of a Magistrate on that very date, the District
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Magi strate, Kanrup, sent the grounds of detention to each
petitioner with a letter inform ng the detenu of his right
to meke a representation against the order by which he had
been detained and also that he has a right, if he so
desires, to appear before the Advisory Board, to which his
case would be submitted within before thirty days of the
detenti on.
24
Th grounds of detention served upon Prabhu Dayal Deorah on
the afternoon of 30-7-1973 read as foll ows
"That you, being one of the partners and in
the active management of Ms. Deora Flour and
Ri ce MIls, Zoo Road, Gauhati and M s.
Srinivas Basudeo, Fancy Bazar, Gauhati are
responsi bl'e for unauthorised mlling of paddy
in Ms. Deora Flour and Rice MIlIs at Zoo
Road,” CGauhati and snuggling of the resultant
rice to Meghalaya for earning undue profit.
You are also responsible for unauthorised
hoardi ng of rice and sugar in the prem ses of
Ms. Deorah Flour and Rice MIls at Zoo Road
and M's. Srinivas Basudeo at Fancy B@for the
sol e purpose of selling these commodities at
hi gher prices in and outside Gauhati for
profiteering.
That on 25-7-73 the following quantities of
paddy and rice were unearthed and seized from
your ' unaut hori sed possession ‘at Zoo Road
(Deora Flour and Rice MI1s) prenises.

1. Sal i Paddy B
bags.
2. Ahu Paddy ...207
begs
3. Sali mota rice (Arua) ...239
begs.
4. Ahu rice L. 8
bags.
5. Joha rice .. 15
bags.

That on 4-1-1972191 bags of
sugar were seized by the Supply officials  of
Gauhati from your unaut horised possession at
Messrs. Srinivas Basudeo, Fancy Bazar
Gauhati .
That on 16-5-72 the Supply officials seized
105.03 quintals of rice fromyour unauthorised
possessi on at Messrs. Srinivas Basudeo, Fancy
Bazar, Gauhati .
That you indulged in such trade  activities
which created acute scarcity and high prices
of rice and sugar in Gauhati nmarket.
You are, thus acting in a nanner prejudicia
to the maintenance of supplies and services
essential to the community as a whole in  this
district and your being at |arge has |eopar-
dised the naintenance of such supplies and
services to the conmmunity.

sd/- Illegible
30-7-72

District Magistrate,
Kanr up".

The grounds of detention served on the, afternoon of 30-7-
1,973 upon Raj Kumar Deorah read as follows:
"That you being a close associate of Shr
Prabhu Dayar Deora S/o Late Basudev Deora of
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Zoo Road. Gauhati and in t he active
nmanagenent Basudeo, Fancy Bazar, Gauhati, are
responsi bl e for unauthorised mlling of paddy.
in Messrs. Deora Flour and Rice MIls at Zoo
Road, Gauhati, and snuggling of the resultant
rice to Meghal aya for earning un-

25

due-profit. You are also responsible for
unaut hori sed hoarding of rice and sugar in the
prem ses of Messrs. Deora Flour and Rice
MIls at Zoo Road and Messrs. Srini vas
Basudeo at ties at higher prices in and
out si de Gauhati for profiteering.

That on 25-7-73 the following quantities of
paddy and rice were unearthed and seized from
your unauthorised possession at Zoo Road

(Deora Flour and Rice MIls prenises).

1. Sali paddy ... 147
bags.

2. Ahu paddy ...207 bags.
3.Sali Mdta rice (Arua) ..239 bags.

4. Ahu rice ....8 bags.

5. Joha Rice .. 15 bags.

That on 4-1-72, 191 bags of sugar were seized
by the supply officials of Gauhati from your
unaut hori sed possession at Messrs. Sri ni vas
Basudeo, Fancy Bazar, Gauhati.

That = on 16-5-72 the supply officials seized
105. 03 quintals of rice fromyour unauthorised
possession at Messrs. Srinivas Basudeo, Fancy
Bazar, CGauhati .

That you indulged in such trade activities
which created acute scarcity and high " prices
of 'rice and sugar in Gauhati nmarket.

You arc, thus acting in a manner prejudicia
to the maintenance of supplies and services
essential to the comunity as a whole /in this
District and your being at |arge has jeopardi -
zed the nmmintenance of such supplies and
services to the conmunity.

Sd/ -
District Magistrate
Kanr up"
On 5-8-1973, Prabhu Dayal Deorah sent his representation to
the State Governnent through the Jail ~authorities of

Gauhati. He alleged in his Habeas Corpus petition dated 13-
8-1973 to this Court that his representati on had  not been
di sposed of by the State Governnent till then.  Apart from
conplaining that the grounds served upon himwere so  vague
and devoid of particulars as to nullify his constitutiona
right of making a representation against the “order of
detention, he also alleged that, as a criminal prosecution
had comenced against himon 28-7-1973, for the alleged
unaut hori sed possession of hoarded rice on 25-7-1973, a
det ention order against him on the basis of this
allegation, was illegal as the charge against himcould be
dealt wth in the course of the crimnal prosecution. The
petitioner denied the correctness of the allegation that he
had hoarded rice in an unauthorised fashion. He claimed to
have the authority. to keep the rice in question at Zoo
Road, Gauhati, on the ground:

"That the aforesaid Deorah Rice and Flour MII

used to get paddy from Food Corporation of

India for the purpose

26
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of mlling and the said mll did rice mlling
job only as a licencee under the Rice MIlling

(Regul ation) Act of paddy allotted by the Food

Corporation of India and given for the purpose

of mlling by other authorised persons".
As regards 191 bags of sugar seized on 4-1-1972 from Ms.
Srinivas Basudeo, Fancy Bazar, Gauhati, of which also Prabhu
Dayal Deorah was a partner, the petitioner clained that it
was covered by a licence (Annexure 'g’ to the petition), the
annexed copy of which showed that it was a provisiona
licence renewed on 27-3-1973 retrospectively for the years
1971 and 1972. Accordingly to the detaining authorities
this did not prevent the possession of sugar seized from
being wunauthorised at the tinme of its seizure. As regards
105.03 quintals of rice seized on 16-5-72, the petitioner
deni ed "any seizure of rice fromthe unauthorised possession
of Ms. Srinivas Basudeo on 16-5-72F. He went on to
explainthat, as the firmhad a licence for dealing in rice,
the possession of it could not be unauthorised. In this
way, at least the seizure of rice was admitted, but, what
was di sputed was that its possessi on-was unauthorised on 16-
5-72. The reply of the detaining authorities, set out in
the affidavit of the Joint Secretary to the GCovernnment of
Assam was that there was no licence for this rice and that
this was released /only after a warning and directions were
given to the petitioner as to how it should be dealt with.
Raj Kumar Deorah had denied connection wth both the
partnershi ps nentioned above. It is, however, clear from
the affidavit filed in reply that he was found at the
prem ses at the tine of the seizure on 25--7-1973. He also
repeat ed the expl anations given by Prabhu Dayal Deorah such
as that the rice was held on behalf of the Food Corporation
of India or of Ms. P. K Gogoi & Co., or "other authorised
persons’ . The detaining, authorities had f ound t he
al | egati ons to be false —after contacting t he Food
Corporation and Ms. Gogoi & Co. It was also revealed by
the returns made in this Court that the petitioners, who
were present when the stores were raided, had run away from
the premi ses on one pretext or another and that nobody there
could explain how the storage of all the rice found boarded
was aut hori sed. The replies filed also showed that the
sour ces of the total quantities seized had remai ned
unexpl ai ned and that the quantities recovered were not shown
to be covered by required authority or licences under -the
I aw.
The petitioners had tried to controvert the allegations nmade
against them by the detaining authority " but - had not
succeeded in satisfying the Governnent of Assam about the
correctness of their stands either on questions of fact or
of law raised by them Their lengthy representations
submitted to the Govt. on 6-8-1973 had been rejected on
28-9-1973, Dby the Govt. of Assamafter due inquiries into
all egations made by the petitioners. Their cases,  wth
their representations, had been sent by the Covernnment  of
Assam to the Advisory Board constituted under Section 9  of
the Act. The Advisory Board, before which the petitioners’
cases are pending, had the jurisdiction to consider all the
contentions of the detentes on questions of fact and |aw
arising in their cases. The Board had to report to the
Government within ten weeks fromthe date of detention "as
to whether there is or not
27
sufficient cause for the detention of the person concerned"
The recomendati on of the Advisory Board to release a detenu
was bi nding on the Government.
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The rel evant provisions of the Act regulating the procedure

and, powers of the Board nay be set out here:
"Sec. 10. Reference to Advisory Board.-Save
as otherw se expressly provided in this Act,
in every case where a detention order has been
made under this Act , the appropriate
Government shall, within thirty days from the
date of detention wunder the order, place
before the Advisory Board constituted by it
under Section 9 the grounds on which the order
has been made and the representation, if any,
made by the person affected by the order, and
in case where the order has been made by an
of ficer, also the report by such officer under
subsection (3) of Section 3.
11. Procedure . of Advisory Boards.-(1) The
Advi sory Board shall after considering the
materi al's placed before it and, after calling
for such further ‘information it nay deem
necessary fromthe appropriate Governnent or
fromany person called for the purpose through
the appropriate Government or fromthe person
concerned, and if, in any particular case, it
considers it essential soto do or if the
person concerned desires to be heard, after
hearing himin person, submt its report to
the  appropriate Government within ten weeks
fromthe date of detention.
(2) The, report of the Advisory Board shal
specify in a -separate part- thereof t he,
opi nion of the Advisory Board as to, whether
or not there is sufficient cause for the
detention of the person concerned.
(3) VWen there is-a difference, of | opinion
among the, menmbers formng the Advisory Board,
the opinion of the majority of such  nenbers
shall be deened to be the opinion. of the
Boar d.
(4) Nothing in this section shall entitle
any person agai nst whom a detention order has
been nade to appear by any | egal practitioner
in any matter connected with the reference to
the Advisory Board, and the proceedi ngs of
the Advisory Board and its report, —excepting
that part of the report in; which the opinion
of the Advisory Board is specified, shall be
confidenti al
12. Action upon the report of Advi sory
Board.-(1) In any case where the Advisory

Board has reported that there. is in its
opi nion sufficient cause for the detention of
a person,. the appropriate Government nay

confirm the detention order and continue the
detention of the person concerned for  such
period as it thinks fit.
28
(2) In any case where the Advisory Board has
reported that there is in its opinion no
sufficient cause for the detention of the
person concerned, the appropriate Governnent
shal | revoke the detention order and cause
the person to be released forth with".
Three contentions have been advanced on behalf of the
petitioners in an attenpt to assail the legality of their
det enti ons. They are : firstly, that the grounds are too
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vague and indefinite so that the detention orders are
vitiated particularly because the Constitutional right of
maki ng an effectual representation against the detention
orders is defeated; secondly, that there was inordinate
delay in disposing of the representations of the petitioners
which, by itself, was enough to vitiate the continued
detention of the petitioners; and, thirdly that the detain-
ing authorities had not applied their mnds to the facts of
the cases with a view to determining the need for detaining
the petitioners for preventing themfrom acting in any
manner prejudicial to the "maintenance of supplies and
services essential to the community”. | will take up each
of these three grounds seriatim

On the first question, there is considerable dispute between
the two sides as to whether any ground is really vague. The
| earned Attorney General —conceded that the first t wo
paragraphs of the grounds would be vague if they were to
constitute separate -grounds and were to be considered in
i sol ation fromthe succeedi ng paragraphs giving particul ars.
This, however, is not, according to the Attorney GCeneral
the correct way of reading the docunent constituting the
grounds with their particulars. It is submitted that it 1is
obvious that the first two sentences are conclusions based
upon the particulars of recoveries made fromthe prem ses of
Ms. Deorah Flour and Rice MIls at Zoo Road, Gauhati, and
of Ms. Srinivas Basudeo at Fancy Bazar, Gauhati. The
alleged responsibility of the petitioners for smuggling to
Meghal aya, where it was being sol d at higher rates, was said
to be nothing nore than a reasonable inference from patent
facts, Simlarly, the last  two par agr.aphs, al | egi ng
i ndul gence in "trade activities which created scarcity and
high prices of rice and sugar in Gauhati Market" and the
prejudice caused to the "maintenance of supplies and
services essential to the community as a whole in this
district" and the effect of leaving the petitioners "at
large" are said to be inferences and forecasts resulting
from particulars of recoveries of rice and sugar /said to
have been found boarded in an unauthorised manner at the
times and. places shown there. The three dates on/ which
recoveries of hoarded sugar and rice were made, that is to
say, 4-1-1972, 16-5-1972, and 25-7-1973, were stated. The
pl aces fromwhich the recoveries were made ,ire also clearly
speci fi ed. The quantities of rice and sugar recovered on
each occasion are given. So far as the recovery of rice on
25-7-1973 is concerned, the five qualities of rice recovered
are also nentioned. It was this particular, about qualities
of rice which nade it possible to say that no part of the
rice recovered could be a part of "Wnter Lahi Paddy”
allotted to the Deorah Flour and Rice MIls by the  Food
"Corporation of India at Gauhati .

It has been very fairly and properly conceded by the | earned
Counsel for petitioners that seriously disputed questions of
fact cannot be

29
Properly decided by this Court upon a wit petition under
Article 32 of the Constitution. Mreover, it lies wthin

the power and province of the detaining authorities to
i nvestigate and consider the correctness of the explanations
gi ven by the detenus of the recoveries made. It is apparent
that they have not accepted the versions of the petitioners
either about the sources of supplies of the quantities of
sugar and rice shown to have been recovered or about the
alleged authority. or licence possessed by the petitioners
at the tines when the recoveries were made. They had also
not accepted the correctness of the assertion of Raj Kunmar
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Deorah that he had nothing to do with the two partnership
firns involved. W are unable, upon the materials on record
and in the proceedings before us now, to declare that the
all egations constituting the grounds of detention are
basel ess. Nor doe,-, that really fall within our province
to determ ne. W can, however, go into the question whether
the grounds are so vague as to disable the petitioners from
nmaki ng effective representations against the det ention
orders or otherwi se vitiate the detention orders.
If we accept the interpretation put by the Attorney GCenera
upon the grounds of detention, they could not be said to be
vague al though they could be said to be badly drafted. The
sentences at the beginning and end of the docunent stating
t he grounds in each case apparently constitute t he
concl usions or inferences reached fromthe particulars given
in the body. of the docunment.. | do not see why the basic
principle that a docunent,, in order to correctly understand
its neaning, should be read as whole should not be applied
here. 'After perusing the copies of the | engthy explanations
submitted by the petitioners to the Government, where, after
asserting that they were unable to, understand or rmake
representati ons agai nst the grounds of detention, because of
vagueness, they proceed to refute the allegations of fact
contained in the particulars of the recoveries made, it is
difficult to see howthe petitioner were really prejudiced
by the alleged vagueness or infirmty in’ drafting the
grounds,
Assumi ng, however, ' that there was sone ‘infirmty or
vagueness in some parts of the documents containing the
grounds, can it be said that it was of such a kind as to
vitiate the detention orders? This Court, following the
principles laid down in Keshav, Tal pade v. Enperor,(1l) has
held in sonme cases that even if sone of the grounds ,ire
vague the detention is vitiated. |~ am respectfully, unable
to concur with this view
The principle laid down in Tal pade*s case (Supra) was  wth
reference to grounds, sonme of which were good and the others
extraneous to the purposes for which detention ‘could be
or der ed. Moreover, there was no question there of a
scrutiny of grounds by an Advisory Board which could
separate the good fromthe bad.

The Federal Court said (at page 8)

"If a detaining authority gives four reasons

for detaining a man, without distinguishing

bet ween them and any two

(1) Al.R [1943] F.C. p. 1 and p. 8.
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or three of the reasons are held to be bad, it
can never be certain to what extent the bad
reasons operated on the mnd of the authority
or whether the detention order woul d have been
made at all if only one or two good reasons
had been before them
The cases cited before us to contend that vagueness  of
grounds given for detention would vitiate detention orders
were,: Dr. RamKrishan Bhardwaj v. The State of Delhi &
Os.(1) Mtilal fain v. State, of Bihar & Ors.;(2) Mshrila
fain v. the District Magistrate, Kanrup & Os.(3) Ranmeshwar
Lal Patwari v. State of Bihar;(4) and the State of Bonbay v.
Al ma Ram Sri dhar Vai dya. (5).
In Vaidya' s case (Supra) the Bonmbay Hi gh Court had allowed a
Habeas Corpus petition because the grounds did not give the
time, place, and nature of the activities indulged in by
the petitioner so that his right to nake a representation
was def eated, although, the Bombay H gh Court had also held
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that the particulars, which were subsequently supplied to
the detenu by the Comm ssioner of Police, were enough to
enabl e himto nmake an effective representation. A Bench of
five Judges of this Court held that there had been no
contravention of the constitutional right to nake a
representation. It was explained there that grounds which
have to be communicated to the detenu were conclusions from
facts, ~constituting particulars, all of which need not be
conveyed to the detenu sinultaneously. The particulars
suppl i ed subsequently were enough to renove the uncertainty
from the grounds. |If what nay appear vague can be made
definite by supplying particulars afterwards, it follows
that, a fortiori vagueness in the earlier ,or any other part
of a docunent may be renpved by the particulars contained in
the remaining parts of the very docunment containing grounds.
It was also held by this Court in Lawence Joachim Joseph
Di souza v. The State of Bonbay.(6) that the detenu has a
right to call ~for particulars. This inmplied that nmere
al | eged vagueness of grounds or i nsufficiency of
particulars, wthout calling upon the detaining authority to
renmedy this defect, may not be enough to vitiate a detention
or der.
In Rameshwar Lal Patwari’s case (Supra) reliance was placed
on Shibban Lal Saksena v.State of UWP.,(7) and Keshav
Tal pade- v. King Enperor’s case (Supra), but all the grounds
were found to be vitiated. It was held after exam ning one
ground after another page 514)

“I'n this case at |east two grounds are vague,

one ground is found to be false and of the

remaining- in one there is no explanation and

in the other there is a | ame excuse that the

driver of the truck did not furnish the ful

i nfornmati on.

(1) [1953] S.C.R p. 708.(2) 119681(3) S.C. R

p. 587

(3) [1971](3) S.C.C p. 693.(4) [1968](2)
S.C.R 505

(5) [1951] S.C.R 167, (6) [ 1956]
S.C.R p 382

(7) [1954] S.C.R 418,
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The <case is thus covered by our ruling that
where sone grounds arc found to be nonexisting
or are cancelled or given up, the -detention
cannot be justified. It is further covered by
our decisions that if the grounds -are not
sufficiently precise and do not fami'sh details

for the pur pose of maki ng ef fective
representation the detention can be  ques-
tioned".
Simlarly, in Mshrilal Jain's case (Supra), although each
of the two grounds was found to be vague, it was | held,

relying upon the cases of Rameshwar Lal Patwari (Supra),
Pushkar Mikherjee & Ors. v. State of West Bengal (1), —aid
Motilal Jain's case (Supra), and Keshav Tal pade’'s case
(Supra), that, even if one of the two grounds was vague, it
woul d vitiate the detention. It was noticed, in this case,
that the petitioner’s contention was that he had no
ef fective opportunity of naking a representati on because the
grounds were vague. H's complaint to the Govt., which
i ncluded the grievance that the grounds were vague, had been
rej ected.

In Motilal Jain's case (Supra), after examining the various
cases decided by this Court, Bench of six Judges of this
Court held that the grounds under consideration there
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i ncl uded one, ground which was vague and another which was
non-exi stent with the result that the detenu did not get an
effective opportunity to satisfy the Advisory Board about
the insufficiency of the grounds of detention

In Dr. RamKrishan Bhardwaj’'s case (Supra), a detention,
under . Section 3 of the Preventive Detention Act of 1952,
was held to be vitiated on the ground that one of the
grounds was vague so that his constitutional safeguard, by
getting an opportunity of making a representation against
his detention had been inpaired. This was a decision under
the provisions of an enactnent of 1952.

In none of the cases cited before us was the question raised

or deci ded whether, 1in a case where representations
i ncludi ng those agai nst vagueness of grounds, were made and
wer e pendi ng before an Advi sory Board, which had full power

to consider all objections on questions of fact and law and
to reject any particul arground or grounds for vagueness or
irrelevance and to reconmend appropriate action after
consi deri ng whet her the residue was sufficient for
detention, ~the -detenu could be held to have been really
deprived of the right to nake a representation. It is true
that the detenu has a right under Article 22(5) of the
Constitution to be afforded the wearliest opportunity of
maki ng a representation against the order. That opportunity
had been afforded to the detenus before us and they had made
representations which included the grievance that sone of
the grounds were so vague and indefinite so as not to be
intelligible.

Wth great respect for the views of ny |earned brethren,
with which | regretfully differ, it seenms to ne. that the
guestion whether a detenu was or was not - given due
opportunity of naking an effective representation, in a
particular case, is largely a question of fact which nust

(1) [1969] (2) S.C.R 635.
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be deci ded after taking into account the totality of facts.
It cannot be satisfactorily decided by nerely | ooking at the
grounds of detention in every case. There can be no really
bi nding authority unless sone principle is laiddow on a
guestion which has to be determined primarily on the
particul ar facts of each case

The Advisory Board is given ten weeks’ tine fromthe date of
detention, by provisions of Section 11(1), to nmke its
report. The wvalidity of Section 11(1) has not been
chal | enged before us on the ground of conflict with Article
22(5). The right of being afforded the earliest -possible
opportunity of nmaking a representation is one thing and the
right of having it considered and decided within a parti-
cular tinme is another. But, the right of making the
representati on cannot be construed so unreasonably as to
practically denolish the wunchallenged power, “under a
constitutionally valid statutory provision, to consider and
deci de the objections contained in a representation. There
may be, occasionally, cases where the grounds of detention
may, prima facie, showthat the detention is invalid or
ordered for sone collateral purpose in excess of power to
detain, or; the facts indicating denial of the right of
making an effective representation may be so patent and
clear that it would be an unnecessary prolongation of an
illegal detention to wait for the opinion of the Advisory
Board. Such cases woul d, however, be exceptional

When the Advisory Board has full power to consider every
ki nd of representation against grounds of det ention

including a grievance that any grounds are too vague or
indefinite to be understood or to enable a detenu to make an
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ef fective representation, the detenue should ordinarily wait
at least wuntil the report has been made by the Advisory
Board before complaints that he has been really. deprived
of any right under the Act. |If the provisions of Section
11(1) of the Art ,ire valid he could not conplain that he
has been denied a constitutional right of making a
representation nerely because his case could remain pending
for decision before an Advisory Board for ten weeks. Mor e-
over, that is not a ground for assailing either of the two
detenti ons before us.

As the matter is pending before the Advisory Board, it is
not really necessary for us to give a definite or fina

opi nion on the question whether any of the grounds supplied
to the petitioners is vague. | also think that it 1is not
necessary to give a decision, at this stage, on the correct
interpretation to be placed upon the grounds of detention

I will content nyself by indicating the |ines on which cases
i ke the ones before us should be deci ded.

I  rmay nention here two cases cited by the Attorney Genera

to submi't how the grounds supplied rmay be interpreted. In
Naresh Chandra Ganguli v. The State of Wst Bengal &
Os.,(1) a distinction was nmade between the objects of
detention, which sonmetines find a place in grounds, and the
particulars which ‘contain facts on which the grounds are
based. It was held here that the grounds., read in the

1) [1960] (1) S.C R 411
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context of particulars supplied, were neither vague nor
irrel evant. In Lawrence Joachim Joseph DSouza's case
(Supra), it was held that, having regard tothe nature of

the activity for which preventive detention was ordered, no
better particulars could be given.

It has to be borne in mnd that preventive detention is not
punitive detention. Hence, the nere fact that @a past
occurrence, used for forecasting probable future conduct of
the detenu, <could also be the  subject matter of a
prosecution for an of fence, would not affect the validity of
preventi ve detention

Preventive detention orders involve forecasts, in genera
terns, based on past conduct of which particulars can be
given. It is certainly not possible to give particulars of

future anticipated conduct. All that can be done is to give
a statenent of an apprehension in the formof grounds-as to
what the detenu is likely to do, having regard to the
particulars of past activities which may be given, so  that
preventive detention, for one of the purposes for which it
can be, ordered, is shown to have become necessary in his
case. The grounds and particul ars nmust necessarily have a
rati onal nexus with these purposes, or, in other words, nust
be rel evant.

One of the questions argued was whether the reference to
recovery of sugar so long ago as 4-1-1972 did not wvitiate
the detention order on the ground of its irrelevance. In
, reliance was placed upon two decisions of this Court

where it was held that nere references to past activities
would not vitiate a detention order as that s not
irrelevant in forecasting future conduct. These cases were
: Bhim Sen Vs. State of Punjab, (1) and Rameshwar Shaw Vs.
District Magistrate, Burdwan & Anr.(2)

The recovery of 199 bags of sugar on 4-1-1972 was not so
renote as to be considered irrelevant, particularly as
hoarded rice was also recovered on 16-5-1972, and then

finally, came the discovery of hoarded rice on 25-7-1973. it
is this chain of events which, considered together, enabled
the detaining authorities to forma reasonable apprehension

reply
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as to the future conduct of the detenus.
A distinction between grounds which are nerely vague and
those which are extraneous or irrelevant often tends to be

over - | ooked. Particul ars of vague grounds can be, as seen
al ready, supplied even later so as to show that the grounds
were justified. |If not supplied, the detenu can also ask

for them But no anount of particulars of it would cure the
defect of a ground given which is extraneous to the purposes
for which preventive detention nmay be ordered. Any such
ground would vitiate the detention order at its inception
At any rate, this Court could not separate the extraneous or
irrelevant ground fromthe proper and the rel evant ones. it
could only order the-release of detenu because sonething
extraneous to the legally authorised objects of detention
had al so affected the decision to detain
(1) [1952] S.C.R 18.
(2) [1964] (4) S.CR 921
-L447Sup. A/ 74
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In Tarapade De & O's. v. the State of Wst Bengal, (1) a
Bench of five Judges of thi's Court explained the distinction
bet ween the vague grounds and irrel evant grounds and said
that they do not stand on the sane footing. 1t Said at page
218-219)
"W ‘are‘unable to accept the contention that
"vague / grounds’ stand on-the sanme footing as
"irrelevant grounds’. “An irrelevant ground
has no connection at all with the satisfaction
of the Provincial Governnent which nakes the
order of detention.” For the reasons stated in
that judgnment we are al so unable to accept the
contention that if the grounds are vague and
no representation is possible there can be no
satisfaction of the authority as required
under Section 3 of the Preventive Detention
Act. This argument mixes up two objects. The
sufficiency of the/grounds, which gives rise
to t he sati sfaction of t he Provi nci a
CGovernment, is not a matter for exam nation by
the Court. The sufficiency of the grounds to
gi ve the detained person t he, earli est
opportunity to make a representation can be
examned by the court, but only from that
point of view W are therefore unable to
accept the contention that the quality and
characteristic of the grounds should be the
same for both tests. On the question of
satisfaction, as has been often stated, one
person may be, but another may not be,
satisfied on the same grounds. That~ aspect
however is not for the determination- of the
court, having regard to the words used in the
Act . The second part of the enquiry is
clearly open to the court under article 22(5).
We are therefore unable to accept the argunent
that if the grounds are not sufficient or
adequate for nmking the representation the
grounds cannot be sufficient for the
subj ective satisfaction of the authority".
It, however, seenms to nme that whether some of the grounds
are nmerely vague or are irrelevant and extraneous to the
purposes of the, Act, the detenu can make a representation
against themin such a way that it may be considered by the
Advi sory Board. The Advisory Board has full jurisdiction-
to declare a detention invalid or to reconmend that, after
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excluding what nmay be vague or irrelevant, the detention
should continue. So far as the Courts considering Habeas
Corpus petitions are concerned, they cannot enter into
sufficiency of grounds for detention. They can only declare
the detention vitiated on the ground that some of the
grounds supplied are irrelevant or are so vague that no
ef fective representation is possible against them In those
cases where detention is vitiated because particulars were
not suppl i ed at t he earl i est reasonabl y possi bl e
opportunity, so that the right of a detenu to make a
representation is held to be defeated and on no other
ground, the detention would, strictly speaking, not be

vitiated ab initio, but, it would becone illegal only from
the tinme when the infringenent of the right to sufficient
particulars to make a representation takes place. Thi s

takes us to the question whether the alleged delay in
considering the petitioners’ representations was suffi-

(1) [1951] S.C.R 212 @218-219
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ci ent to “vitiate their detentions on the ground of
i nfringenent of their ~constitutional right to make
representati ons agai nst them

In support of the second ground of attack-that the period of
nearly three weeks taken by the Govt. in rejecting the
petitioners representations was so long as to defeat the
right of petitioners to nmake a representation-the decisions
cited before us on-behalf of the petitioners were : Babu

Mtra v. State of Wst Bengal & Os., (1) Khaiden |I|bocha
Singh etc. v. State of Manipur.(2) On the other. hand, the
| earned Attorney Ceneral has relied on Deonarayan Mndal v.
State of West Bengal (3) in which it was hel'd that where the
CGovt. has satisfactorily explained the tine taken in
consi dering the detenue’s representation, there could not be
said to be an undue delay which defeated the right 'of a
detenu to nmake a representation.

In the cases before us, there is no conplaint that the CGovt.
had not forwarded the petitioners’ representations’ to the
Advi sory Board within a reasonable tine or that the Advisory
Board had taken an unduly long tine over the petitioners,

cases. As al ready indicated above, the Advisory Board is
given ten weeks’ tinme, under Section 1 1 (1) of ~the Act,
within which to nake the report on a detenu s case. |If this

provision is valid (it may be repeated that its validity is
not challenged here), it could not be said that there is
under delay in deciding a case if there is-no _infringenent
of this provision. And, if there is an infringement of this
provision in a case that woul d provide an independent ground
for invalidating the detention

The only grievance of the petitioners id, this respect is
that the Govt. had deprived themof their rights of” naking
representati ons because it took too long to reject their
representations on 28-8-1973 during the pendency of | their
petitions in this Court. Copies of their representations to
the Govt. filed by the petitioners show that, they have
di sputed every single fact, alleged illness, absence from
Gauhati, given nanmes of persons fromwhom the rice was
al | eged-to have conme, set up possession of licences to cover
the quantities recovered in addition to taking the plea of
the vagueness of the grounds of detention. The GCovt. of
Assam would naturally take sonetinme to verify the cor-
rectness of the allegations of fact nade by the petitioners.
| find that the affidavits filed on behalf of the Govt. have
sufficiently explai ned the del ay.

Coming to the last and third ground of attack, that the
detaining authorities had not applied their mnds to the
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facts of the petitioners’ cases, the basis of this attack is
two fold : firstly, that the allegations nade against the
petitioners were not true; secondly, that the Govt. of Assam
had taken nearly three weeks to verify the details, so that
it rmust be presuned that they were not there before the
detention was ordered.

As regards the first of the two grounds, | have to repeat
that it is not for this Court to consider, as a rule, the
correctness or otherwi se of the assertions nade on questions
of fact in the returns field. The

(1) AI.R 1973 S.C. 197. (2) [1973] (1) S.C R 1022.

(3) AI.R 1973 S.C. 1353.
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matter is still pending before the Advisory Board which can
exam ne them We cannot, by holding that the detaining
authorities had come to some incorrect conclusion, infer
that they nust have failed to apply their minds to the
al l egations made and facts ascertained by them The

detailed affidavits filed in reply show that they had fully
applied their mnds to the conflicting versions on questions
of fact. As-regards the second ground, it is enough to
point out that the Govt. of Assam could not be presumed to
be in possession of all the, facts taken into account by the
detaining officer. ‘The detaining officer had not consulted
the Govt. of Assam before ordering detention. Ther ef or g,

the reasonable tinme taken by the Govt. of Assam in naking
enquiries only shows that it took care to verify the
correctness of allegations nade by the petitioners, or, in
other words, that it really applied its mind to the, facts
of their cases.

As the petitioners’ —cases are still pending before the
Advi sory Board, | think we ought to observe that any opinion
whi ch we may have expressed, in the course of discussion of
matters argued before us, on questions pending before the
Advi sory Board, would not preclude the Board from going into
ei ther questions of fact or of |aw raised by the petitioners
before the Advisory Board Al that we could and should hold
here is that the petitioners have not established an
infringenent of their constitutional right wunder Article
22(5) to be afforded the earliest opportunity of” making
ef fective representati ons against their detention orders _on
the facts of the cases before us. They have, in fact, nmade
representations, including those against alleged vagueness
of some grounds, to the Advisory Board. Power has been
expressly ,given to the Board by Section 1-1 ( 1) of the
Act, to can for further information, even suo noto,. from
the appropriate Government, if it deems it necessary to do
So. The whole opinion of the Board is not  confidentia

under Section 11(4) of the Act. The effectiveness of the
representati ons nmade by the detenues could only be guaged
after the Advisory Board has given its opinion

The question whether the grounds of detention show that the
detention is ab initio illegal must, it seens to ne, be kept
distinct from the question whether they are so vague -and
devoid of particulars as to anount to a denial of the right
to nake an effective representation at the earliest
opportunity. The totality of relevant facts and circum
stances of each case nust be taken into account to deternine
whet her the opportunity of effective representati on has been
deni ed. The all eged vagueness or want of particulars, nust
be viewed in the context of the nature of activities
al | eged, the substance of the allegations nade, the contents
of actual representations nmade, and, |ast but not the |east,
the effect they have actually produced. And, in considering
the last nentioned question, the, fact that the case is
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still under consideration, within the legally fixed period
of ten weeks fromthe detention, before an Advisory Board,
which has full power and jurisdiction to elimnate some
grounds as vague or wanting in particulars and to determne
the sufficiency or otherwi se of the rest of the grounds and
particul ars supplied, cannot be ignored.
if matters in dispute, including disputed questions of fact,
relating to the validity of a detention had necessarily to
be determined in this
37
Court whenever a Habeas Corpus petitionis filed, it 1is
difficult to see why the principle could not be extended so
that an under trial prisoner, charged with the comm ssi on of
an of fence, could insist that the, question of his innocence
or guilt be tried and determined by this Court directly
pending his trial by a court of conpetent jurisdiction. In
a case of preventive detention where fairly triable
questions of fact or law, which can be nore appropriately
gone into and decided by an Advisory Board, are pending
before the Board, the petition should be dismssed as
premat ure barring very exceptional circunstances as already
i ndi cated above.
| In Hal sbury’s "Law of England (1111 Edn. (Vol. 11) p. 46),
wefind :
"Al t hough the Habeas Corpus Act, 1816, enables
the return to be controverted, and a tota
absence of jurisdiction, or matters in excess
of jurisdiction, may be alleged and proved by
affidavit, facts alleged on the return which
were within the jurisdiction of a court cannot
be controverted".
I find that the petitioners before us have
neither proved an excess of power to detain on
grounds al |l eged agai nst them nor that their ed
by affidavit, facts alleged on the return
which were within thejurisdiction of a court
cannot be controverted".
No doubt this Court nust zeal ously protect the  persona
freedom of citizens against arbitrary or unconstitutiona
i nvasions of it by executive authorities. But, it does not
appear to ne to be necessary, in order to do- that, to
stultify what 1is, in sonme respects, the nore effective
nmethod of consideration of the whole case by an Advisory
Board which could consider sufficiency of grounds of
detention. In this respect the Board could do nore than we
could ordinarily do in exercise of our wit i ssui ng
jurisdiction. To allow the legally prescribed procedure for
protection of personal |I|iberty to, operate (freely and
consistently with the social interests preventive detention
is meant to safeguard appears to be the path of judicia
wi sdom
A Habeas Corpus proceeding should test the legality of a
detention and not the draftsmanship of the officer who
passes a detention order or sends the grounds of his
satisfaction. Even if sonme of the grounds of detention -are
vague but others could reasonably satisfy the detaining
authority that, to prevent much greater apprehended harm to
soci al good from the anti-social activities of an
i ndividual, his preventive detention is inperative, the
sufficiency of the remaining of detention should be allowed
to be deternmined by those charged with the duty to consider

this question. W cannot indirectly do what we have
repeatedly held to be not possible for this Court to do
directly, or, in other words, we should not wundertake to

determ ne what is, really and substantially only a question
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of sufficiency of grounds of detention
Sone vagueness seens often wunavoidable and can al nost
invariably be discovered if we search assiduously for it
anong grounds of satisfaction relating to future course of
conduct of an individual about which the detaining authority
has to attenpt a reasonabl e and honest

38
forecast. It is only where a vagueness or indefiniteness is
di scl osed which either nmakes the satisfaction quite illusory

and unreasonable or which really disables a detenu from
making an effective representation that a detention is
vitiated on such a ground. | amnot at all satisfied that
this is the position in the case before us.

The consequence of the views held and expressed by ne above
is that | would dismssthese wit petitions.

ORDER
In view of the majority judgnment, the rule nisi is made
absol ute. We direct the imediate, release of the
petitioners from custody.
V. P. S
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