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ACT:

I ncome Tax-Conputation of total  income of i ndi vi dual -
I ncl usi on of income of wife and nminor children from partner-
ship--Constitutional validity of enactnent-I|ndian |Incone-tax
Act, 1922 (11 of 1922), s. (16) (3) (a) (i) and(ii)-
Constitution of India, Arts. 14, 19 (1) If) & (9).

HEADNOTE

The petitioner and his wife started business in partnership
and admitted their three mnor sons to it, in computing the
total income of the petitioner for the purpose of assessnent
984

the Incone-tax O ficer included the share of the incone of
the wife and three nminor sons unders 16(3)(a) (i) and (ii)
of the Indian Income Tax Act, 1922. The petitioner noved
the Supreme Court under Art. 32 of the Consti tution
chal l engi ng the constitutionality the said provisions on-the
grounds, (1) that they were ultra vires the Legislature
under Entry 54 of the Federal Legislative List of the
Government of India Act, 19351,and (2) that they contravened
the provisions of Arts. 14 and 19 (1) (f) and (g) of the
Consti tution,

Held, that the Entries in the Legislative Lists are not
powers but fields of legislation and the w dest inport and
significance should be attached to them Thus interpreted,
there could be no doubt that Entry 54 of the Federal Legis-
lative List rmust cover such legislation as the impugned
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provi sion intended to prevent the evasion of tax.

Sardar Bal dev Singh v. Conmi ssioner of |ncone-tax, Del hi and
Ajmer. (1961) 1 S.C R 482, referred to.

The two tests of permissible classification tinder Art. 14
of the Constitution, as held by this Court, were (1) that
the classification nust be founded on an intelligent
differentia and (2) that the differentia nust be reasonably
connected with the object of the |egislation

So judged, it could not be said that the differentia on
whi ch the ’inpugned provision founded its, classification
had no rational relation to its object, nanely, t he

prevention of the evasion of tax. The inpugned provision
did not therefore, violate Art. 14 of the Constitution

It was not appropriate to apply Anerican decisions dealing
with evasion of taxes to similar cases in India where the
conditions were entirely different,Since the Legislature
cogni sant of the  w despread ~evasion of taxes in this
country, enacted the law for its prevention, it would not be
proper for this court, in the absence of counterbal ancing
ci rcunstances, to hold on the anal ogy of Anerican decisions
that there was no need for such legislation

Al bert A Hoeper v. Tax Commi ssioner of Wsconsin (1931) 76
L. Ed. 248, distinguished and held inapplicable.

B. M Amina Umma v. |Incone-tax O ficer; Kozhi kode, (1954)
26 |.T.R 137, approved.

Nor did the inpugned provision violate Art. 19(1) (f) and
(g) of the constitution.

A tax authorised by |aw may be questioned as of fending the
fundanental freedomunder Art. 19 of the Constitution
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A tax law, like any other law, nust also satisfy ‘that (i)
the appropriate |egislature was conpetent to enact it and
(ii) that it did not infringe any of the fundanental rights.
M. Yasin v. The Town Area Comm ttee,,  Jal al abad, (1952)
S CR 572, Hmuattai Harilal Mhta v. State O Mdhya
Pradesh, (1934) S.C R 1122, K K Kochuni v. State of
Madras, (1960) 3 SSC R 887 and K T. Mopil Nair v. State
of Kerala, (1961) 3 SSC R 77, referred to.

Even so, the restriction inposed by the inpugned provision
must be held to be reasonable. Al-t hough—~the nmode of
taxation it provided mght be a little hard on a husband or
a father in the case of genuine partnerships, that was
sufficiently offset by the resulting benefit to the public
as also by the fact that the additional paynent of tax made
by the husband or the father on the incone of the wfe or
mnor children would ultimately be borne by them in the
final accounting between them

State of Madras v. V. G Row., (1952) S.C R 597, referred
to.

JUDGVENT:

ORI G NAL JURI SDICTION : Petition No. 240 of 1960.

Petition under Art. 32 of the Constitution of India for the
enforcenent of Fundamental Richts.

T. M  Thakar, S. N Andley and Rameshwar Nath, for the
petitioner.

H. N. Sanyal, Additional Solicitor-General of India, K N
Raj agopal Sastri and P. D. Menon, for the respondents.

1961. August 4. Judgnment of the Court has delivered by

SUBBA RAO J.This wit petition filed under Art. 32 of
the Constitution raises the question of’ the constitutiona

validity of: S 16(3)(a)(i) of the Indian Income-tax Act,
1922 (Act Xl of 1922), (hereinafter called the Act).
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The facts are not in dispute and may be briefly narrated.
The petitioner., Balaji, his six soils
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and his wife, by nane CGodawari bai, constituted a Joint Hi ndu
famly. The famly was a trading famly and it had, besides
busi ness in nmoney | endi ng, considerable agricultural |ands.
On  Novenber 23, 1946, two of his sons becane divided from
the famly. 1In the year 1951, through the intervention of
nedi ators the other nenbers of the famly were also divided
and anot her nmj or menber started a separate business on his
own. Thereafter, the petitioner and his wfe f or med
thenselves into a partnership to carry on their business and
admitted their three minor sons to the benefits thereof On
Septenber 22, 1952, a partnership deed was executed giving
an equal share to each of the partners. On the basis of the
partnership deed, in respect of the assessnment year 1952-53
the petitioner filed two applications before the Income-tax
Oficer, wardha, one wunder 's. 25-A of the Act for
recogni zing the partition, and the other under s. 26-A for
registration of “the firm Both . the applications were
finally wordered by the “Income-tax Appellate Tri bunal
Bonbay, by its order dated Septenber 3, 1958, that is, the
parti. tion was recognized and the firm was grant ed
registration. For the assessment years 1953-54 and 1954-55
al so, the Incone-tax Departnent registered the firmunder s.
26-A of the Act. The assessnent proceedings in respect of
the said three Yyears are pending before the concerned
I ncome-tax authorities. For the assessnment year 1955-56
al so, the Incone-tax O ficer allowed the registration of the
firm but determined the total incone of the petitioner at
Rs. 2,44,625 as agai nst the total inconme returned by him at
Rs. 58,232. The disparity arose because, while the assessee
excluded fromhis total income the incone of the partnership
falling to the shares of his wife and three minor sons, the
I ncome-tax O ficer included the share incone of his wife and
three mnor sons in 'the said bussiness in the total incone
of the petitioner, The petitioner, by the present petition
987

chal | enges the constitutional validity of s.16(3)(a) (i) and
(ii) of the Act, and prays for a declaration that the said
provisions are wultra vires the Constitution and for the
issue of a wit of certiorari quashing the assessnment order
dated March 15, 1960, and for the issue of a wit of
prohibition restraining the respondents fromincluding the
share income, of his wife and mnor children from the
partnership firmin his total incone and taxing the sane in
hi s hands.

The first question raised is whether the appropriate
Legi sl ature had the conpetence to enact s. 16(3)(a)(i) and

(ii) of the Act. It would be convenient at the outset to
read the rel evant part of the said section
Section 16. (3) In conputing the total inconme 'of any
i ndi vidual for the purpose of assessment, there shall be
i ncl uded-

(a)so much of the inconme of a wife, or a m nor child

of such individual as arises directlyor

indirectly-

(i) fromthe nmenbership of the wife ina firm

of whi ch her husband is a partner ;

(ii)from the admssion of the minor to the

benefits of partnershipina firm of which

such in-dividual is a partner
Section 16 provides for the conputation of’ total incone of
a person and describes what suns are to be included and what
sums are to be excluded therefrom Under sub-cls. (i) and
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(ii) of el. (a) of sub-s.. (3) of the said section, the
shares in the profits of the firmreceived by the wife and
the minor children shall,be included in the total inconme of

the individual. Under the said sub-clauses an individual is
made, liable to pay tax in respect of the income of’ his
wi fe and m nor children,

988

though the said liability is confined to the circum stances
nmenti oned t herein.

Learned counsel for the petitioner contended that Entry 54
in the Federal Legislative List of the Government of India
Act, 1935, did not confer on the Legislature any power to
tax A on the incone of Band, therefore, the sub-section was
ultra vires the Legislature. Entry 54 of the Federa

Legislative List ran : "Taxes on incone, other t han
agricultural inconme".” The said Entry is identical with item
82 of List I of’ the Seventh Schedule to the Constitution

The argunent is that incone-tax is a tax inposed upon a
person.in relation to his income and, therefore, A can only
be taxed on his - income and not oil the incone of B Learned
counsel for the respondents, oil the other hand, would
contend that the express terns of the Entry did not restrict
the legislative power to tax only the income of the person
assessed, that what ‘coul d be taxed under that Entry was "in-
cone" and, therefore, nothing prevented the |egislature from
i mposing the incidence of the tax Ol a person other than
the person whose incone was to be assessed. Al ternatively,

he would nmake. a distinction betweenthe taxability of the
i ncone and the machinery for its-collection and contend that
though the incone of the wife and the mnor sons was
only'taxable, there was nothing illegal ~in Jimposing the
i mredi ate incidence on the father, as there was sufficient
intimte nexus between the individual, his wife and mnor
sons, doing business in partnership, leaving the ultimte
liability inter se to be settled between thensel ves. Thi s
guestion was directly raised in B. M. Am na Unma v. |ncome-
tax O ficer, Kozhikode (1) and was answered in favour of the
I ncome-tax Departnent. The sane question was posed before
this Court in Sardar Bal dev Singh v. Conmm ssioner of /|ncone
Tax, Delhi and Ajner (2 ) and was |eft

(1) (21954) 26 |I.T.R 137.

(2) (1961) 1 S.C R 482, 493.
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open. A final decision by this Court oil such an i nportant
guestion at the earliest point of time is highly  desirable,

but, wth some reluctance are |eaving open this -question
once again, as the petition call be satisfactorily disposed
of on a narrower basis.

It is well settled that the Entries in the Lists are not
powers but are only fields of |egislation, and that  wi dest
i mport and significance nmust be given to the, |anguage used
by Parliament in the various Entries. Sarkar, J., speaking
for this Court, observed in Sardar Bal dev Singh’s Case  thus

" So entry 54 should be read not only as

authorising the inposition of a tax but also

as authorising all enactrment which prevents

the tax inposed being evaded. |If it were not

to be so read, their the admtted power to tax

a person on his own inconme mght often be made

i nfructuous by ingenious contrivances."
This decision holds that the said Entry can sustain a |aw
nade to prevent the evasion of tax.
The short question, therefore, is whether s.16 (3)(a)(1) and
(ii) is a provision made by the Legislature to prevent
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evasion of tax. Under the relevant provision of the |Incone-
tax Act, if afirmits registered, the share of each partner
in the profit of the firmwould be added to his other incone
and changed as part of his total incone. After 1956, the
position is the sane except in one regard with which we are
not now concerned. This provision ",as intended for the.
benefit of partners of a business, for it made them |iable
only to pay tax on their own incone. But it gave an
effective handle to evade, taxation in another direction. A
husband or a father could nonminally take his wife or his
m nor SODS in partnership with himso that tax burden

(1) (1961) 1 S.C. R 482, 493.
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m ght be lightened, for, if the incone was divided between a
nunber of people, the income derived by an individua

therefrom night fall under the linmts of taxable income or
under a | ess onerous slab. This device enables an assessee
to secure the entire incone of the business but at the same
time to evade- i ncome-tax which he would have otherwi se been
liable to pay. The Incone-tax Enquiry Comm ssion of 1936
nmade certain recommendation to prevent evasion of tax in
such cases. The Legislature accepted those recomendations
and the | oophol es were sought to be plugged by enacting the
said sub-section. Sub-section (3)(a)(1l) and (ii) was
therefore enacted for preventing evasion of tax and was well

within the conpetence of the Federal Legislature.

The constitutional validity of the said provision was next
guestioned on the ground that it violated the doctrine of
equality before the law enshrined in Art. 14 of the
Constitution. Under Art. 14, "The State shall not deny to
any person equality before the |law or the equal  protection
of the laws within the territory of India." But decisions of
this Court permitted classification if there was reasonable
basis for the differentiation. |t was held that what Art.
14 prohibited was class |legislation and not reasonable
classification for the purpose of | egi sl ati on. Two
condi tions were laid down for passing the test of
perm ssible classification, nanely, (i) the classification
must be founded on an intelligible differentia ~ which
di stingui shes persons or things that are grouped together
from others left out of the group,  and (ii) that the
differentia nust have rational relation to the object sought

to be achieved by the statute in question. Under the
i mpugned sub-section, an individual is taxed on the incone
of his wife or his mnor children., iif- he carries on

business in partnership with his wife or if he admits his
m nor sons to the benefits of the partnership, whereas an
individual, if he carries on business in: partnership
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with a third party, whether a man or a wonan, or even’ wth
his major children, or if he and his or children “carry on
busi ness separately, will be liable only to pay tax on his
share of the partnership incone, that is, for the purpose
of’ this subsection, the former is put in a category
different fromthe latter. |t cannot be said that there is
no differentia between the two groups; but what is contended
is that the said differentia has no rational relation to the
obj ect sought to be achieved by the statute in question. It
was asked how, fromthe standpoint of inposition of tax, the
di fference between an individual and his w fe doi ng business
in partnership, and between an individual and his w fe doing
busi ness separately and an individual doing business h

partnership wth his wife and an individual doing business
in partnership with athird party, male or female, and
bet ween an i ndividual who has admitted his mnor children to
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the partnership business and an individual who is doing
busi ness in partnership with his ngjor children or

outsi ders, would have any reasonable basis. This argument
ignores the object of the legislation. W have held that
the object of the legislation was to prevent evasion of tax.
A simlar device would not ordinarily be resorted to by
i ndividuals by entering into partnership with persons other
than those nmentioned in the sub-section, as it would invol ve
a risk of the third-party turning round and asserting his
own rights. The Legislature, therefore, selected for the
purpose of classification only that group of persons who in
fact are used as a cloak to perpetrate fraud on taxation

It was then said that there m ght be genuine partnerships
bet ween an individual and his wife and, therefore, there is
no reasonable relation between the classification and the
object sought to be achieved, at any rate to the extent of
those, genuine cases. But there is no classification
bet ween genui ne -and non- genui ne cases: the cl assi-
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fication is between cases of partnership between husband,
wi fe and/or —mnor children, whether genuine or not, and
partnershi ps between others. ~In demarcating a group, the
net was cast a little wider, but it was necessary, as any
further subcl assi fication as genuine and Don- genui ne
partnershi ps nmight 'defeat the purpose of the Act.

Strong reliance is. placed upon the decision of the Suprene
Court of America, in A bert A Hoeper v. Tax Conm ssioner of
Wsconsin (1) and it is, therefore, necessary to consider it
in sone detail. There, the appellant married a wi dow. Both
the parties had separate incones and nade separate returns.
Under the relevant tax Act, the inconmes of the wife were
added to the-income of the husband for the purpose of

taxati on. The result was to increase the rate of the
appellant’s incone-tax and to charge him with a tax
ot herwi se payable by his wife. 1t was contended that the
said law deprived the tax-payer of the due process and
equal, protection of the law. Roberts, J., who expressed

the majority view, accepted the contention and struck out
the law. The | earned Judge observed thus :

"W have no doubt that, because of t he

fundanental conceptions which —underlie our

system any attenpt by a state to nmeasure the

tax on one person’s property or incone by

reference to the property or inconme of another

is contrary to due process of |aw as . guaran-

teed by the 14th Amendnment. That which is not

in fact the taxpayer’s incone cannot be mnade

such by calling it income."
The Court of Appeal in that case assigned two reasons for
sustai ning the provisions one was that the provisions /under
attack were necessary to prevent frauds and evasi ons of tax
by marri ed persons, and, the other was that it was
(1) (21931) 76 L. Ed. 248, 251.
993
a regulation of marriage. The first-reason was not accepted
by the Suprenme Court on the ground that the clained
necessity could not justify the otherwi se unconstitutiona
exaction ; and the second reason was rejected for the reason
that it could hardly be clained that a nere difference in
social relations so altered the taxable status of one
receiving incone as to justify a different neasure for the
tax. Holmes, J., in his dissenting judgnent, justified his
view on the ground that the statute was the outcone of
thousand vyears of history indicating that husband and wife
were one and also for the reason that it had a tendency to
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prevent tax evasion. Prima facie the majority view supports
the contention of |earned counsel for the petitioner, but a
deeper scrutiny reveals fundanental differences between that
deci sion and the present case. There, there was no question
of any partnership between husband and wife, and the income
of the wife was added to that of the husband with the result
that he had to pay not only increased rate on his incone but

al so a portion of the tax otherw se payable by wife ; in the
present case, the inpugned provisions do not inpose any such
general liability but confine it only to a case where the

husband takes his wife in partnership. There is a greater
scope for fraudulent evasion by constituting fictitious.
partnership along with one’s wife and mnor children than in
a case of separate incone of the spouses derived from
di fferent sources. That apart, the present social and
econoni c position of women in India as conpared with their
conpeers in America, even as it existed in 1931, is so |ow
that it would be i nappropriate to apply the decision nmade in

Arerica to a simlar case arising in India. A wife in
India, particularly if she be illiterate |large mgjority of
themare illiterate-would ordinarily be in econonic natters
a tool in the hands of her husband. Many things are done in
her

994
nanme wi thout her know edge of the 'sane. When the

Legi slature of this country, which is assumed to know the
conditions of the people and their requirements, wth the
awar eness of this particular w despread fraudulent device in
the mtter of evasion of taxes, made a law to prevent the
said fraud, it is difficult for this Court in the absence of
any counterbal anci ng circunstances to hold, onthe anal ogy
drawn from American decisions, that the need for such a |aw
is not in existence. On the contrary there is a direct
decision of the Madras H gh Court in B M Anina Umma V.
Income Tax Oficer, Kozhikode (1) ~sustaining the said
provision on the ground of reasonable classification

Raj agopal an, J., speaking for the division bench, after
consi dering the rel evant decisions on the subject, observed
thus :

"The reasonabl eness or otherwi se of a
classification has to be deci ded wi-t h
reference to all the circunstances of the case
including the social and economic structure
prevalent in the area where the taxing statute
is in operation.......... An attenpt to
prevent by | egislation an evasion of just tax
liability and the necessary classification to

give effect to that object cannot, in [ our
view, be terned unreasonable."
Wth respect we, give our full assent to the sai d

observations. W, therefore, reject this contention

The next attack on the validity of the provisions is | based
upon Art. 19 (1) (f) and (g) of the Constitution. The said
constitutional provisions read

Art. 19(1) : Al citizens shall have the right-

(f) to acquire, hold and di spose of property; and

(1) (1954) 26 |I.T.R 137, 150.
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(g) to practise ’'any profession, or to carry on any
occupation, trade or business.

It was argued that as the husband is statutorily nmade to pay
certain ampunt as tax on the incone of his wife, to that
extent, he is deprived of his property by the State action
and, therefore, his fundanental right under s. 19 (1) (f) is
i nfringed. The i mpugned statutory provision, the argunent
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proceeds, is an unreasonable restriction on the said right,
as the husband is, conpelled '"to pay tax on the incone of
his wife and children who are in |aw distinct |egal persons.
The |learned Additional Solicitor-General broadly contended
that a tax inmposed by authority of |aw cannot be questioned
on the ground that the law infringes the provisions of Art.
19 of the constitution. W cannot see any justification for
this contention in any of the constitutional provisions.
The rel evant provisions of the Constitution read

Art. 265 : No tax shall be levied or collected

except by authority of |aw

Art. 13 (1) : Al laws in force in the

territory of India imediately before the

comencement of this Constitution, in so far

as they are inconsistent with the provisions

of this Part shall, to the extent of such
i nconsi stency, be void.

(3) In this Article, 'unless the context
ot her wi'se requires, -

(a) "law - includes -any Ordinance, order,
bye-1 aw, rul e, regul ati on, notification

custom or usage having in the territory of

India the force of |aw

(b)"law in force includes | aws passed or made

by a Legislature or other conpetent authority

inthe territory of India before the

996

comencenent . of this Constitution and not

previously repeal ed, notw thstanding that - any

such |aw or any part thereof nmay not be then

in operation either at-all or in —particular

areas."
A conbi ned and plain reading of the said provisions makes it
abundantly clear that a |l aw which-is inconsistent with any

of the provisions of Part Ill isvoid.” It cannot be denied
that a law providing for levy and collection of taxes is a
law within the neaning of Part LIl of the Constitution, and

therefore it nust stand the test |laid down by Art. 13 of the
Constitution. The ’'law in Art. 265 of the Constitution
must be a valid law. A law to be valid nust not only be one
passed by the Legislature in exercise of a power  conferred
on it, but nust also be one that does not infringe the
fundanental rights declared by the Constitution. When a
licence fee was inposed by a municipality under a bye-law
franmed in excess of the power conferred on it by the
provisions of the U P. Minicipalities Act, this Court in
Mohamad Yasin v. The Town Area Conmittee, Jalalabad (1)
held that the enforcenent of the said bye-law against a
citizen constituted an infringenment of his right under  Art.
19 (1)(g) of the Constitution. Were a State sought to
i mpose sales-tax in exercise of a power conferred -under a
provi sion which was ultra vires the State Legislature, this
Court held in Hmmtlal Harilal Mehta v. The State of Madhya
Pradesh (2) that a threat by the said State to realise tax
fromthe assesse without the authority of |aw by using the.
coercive machinery of the inmpugned Act was a sufficient
i nfrigenment of his fundamental right under Art. 19(1)(g) of
the Constitution. The sane principle nmust necessarily apply
even in a case where the lawinposing a tax is void as
of fending the fundamental rights under the Constitution

Thi s

(1) (1952) S.C.R 572.

(2) (1954) S.C.R 1122.
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Court in Kaval appara Kottarathil Kochuni &Woopil Nair wv.
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State of Madras (1), after considering the earlier decisions
observed thus :

"It is, therefore, manifest that the | aw nust

satisfy two tests before it can be a wvalid

law, nanely, (1) that the appropriate |egis-

| ature has conpetency to nake the law ; (2)

that it does not take away or abridge any of

the fundanmental rights enunerated in Part |1

of the Constitution."
Section 16 (3)(a) of the Act mnust, therefore, pass both the
tests and if it violates any of the provisions of Art. 19,
to the extent it is inconsistent with the said provisions,
it will be void. Thiswviewis in consonance wth that
expressed by this Court in Kunnathat That hunni Moopil Nair
v. The State of Kerala (2). There, the petitioners inpugned
the constitutionality of the Travancore-Cochin Land Tax Act,
XV of 1955, as anended by the Travancore-Cochin Land Tax
(Amendnment) Act, X of 1957, and Sinha, C. J., speaking for
the Court 'held that the Act was void as infringing not only
Art. 14 of the Constitution but also Art. 19 (1) (f)
t her eof . The 1 earned Chief Justice, after considering the
rel evant provisions of the Act and having regard to the
unreasonable nature -of the restrictions, canme to t he
concl usi on t hat t he provi si ons of the Act wer e
unconstitutional viewed fromthe angle of the provisions of
Art. 19 (1)(f) of the Constitution
We cannot, therefore, accept broad contention of the |earned
Additional Solicitor-General that a tax [aw cannot be
guestioned on the ground that it infringes Art. 19 of the
Consti tution.
Even so the | earned Additional Solicitor-General  contended
that the provisions of
(1) (1960) 3 S.C R 887, 911
(2) (1961) 3 S.CR 77.
998
S. 16 (3) (a) (1) and (ii) of the Act constituted only
reasonable restrictions on the  exercise of the rights
conferred wunder Art. 19(1)(f) and (g) of the Constitution
in the interest of the general public.
Lear ned counsel for the petitioner _argued t hat the
restrictions are not reasonable for the following reasons
(1) the husband is made to pay tax on the incone which his
wife derived fromthe business, that is, atax is levied on
one person on the incone of another ; (2) such an inposition
"not only prevents a husband fromtaking his wife as a
partner in his business but also prevents a wife, who has
got a business 'of her own, fromtaking her husband as a
partner in the business ; (3) the husband has to pay a tax
at a rate higher than that he would have to pay if the

income of the wife was not added to his incone ; (4) the
same situation is created inter se between a parent-and his
m nor children vis-a-vis their joint business. Lear ned,

counsel , therefore, contended that the provisions prevented
the honest pooling of resources of the nenbers of a famly
so intimately connected with each other to the detrinent  of
t he famly prosperity, and that it anounted to an
unreasonable restriction on the said fundamental rights.
There is some plausibility in this argument, but if an
overal | pi cture of t he situation is t aken, t he
reasonabl eness of the restrictions will be apparent. 1In the
State of Madras v. V. G Row (1) Pattanjali Sastri, C J.
| ays down the follow ng test of reasonabl eness
"The nature of the right alleged to have been
infringed, the underlying purpose of the
restrictions inposed, the extent and urgency
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of the evil sought to be renedi ed thereby, the

di sproportion of the inposition, the prevail-

ing conditions at the time, should all enter

into the judicial verdict."
So judged, can it be said that the restrictions inposed
(1) (1952) S.C. R 597.

999

under the inpugned provisions are not reasonable? The
object sought to be achieved was to prevent the prevalent
abuse, nanely, evasion of tax by an individual doing
busi ness under a partnership nomnally entered with his wife
or mnor children. The scope of the provisions is limted
only to a fewof the intinate nenbers of a famly who
ordinarily are under the protection of the assessee and are
dependants of him The persons selected by the provisions,
nanmely, w fe and ni nor children, cannot also be ordinarily
expected to carry on their business independently with their
own funds when the husband or the father is alive and when
they are under his protection.” Doubtless sone of the said
partnerships nmay be genuine and the wife or mnor children
may have  contributed capital to the business; but the
provisions do not in any way affect their rights and even

the liability inter se between the husband and the wife or
the mnor children, as the case may be, in respect of the
tax paid. It is true that in conputing the total incone of

an individual for the purpose of assessnent, their incone in
their capacity as partners shall be included in the income
of the individual; but the section doer, not  prevent the
husband or the father, as the case may be, from debiting
against themin the partnership accounts that part of the
tax referable to the share or shares of their -incone. It
nay be that a father or a husband nay have to pay tax at a
hi gher rate than ordinarily he would have to pay if the
addition of the wfe' s or children' s income to his own
brings his total income to a higher slab. But it pmay not
necessarily be so in a case where the incone of the former
is not appreciable ; even if it is appreciable, he can debit
a part of the excess paynent to his wife and children: In
short, the firm though registered, would be treated as a
distinct unit of assessnent, with the difference that,
unlike in the case of a registered firm the entire income
of the unit is added to the personal incone of the father or
t he husband

1000

as the case may be. This npde of taxation . may be a [little
hard on a husband or a father in the case of  genuine
partnership with wife or mnor children, but that is offset,
to a large extent, by the beneficient results that  flow
therefromto the public, nanely, the prevention of evasion
of incone-tax, and also by the fact that, by and | arge, the
addi ti onal paynment of tax made on the inconme of the wife or
the minor children will ultimately | be borne by themin the
final accounting between them |In these circunstances, we
cannot say that the provisions of s. 16(3) of the Act inpose
an unreasonabl e restriction on the fundanmental rights of the
petitioner under Art. 19(1)(f) and (g) of the Constitution
In the result, the petition fails and is dismissed wth
costs.

Petition dism ssed.
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