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PETI TI ONER
EMPLOYEES' STATE | NSURANCECORPCRATI ON

Vs.
RESPONDENT:
M S. F. FI BRE BANGALORE (P) LTD.
DATE OF JUDGVENT: 07/ 11/ 1996
BENCH

K. RAMASVWAMY, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
THE 7TH DAY OF NOVEMBER 1996
Present:
Hon' bl e M. Justice K _Ramaswany
Hon’ blle M. Justice G BN Pattanaik
R Venugopal Reddy, Sr. ~Adv., S.A VWAsim Qadri, Ms.
Ani| Katiyar, Advs, with himfor the appellant
M N. Shroff, Adv. for the Respondent

ORDER
The following Order of the Court was delivered:
Thi s appeal by special leave arises fromthe judgnent

dated 20.2.1979 of the Division Bench of the Karnataka Hi gh
Court which in turn had followed the ratio of judgnent of
the Full Bench in MF. A No.147/74, dated 19.4.1978. The Ful
Bench had hel d as under:

“I'n the result, we answer - the

guestion referred to us as foll ows:

VWere, in cases to which provisions

of Section 45A of the ‘Act’ are

attracted, the Corporation by an

order made in accordance with that

section determnes the amount of

contributions payable and t hat

claimis disputed by the enployer,

it would not be necessary for the

Corporation to seek a resolution of

that dispute before the Insurance

Court. Such a claimis recoverable

as arrears of land revenue. If the

enpl oyer disputes the claim it is

for himto nove the Insurance Court

for relief. In other cases - other

than cases where determnation of

the amount of contributions under

Section 45A is made t he

Cor por at i on, i f it claim is

di sputed by the enployer, should

seek an adjudi cation of the dispute

before the |Insurance Court, before

enforcing recovery."

The question that arises for consideration is: whether
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the view taken by the Full Bench of the Hgh Court is
correct in law? Section 1(4) of the Enployees’ State
I nsurance Act, 1948 (for short, 'the Act’) envisages that
the Act shall apply, in the first instance, to all factories
(including factories belonging to the Government) other than
seasonal factories. Section 1(5) gives power to the
appropriate Gover nirent after consul tation with the
Corporation, to notify in the official Gazette extending the
provisions of the Act to any of other establishnents or
cl ass of establi shnent s, i ndustri al, comer ci al ,
agricultural or otherw se. Section 1(6) envisages that a
factory or an establishnent to which this Act applies shal
continue to be governed by the provisions of the Act
notw t hst andi ng that a nunmber of persons enployed therein at
any time falls below the |imt specified by or under the Act
or the manufacturing process therein ceases to be carried on
with the aid of power. After its application under Chapter
IV, all~ enployees in factories, or establishments to which
the Act applies, shall be insured in the manner provided by
this Act.. Under Section 39 (1), the contribution payable
under the Act-in resect of an enployee, shall conprise
contribution payable by the enployer and contribution
payabl e by the enployee shall be paid to the Corporation
the manner and details of paynent and interest for the del ay
in paynent and the rate of interest and the procedure for
recovery are not naterial for the purpose of this case.
Hence, they are onmtted. Section 40 -envisages that the
principal enployer 'is enjoined to pay contribution in
respect of every enployee in the first instance whether he
is enployed directly by him or through an imediate
enpl oyer, bot h the enpl oyer’ s and the enpl oyees’
contribution. Sub-section (2) thereof ~provides with a non
obstante clause, that subject to the provisions of the Act
and the regulations, if any, made thereunder, the principa
enpl oyer shall, in the case of an enployee directly enployed
by him (not being an exenpted enployee), be entitled to
recover from the enployee the enployee’'s contribution by
deduction from his wages and not otherw se. The recovery has
been provided in Section 41 of the Act. The nethod of
paynment of contribution has been adunmbrated in Section 43
where the contribution has not been paid as envisaged in
Section 42 of the Act. Section 44 deals with the obligation
of the enployer to furnish returns and nmmintain registers in
certain cases. Section 45 gives power to the |Inspectors
appointed by the Corporation to inspect the prem ses etc.,
the details of which are not naterial. Section 45-A gives
power to the Corporation to determine contribution in
certain cases. It read as under

"45- A Det erm nati on of

contribution in certain cases. 1.

Where in respect of a factory or

est abl i shrmrent on returns,
particul ars, registers or records
are subm tted, f ur ni shed or

mai ntained in accordance with the
provisions of Section 44 or any
I nspector or other official of the
Corporation referred to in sub-
section (2) of Section 45 in
[prevented in any manner] by the
principal or imrediate enployer or
any other person, in exercising his
functions or discharging his duties
under Section 45, the Corporation
may, on the basis of information
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available to it, by order determ ne
the anount to contributions payable
in respect of the enpl oyees of that
factory or establishment.

Provi ded that no such order shal
be passed by the Corporation unless
the principal or imediate enpl oyer
or the person in charge of the
factory or establishnent has been
given a reasonable opportunity of

bei ng heard.
2. An order nmde by the Corporation
under sub-section (1) shall be

sufficient proof of the claim of
the Corporation under Section 75 or

for recovery of the anmount
determined by such order as an
arrear of | and revenue under

Section 45-B **[or the recovery

under section 45C to section 45-1]"

Section 45-B provides for the contribution to be
recovered as arrears of the l'and revenue. In case it is not
recovered, a certificate is required to be given under
Section 45-C to the recovery officer for recovery thereof as
arrears of land revenue in the manner contenplated therein
the details thereof are not necessary  for the purpose of
this case. Wien a dispute is raised inthat behalf, Section
75 of the Act envisages determ nation by the I'nsurance Court

as under:
"75. Matters to  be decided by
Enpl oyees’ Insurance Court. 1. |If
any question or dispute arise as
to-
(a) whether any person i's an

enpl oyee within the neaning of this
Act or whether he is liable to pay
the enpl oyees’ contribution, (or

(b) the rate of wages or —average
daily wages for an enpl oyee for the
purposes of this Act, or

(c) the rate of contri bution
payabl e by the principal enployer
in respect of any enpl oyee, or

(d) the person who is or was the
principal enployer in respect of
any enpl oyee, or

(e) the right of any person to pay
benefit and as to the amount and
duration thereof, or

(ee) any direction issued by the
Cor porati on under Section 55-A of a

review of any paynent of
dependants’ benefits, or

(f) [xxx]

(g) any other matter which is in
di spute bet ween a princi pa

enpl oyer and the Corporation, or
bet ween a princi pal enpl oyer and an
i medi ate enpl oyer, or between a
person and the Corporation or
bet ween an enpl oyee and a princi pa
or imredi ate enployer, in respect
of any contribution or benefit or
ot her dues payable or recoverable
under this Act, or any other matter
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required to be or which my be
deci ded by the Enpl oyee’s | nsurance
Court under this Act.

Such question or dispute subject to
the provisions of sub-section (2-A)
shal |l be decided by the Enpl oyees’
I nsurance Court in accordance with
the provisions of this Act.

2. Subject to the provisions of
sub-section (2-A), the follow ng
clains shall be decided by the
Enpl oyees’ | nsurance Court, nanely-
(a) claim for the recovery of
contributions from the principa
enpl oyer;

(b) claim by a principal enployer
to recover contributions from any
i mmedi at e enpl oyer;

(c) ['xxx]

(d) “claim ~against a princi pa
enpl oyer -under Section 68;

(e) clainms under Section 70 for the
recovery of the-value or amount of
the benefits received by a person
when he is not Jlawfully entitled
thereto; and

(f) any claimfor the recovery of
any benefit adnissible under this

Act .
2(A). If in any proceedings before
the Enpl oyees’ Insurance Court a

di sabl enent question arises and the
decision of a nedical board or a
nmedi cal appeal tribunal has not
been obtained on the same and the
deci sion of such guesti on i s
necessary for the determ nation of
the claim or question before the
Enpl oyee | nsurance Court that Court

shall direct the Corporation to
have the question decided by this
Act and shall thereafter proceed

with the determ nation of the claim
or question before it in accordance
with the decision of the nedica
board of t he medi cal appea
tribunal, as the case my be,
except where an appeal has been
filed bef ore the Enpl oyees’
I nsurance Court under sub-section
(2) of Section 54-A in which case
the Enpl oyees’ Insurance Court nay
itself determine all the issues
arising before it.

(2B) No matter which is in dispute
between a principal enployer and
the Corporation in respect of any
contribution or any other dues
shall be raised by the principa
enpl oyer in the Enpl oyees’
| nsurance Court unl ess he has
deposited with the Court fifty per
cent of the amount due from him as
cl ai med by the Corporation:
Provided that the court may, for
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reasons to be recorded in witing,

wai ve or reduce the anount to be

deposi ted under this sub-section

3. No CGvil Court shal | have

jurisdiction to decide or deal with

any guestion or di spute as

aforesaid or to adjudicate on any

l[iability which by or wunder this

Act is to be decided by a nedica

board, or by a nedical appea

tribunal or by the Enpl oyees’

I nsurance Court.

It would thus be seen that the enpl oyer, on naking the
provisions of the Act applicable to the factory or the
establishnent, as the case may be, is statutorily under an
obligation to register itself with the Corporation and keep
depositing the enployer’s and enpl oyee’'s contribution within
the period specifiedtherein. 'The question is: as to who
woul d approach the lnsurance Court for adjudication and
det erm nation of ~a di spute whether the establishnent of the
enpl oyer is attracted by “the provisions of the Act and/or
what is the nunber of enployees it has enployed etc.? It is
seen that Section 45-A is'in the nature of best assessnent
judgnent on the basis of the information collected by the
Inspector. In the /i npugned order the Hi gh Court holds that
it is for the enpl oyer to chal l'enge. it and seek
adj udi cation. When there was derelication of duty on the
enpl oyer to either register itself with the Corporation
under the Act or when there is failure to deposit the
contribution with the Corporation under the Act or failure
to deposit the contribution wth the account of the
Corporation towards enployer’s and enployee’s contribution
as envi saged hereinbefore, the Corporation is enpowered to
make best assessment judgnent under Section 45-A and cal
upon the enployer to deposit the amount wth t he
Cor por at i on.

The Full Bench of the High' Court has held that in a
case where the order under Section 45-A becones final, there
is no need for the Corporation to seek adjudicati on before
the Insurance Court. In all other cases, the Corporation is
required to go to the Insurance Court, have it adjudi cated
and then make a demand. W are of the viewthat the Ful
Bench of the High Court is clearly in error to reach that
concl usi on. Though Section 75 of the Act does not -envi sages
as to who has to approach the Insurance Court, by necessary
inmplication when the enployer denies the liability or
applicability of the provisions of the Act or the quantum of
the contribution to be deposited by the enployer, it is for
himto approach the Insurance Court and seek adjudication
It is not for the Corporation in each case whenever there is
a dispute, to go to the Insurance Court and have the dispute
adj udi cated. Ot herwi se; the Act woul d becone unworkabl e and
def eat the object and purpose of the Act.

Under these circunstances, we are of the view that the
Full Bench j udgrment  of the High Court is clearly
unsustainable and it is accordingly set aside. The Division
Bench having followed the Full Bench judgnment fell into the
same error. Under these circunstances, that part of the
judgrment of the Full Bench and of the Division Bench which
is not consistent with the declaration of |aw above, stands
set aside. The Insurance Court is directed to determ ne the
contri bution payable by the respondent within a period of
three nonths fromthe date of the receipt of this order. The
respondent is directed to pay the anpbunt as a condition. If
it decides to go to the H gh Court and file an appeal, it
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should first deposit the entire amobunt with interest payable
in that behal f and thereafter approach the Hi gh Court, If so
advi sed chal | engi ng the order of the Insurance Court.

The appeal is accordingly allowd. No costs.




