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PETI TI ONER
BHARAT PETROLEUM CORPORATI ON LTD.

Vs.
RESPONDENT:
MAHARASHTRA GENL. KAMGAR UNI ON & ORS
DATE OF JUDGVENT: 14/ 12/ 1998
BENCH

S. SAGH R AHVAD, D. P. WADHWA. ,

The I egal battle which started on a larger plane
between the parties ‘to this appeal. 1in 1984, has now
narrowed down to only one question, nanely, the question
relating to the  representation of  an enployee in the
di sciplinary proceedings through another enployee who,
though not an enployee of the appellant-corporation was,
nevert hel ess, a menber of the Trade Union

Bharat Petrol eum Corporation Ltd., ~which is the
appel | ant before us, was incorporated in 1976.

On 4.12.1985, the appellant submtted Draft Standing Orders
to the Certifying Oficer for certification under the
I ndustrial Enploynent (Standing( Orders) Act, 1946 (for
short, ’'the Act’) which were intended to be applicable to
the Marketing Division, Wstern Region, including its Head
Ofice at Bonmbay. On receipt of the Draft Standi ng Orders,
the Certifying O ficer issued notices to various -enployees’
Uni ons and after follow ng the statutory procedure and after
giving the parties an opportunity of hearing, certified the
Draft Standing Orders 14.10.1991 by an order passed under
Section 5 of the Act. The Draft Standing Oders, as
submtted by the appellant, were not certified in their
entirety but were nmodified in various respects.

One of the Causes of the Draft Standing Orders, which was
not certified by the Certifying Oficer, related to the
representation of an enpl oyee in the disciplinary
proceedi ngs. The result was that the provision relating to
the representation of an enployee, during departnmenta
proceedi ngs, as contained in the Mdel Standing Orders,
continued to apply to the appellant’s Establishnment.

Aggri eved by the order passed by the Certifying Oficer, two
appeals; one by the present appellant and the other by
respondent No.1, were filed before the Appellate Authority
and the latter, by its order dated 23rd of November, 1993,
certified the Standing Oders as final. The Cause relating
to the representation of an enployee during disciplinary
proceedings, as set out in the Draft Standing Orders, was
approved and the order of the Certifying Oficer, in that
regard, was set aside. The Standing Orders, as finally
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certified by the Appellate Authority, were notified by the
appellant on 30.11.1993 and it was with effect fromthis
date that they cane into force

The order of the Appellant Authority was challenged by
respondent No.1 in Wit Petition No.231 of 1994 in the
Bonbay Hi gh Court which admtted the petition on 15.3.1994
but refused the interim relief wth the direction that
during the pendency of the Wit Petition, a charge-sheeted
wor kman would be permitted to be represented at the
departrmental enquiry, at his option, by an office bearer of
the Trade Union of which he is a menber. Since this order
was contrary to the Standing Orders, as certified by the
Appellate (Civil) No. 12274 of 1994 in which this Court, on
30.9.1994. passed the follow ng O der:-

"l ssue notice. Interim stay of the
direction of the Hi gh Court by which any Ofice
bearer _of the Union who rmay not be a workman of the
petitioner corporation. is permtted to represent the
delinquent worknan. It is nmade clear that in the
meanwhile, the workman who is an enployee of the
petitioner corporation.”

By its judgment dated 18.9.1995, this Court set aside
the interimorder /'passed by the Bonbay H gh Court and
directed the Hi gh Court to pass a fresh-interimorder in the
Wit Petition after hearing the parties.

I n Decenber, 1995, respondent No. 1 took out a Notice
of Mdtion but the Hi gh Court, by its order dated 11.12.1995,
rejected the same, However, the H gh Court, by its fina
j udgrment dated 28.6.1996, allowed the Wit Petition and the
order dated 23.11.1993, passed by the Appellate Authority,
by which the Clause relating to the representation of an
enpl oyee during the disciplinary proceedi ngs, as contained
in the Draft Standing Orders, was certified, was set aside
and the order dated 14.10.1991, passed by the Certifying
Oficer, was maintained. It is against this judgment that
the present appeals have been filed and the only question
with which we are concerned in these appeals is as to
whet her an enpl oyee, agai nst whom di sci plinary proceedi ngs
have been initiated, can claim to be represented by a
person, who, though, is a nenber of a Trade Union but is not
an enpl oyee of the appellant.

Para 14(4)(ba) of the Mddel Standing Orders, as
franmed by the Central Government under the Act for
I ndustri al Est abl i shnent s, not bei ng I ndustria
Est abl i shnments in coal -m nes, provides as under:-

"In the enquiry, the workman shall be entitled to
appear in person or to be represented by an ' office
bearer of a trade union of which he is a nenber."

Cl ause 29(4) of the Draft Standing Oders, as
certified by thee Appellate Authority by its judgnment dated
23.11.1993, provides as under: -

"29.4 (para-3) : If it is decided to hold an
enquiry the workman concerned wll be given an
opportunity to answer the charge/charges and
permtted to be defended by a fell ow workman of his
choi ce, who must be an enpl oyee of the Corporation

The wor kman def endi ng shall be given necessary tine
of f for the conduct of the enquiry."
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The wvital difference between the Mddel Standing Orders, as
set out above, and the Draft Standing Orders, as certified
by the Appellate Authority, is that while under the Mde

Standing Orders, a workman can be represented in the
departnental proceedings by an office bearer of a Trade
Uni on of which he is a nenber, he does not have this right
under the Draft Standing Oders, as certified by the
Appel | ate Aut hori ty, whi ch restrict hi s right of
representation by a fellow workman of his choice from
amongst the enpl oyees of the appellant- Corporation. The
contention of thee | earned counsel for the appellant is that
the Mdel Standing Orders, framed by the Central Gover nnent
under the Industrial Enploynment (Standing Orders) Centra

Rul es, 1946 can operate only during the period of time when
the Standing Orders are not ~nade by the Establishnment
itself. If and when those Standing Orders are nmade which

in any case, have to be conpulsorily made in terns of the
Act, they have to be subnmitted to the Certifying Oficer and
if they -are certified, “they take effect fromthe date on
which they are notified and effectively replace the Mde

St andi ng Orders. The order of the Certifying Oficer is
appeal abl e before the Appellate Authority and the Appellate
Authority can legally interfere with the order passed by the
Certifying OFficer and set it aside or uphold it. There is
no restriction under the Act that the Mnagenent or the
Establ i shment, or, ‘for that nmatter, the enployer would,
adopt the Mddel Standing Orders. It is contended that the
Standi ng Orders have only to be i'n consonance with the Mde

St andi ng Orders besides being fair and reasonable.

The submission of the |earned counsel for the respondent
No.1, on the contrary, 1is that the Standing Orders, as
framed by the Managenent, have to be on the lines indicated
in the Mbdel Standing Orders and there cannot be a departure
either in principle or policy from the Mdel /Standing
O ders. It is contended that once it was provided by the
Model Standing Orders that an enployee of the ~Corporation
can be represented by an enpl oyee of -anot her Est abli shnent
with the only restriction that he should be an office-bearer
of a Trade Union, it was not open to the appellant to -have
made a provision in their Standing Orders that an enpl oyee
of the Corporation would be represented in the disciplinary
proceedi ngs only by another enpl oyee of the Corporation. It
is contended that this departure is inpernmissible in |aw
and, therefore, the Hgh Court was justified in setting
aside the order of +the Appellant Authority which had
certified the Draft Standing Oders submtted by the
appel | ant.

The Industrial Enploynent (Standing Orders) Act,
1946 was nade by the Parlianent to require enployers of al
i ndustrial Establishnments to define formally the conditions
of enployment on which the worknmen would be engaged as
pointed out by this Court in Salem Erode Electricity
Di stribution Conpany Pvt. Ltd. VS Enpl oyees Uni on, 1966
(1) LLJ 443 = AIR 1966 SC 808 = 1966 (2) SCR 498, followed
by its other decision in G axo Laboratories (1) Ltd. vs.
Presiding Oficer, Labour Court, Meerut, 1983 Labour &
I ndustrial Cases 1909 = AIR 1984 SC 505 = 1984 (1) SCC 1.

The obj ect under | yi ng this Act, which is a
beneficent piece of legislation, is to introduce wuniformty
of terns and conditions of enployment in respect of workmnen
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bel onging to the sane category and discharging sane and
simlar work under the industrial Establishment and to make
t he terns and condi tions of i ndustri al enpl oyees
well -settled and known to the enpl oyees before they accept
the enpl oyment .

The Act applies to every Industrial Establishnent
wherei n hundred or nore workmen are enpl oyed.

"Mobdel Standing Orders" have been defined in Section
2(ee). They nean standing Orders prescribed under section 15
whi ch gives rul e-maki ng power to the appropriate Governnent
and provides, inter alia, that the Rules so nade by the
CGovernment may set out Mddel Standing Orders for the purpose
of this Act,

Section 12(a) provides as under: -

"12- A Tenporary application of nodel standing
orders:- (1) Notw thstanding anything contained in
Sections 3 to 12, for the period comencing on the
date on which this Act beconmes applicable to an
i ndustrial establishnent and ending with the date on
whi ch the standing orders as finally certified under
this Act cane into operation under Section 7 in that
establ i shnent, the prescribed nodel standing orders
shal |l be deenmed to be adopted in that establishment,
and the provisions of section9, sub-section (2) of
Section 13 and Section 13-A shall apply to such
nodel standing orders as they apply to the standing
orders so certified.

(2) Nothing contained in sub-section (1) shall apply
to an Industrial Establishment in respect of ' which
the appropriate Government is the Government of the
State of CGujarat or the CGovernnment of the State of
Mahar ashtra.

This section provides that the Mdel Standing Order
will be applicable to an Industrial establishnment during the
period commencing on the date on which the Act becones
applicable to that Establishnment and the date on which the
standing orders, as finally certified under this Act, cone
i nto operation.

Section 7 of the Act sets out the date  on which
the Standing Orders or anendnents nade thereto would becone
operative. It provides as under: -

"7. Date of operation of standing orders or

amendnments. -- Standing Order of anendnents shall

unl ess an appeal is preferred under Section 6, cone
into operation on the expiry of thirty days fromthe
date on which authenticated copies thereof are sent
under sub-section (3) of Section 5, or where an
appeal as aforesaid is preferred, on the expiry of
seven days from the date on which copies of the
order of the appellant authority are sent wunder
sub-section (2) of Section 6."

The Standing Order are certified under Section 5. The
procedure for «certification of the Standing Orders is set
out therein and it will be useful to quote Section 5 at this
st age: -
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"5, Certification of amendnents. - (1) On receipt
of the draft under Section 3, the Certifying Oficer
shall forward a copy thereof to the trade union, if

any, of the workmen, or where there is no such trade
union, to the workmen in such nanner as nmay be
prescribed or the enployer, as the case my be,
together with a notice in the prescribed form
requiring objections, if any, which the worknen, or
enpl oyer may desire to make to the draft anendnents
to be submitted to himwithin fifteen days from the
recei pt of the notice.

(2) After giving t he enpl oyer, the wor knmen
submitting the anmendnents and the trade union or
such other representatives of the worknen as may be
prescri bed an opportunity of being heard the
certifying officer shall decide whether or not any
nodi fication of the draft subm tted under
sub-section (1) of Section 3 is necessary, and shal
nmake an order in witing accordingly.

(3) The Certifying Oficer shall thereupon certify
the draft anendments after making any nodifications
therein which his order under sub-section (2) may
require, and shall within seven days thereafter send
copi es of the nodel standing orders together wth
copi es of t he certified amendnents thereof,
aut henticated in the prescribed manner. and of his
order under sub-section (2) to the enployer and to
the trade union or other prescribed representatives
of the worknen."

The order certifying the Standing Oders 1is nade
under Sub-section (2) and (3) of the Act.

After certifying the Standing Orders or the Draft
Amendnents, the Certifying Oficer is required to send
copies of the Certified Standing Oders, authenticated in
the prescribed nanner, to the enployer as also to the Trade
Uni on or other prescribed representatives of the worknen.
Once the Standing Orders are certified, they constitute the
condition of who *** ready *** managenment ****x

enpl oyment or who may be enployed after certification as was
laid down by this Court in Sudhir Chandra Sarkar vs.  Tata
iron and Steel Company Ltd. & Ors., AR 1984 SC- 1064 =
(1984) 3 SCC 309 = 1984 (3) SCR 325, wherein reliance was
placed on an wearlier decision in Agra Electric Supply
Conpany Ltd. VS. Alladin, AIR 1970 SC 512 = 1970 (1) SCR
808 = (1869) 2 SCC 598, in which also it was laid down that
the Certified Standing Orders bind all those in enploynent
at the tine of service as well as those who are appointed

thereafter, (see also: Wor kmen Firestone Trye and Rubber
Conpany of India Pvt. Ltd. vs. Managenent, AIR 1973 SC
1227 + 1973 (3) SCR 587 = (1973) 1 SCC 813 and G axo

Laboratories (I) Ltd. vs. Presiding Oficer, Labour Court,
Meerut, 1983 Labour & Industrial Cases 1909 = AR 1984 SC
505 = 1984 (1) SCR 230 = (1984) 1 SCC 1).

The order of the Certifying Oficer is appeal able
under Section 6.

Section 10 provi des as under: -

"10. Dur at i on and nmodi fication of standing
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orders. (1) Standing Orders or the anendnents finally
certified under this Act shall not, except on
agreenment between the enpl oyer and the workmen or a
trade union or other representative body of the
workmen be liable to nodification until the expiry
of six nonths fromthe date on which the standing
orders or the amendnents or the |ast nodifications
thereof canme into operation and where nodel standing
orders have not been anended as aforesaid, the node
standing orders shall not be liable to such
nodi fication wuntil the expiry of one year fromthe
date on which they were applied under Section 2-A

(2) Subject to the provision of sub-section (1), an
enpl oyer, or workman or a trade union or other
representative body of the worknen or any prescribed
representative of workmen desiring to nodify the
st.andi ng orders of ‘the nodel standing orders
together with the anendnents, as finally certified
under this Act, or the nopdel standing orders applied
under Section 2-A, ~as the case nay be, shall nake an
application to the certifying Oficer in that
behal f, and such application shall be acconpani ed by
five copies of the standing orders, or the node

st andi ng orders, together with all amendnents
thereto as certified under this  Act or nodel
standing orders in which shall be indicated the

nodi fications proposed to be made and where such
nodi fications  are proposed to be nmade by agreenent
bet ween t he enployer and worknmen or a trade union or
ot her representative body of the worknen certified
copy of the agreenment shall be filed along with the
application.

(3) The foregoing provisions of this Act shal
apply in respect of an application under sub-section
(2) as they apply to the certification of the first
amendnent s.

(4) Nothing contained in sub-section (2) shall apply
to an industrial establishnent in respect ~of which
the appropriate Governnment is the Governnent of the
State of Qujarat.”

Section 10 provides for duration and nodification of
Model Standing Orders. The St andi ng Orders finally
certified under the Act cannot be nodified except on an
agreement between the enployer and the workmen or a Trade
union or other representative body of the workmen until the
expiry of six months fromthe date on which they cane into
operation.

Before coming to the core question, we may first
consider the right of an enployee to be represented in the
di sciplinary proceedings and the extent of the right.

The basic principle is that an enpl oyee has no right
representation in the departnental proceedi ngs by anot her
person or a lawyer unless the Service Rules specifically

provide for the sane. The right to representation is
available only to the extent specifically provided for in
the Rul es. For exanple, Rule 1712 of the Railway

Est abl i shent Code provi des as under
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"The accused railway servant may present his case
with the assistance of any other railway servant
enpl oyed on t he same railway preparatory to
retirement) on which he is working.

The right to representation, therefore, has been made
available in a restricted way to a delinquent enployee. He
has a choice to be represented by another railway enpl oyee,
but the choice is restricted to the Railway on which he
hinself is working, that 1is, if he is an enployee of the
western Railway, his choice would be restricted to the
enpl oyees working on the Western Railway. The choi ce cannot
be allowed to travel to other Railways.

Simlarly, a _provision has been made in Rule 14(8)
of the Central Civil ~Services (Cassification, Control &
Appeal) Rules, 1965, where too, an enpl oyee has been given
the choice of “being represented in the di sci plinary
proceedi ngs througha co-enpl oyee.

I'n Kal i ndi and Os. vs. Tata Loconmotive &
Engi neering Conpany Ltd., AIR1960 SC 914 = 1960 (3) SCR
407, a Three-Judge Bench observed as under: -

"Accustoned as we are to the practice in the
courts of law to skilful handling of wtnesses by
| awers specially trained inthe art of exam nation
and cross-exani nation of Wi t nesses, or first
inclination is to think-that a fair enquiry demands
that the person accused of an act should have the
assi stance of sone person, who even if not a | awer
nmay be expected to exam ne and Cross- exam ne

witnesses with a fair anount of skill. W have to
renmenber however in the first place that these are
not enquiries in a court-of law. It is necessary to

remenber also that in theseenquiries, fairly sinple
guestions of fact as to whether certain acts of
m sconduct were conmitted by a workman or not/ only
fall to be consi der ed, and strai ght forward
guestioni ng which a person of fair intelligence and
know edge of conditions prevailing in the industry

will be able to do will ordinarily help to elicit
the truth. It may often happen that the accused
workman will be best suited, and fully able to

cross-exanine the wi tnesses who have spoken agai nst
hi m and to exani ne witnesses in his favour

It is helpful to consider in this connection
the fact that ordinarily in enquiries before
donestic tribunals the person accused of any
m sconduct conducts his own case. Rules have been
franed by Governnent as regards the procedure to be
followed in enquiries against their own enployees.
No provision is made in these rules that the person
agai nst whom an enquiry is held may be represented
by anybody el se. Wen the general practices adopted
by donestic tribunals is that the person accused
conducts his own case, we are unable to accept an
argunent that natural justice demands that in the
case of enquiries into a charge-sheet of m sconduct
agai nst a workman he should be represented by a
menber of his Union. Besides it is necessary to
renmenber that if any enquiry is not otherwise fair
the workman concerned can challenge its validity in
an industrial dispute.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 10

Qur conclusion therefore is that a workman
against whom an enquiry is being held by the
managenment has no right to be represented at such
enquiry by a representative of his Union: though of
course an enmployer in his discretion can and may
allow his enployee to avail hinself of such
assi stance. "

(Enphasi s suppli ed)

I n anot her decision, nanmely Dunlop Rubber Conpany
VS. Wor knmen, 1965 (2) SCR 139 = AIR 1965 1392 = 1965 (1)
LLJ 426, it was laid down that there was no right to
representation in the  disciplinary proceedi ngs by another
person unl ess the Service Rules specifically provided for
the sane.

The matter again cane to be considered by a
Thr ee-Judge Bench of this Court  in Crescent Dyes and
Chemi cal s Lt d. vs Ram Naresh Tripathi. (1993) 2 SCR 115 =
1992 Suppl. (3) SCR 559 = 1992 (3) Scale 518, and Ahnadi
J. (as he then was) in the context of Section 22(ii) of the
Mahar asht r a Recogni tion of Tr ade Unions and Unfair
Labour-Practices Act, 1971, as also in the context of
donestic enquiry, upheld the statutory restrictions inposed
on delinquents choice of representation in the donestic
enquiry through an agent. It was laid down as under: -

"11. A delinquent appearing before a
Tribunal nay feel that the right to representation
is inplied in the larger entitlement of a fair
hearing based on the rule of natural justice. He
may, therefore, feel that refusal to be represented
by an agent of his choice would tantamunt to denia
of natural justice. Odinarily it 1is considered
desirabl e not to restrict this ri ght of
representation by counsel or an agent  of one's
choice but it is a different thing to say that such
a right 1is an elenment of the principles of natura
justice and denial thereof would invalidate the
enquiry. Representati on through —counsel can be
restricted by law as for exanple, Section 36 of the
Industrial Disputes Act, 1947, and so  also by
certified Standing Orders pernmitted an enployee to
be represented by a clerk or workman working in the
same departnent as the delinquent. So also the right
to representation can be regul ated or restricted by
statute."

The earlier decisions in Kalindi & Qthers vs. Tat a
Loconotive & Engineering Co, Ltd. (supra); Dunlop Rubber
Co. vs. Workmen (supra) and Brooke Bond India (p) Ltd. vs
Subba Raman (S.) and another, 1961 (2) LLJ 417, were
followed and it was held that the lawin this country does
not concede an absolute right of representation to an
enpl oyee as part of his right to be heard. It was further
specified that there is no right to representation as such
unl ess the conpany, by its Standing Orders, recognizes such
aright. Inthis case, it was also laid down that a
del i nquent enployee has no right to be represented in the
departnmental proceedings by a |lawer unless the facts
involved in the disciplinary proceedings were of a conpl ex
nature in which case the assistance of a lawer could be
permtted.
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We have seriously perused the judgrment of the High
Court which, curiously, has treated the decision of this
Court in Crescent Dyes and chemicals Ltd.’'s case (supra) as
a decision in favour of the respondent No.1. The process of
reasoni ng by which this decision has been held to be in
favour of respondent No.1 for coming to the conclusion that
he had a right to be represented by a person who, though an
of fi ce-bearer of the Trade Uni on, was not an enpl oyee of the
appel l ant is absolutely incorrect and we are not prepared to
subscribe to this view Consequently, we are of the opinion
that the judgnment passed by the High Court in so far as it
purports to quash the order of the Appellate Authority, by
which the Draft Standing Orders were certified, cannot be
sust ai ned.

The contention of the l.earned counsel for Respondent
No. 1 that the Standing Oders as nade by the appellant
nust conform to the Mddel ~Standing Oders cannot be

accepted.. It is true that originally the jurisdiction of
the Certifying Oficer _.as also that of the Appellate
Authority was very limited and the only jurisdiction

available to them wunder the Act was to see whether the
Standi ng Orders made by the Establishment and subnmitted for
their certification conformed to the Mddel Standing O ders.
This required the /process of conparison of the Draft
Standing Oder with the Mdel Standing Oders and on
conparison if it was found that the Draft Standing Orders,
the sanme would be certified evenif they were not reasonable
or fair. The workmen practically has no say in the matter
and they would not be listened even if they agitated that
the Draft Standing Orders were not fair or reasonable.

In 1956, radical changes were introduced in the Act
by the Parliament as a result of which not only the scope of
the Act was w dened, but jurisdiction was also conferred
upon the Certifying Oficer as also the Appellate Authority
to adjudicate upon and decide the question relating to
fairness or reasonabl eness of any provision of the Standing
O ders.

In the instant case, the Standing Orders as finally
certified cannot be said either to be not in consonance w th
the Model Standing Orders or unreasonable or unfair

Model Standing Orders, no doubt, provided that a
del i nquent enpl oyee coul d be represented in the disciplinary
proceedi ngs through anot her enpl oyee who wmay not be the
enpl oyee of the parent establishment to which the del inquent
bel ongs and may be an enpl oyee el sewhere, though he nay be a
menber of the Trade Union, but this rule of representation
has not been disturbed by the Certified Standing Oders,
inasmuch as it still provides that the delinquent enpl oyee
can be represented in the disciplinary proceedings through
an enpl oyee. The only enbargo is that the representative
shoul d be an enpl oyee of the parent establishnent. The
choice of the delinquent in selecting his representative is
affected only to the extent that the representative has to
be a co-employee of the sane establishment in which the
delinquent is enployed. There appears to be sone logic
behind this as a co-enployee would be fully aware of the
conditions prevailing in the parent establishnment, its
Service Rules, including the Standing Orders, and woul d be
in a better position, than an outsider, to assist the
delinquent in the domestic proceedings for a fair and early
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di sposal. The basic features of the Mddel Standing Oders
are thus retained and the right of representation in the
di sciplinary proceedings through another enployee is not
altered, affected or taken away. The Standing Oders
conformto all standards of reasonabl eness and fairness and,
therefore, the Appellate Authority was fully justified in
certifying the Draft Standing Oders as submtted by the

Appel | ant .

The appeals are consequently allowed. The inpugned
j udgrment dated 28.6.1996, passed by the Bombay Hi gh Court,
in so far as it relates to the C auses in question which is
the subject matter of these appeals, is set aside and the
order passed by the Appellate Authority certifying the Draft
Standing Oders is wupheld. There wll be no order as to
costs.




