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1968 AIR’ 960 1968 SCR (2) 842
Cl TATOR 'L NFO :

R 1977 SC 523 (13)

ACT:
Limtation Act, /1908, s. 12(2)-"tine requisite" for
obt ai ni ng copy of order appeal ed from neani ng of.

HEADNOTE:

The appellant State filed an appeal in the Hi gh Court on
March 29, 1963 against the order made by the trial court on
Noverber 10, 1962 acquitting the respondents. According to
the informati on contained in the copy of ‘the order produced
along with the Menorandum of Appeal, the appeal was filed
within tinme. It Showed that the copy was applied for on
Novermber 15, 1962 and it was ready on January 3, 1963. It
was contended on behalf of the respondents that the appea
was out of time in view of the fact that the appellant had
applied for and obtained two other copies —of the order
appealed from and if tine was cal culated on the basis of
those copi es the appeal was beyond tine. Inaddition to the
copy referred to earlier, the appellant had applied for
anot her copy of the order appeal ed fromon Decenber 3, 1962,
and that copy was ready for delivery on Decenber 20, 1962.
The appel |l ant al so applied for yet another copy of the sane
order on Decenber 21, 1962 and that copy was nade ready on
the sanme day. It was not disputed that if the, period of
l[limtation was conputed on the basis of the two  later
copi es, the appeal was barred by limtation. The Hi-gh Court
accepted the respondent’s contention and disnissed the
appeal

On appeal to this Court.

HELD : That the decision of the H gh Court under appeal did
not lay down the law correctly.

The expression ’'tinme requisite’ in s. 12(2) of t he
Limtation Act cannot be understood as the tinme absolutely
necessary for obtaining the copy of the order. VWhat is

deductible wunder s. 12(2) is not the mininum time wthin
which a copy of the order appeal ed agai nst coul d have been
obtained. It rmust be renenbered that s. 12(2) enlarges the
period of limtation prescribed under entry 157 of Schedul e
1. That section pernmits the appellant to deduct from the
time taken for filing the appeal, the time required for
obtaining the copy of the order appealed fromand not any
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| esser period which mght have been occupied if the
application for copy had been filed at sonme other date.
That section lays no obligation on the appellant to be
pronpt in his application for a copy of the order. A plain
reading of s. 12(2) shows that in computing the period of
[imtation prescribed for an appeal, the day on which the
j udgrment or order conplai ned of was pronounced and the tine
taken by the court to make available the copy applied for.
have to be excluded. There is no justification for
restricting the scope of that provision. [844 E-H]

Mat hel a. and others v. Sher Mhammd, A l.R 1935, Lah. 682;
di sappr oved.

Pramat ha Nath Roy V. Lee, 49 I.A 307 and J. N. Surty v. T.
S. Chettyar, 55 |.A 161; distinguished.

84 3

Panjam v. Trimala Reddy, I.L. R 57 Mad. 560; Kunju Kesavan
v. MM Philip, A1.R 1953 T.C. 552; B. Govind Rai Sewak
Si ngh and Anr. . Behuti Narain Singh. A l.R 1950, All.
486 and K. U. Singh v. M R Kachhi, Al.R 1960 MP. 140;
referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Cri mi nal “Appeal No.122 of
1965.

Appeal fromthe judgnment and order dated Decenber 1, 1964 of
the Allahabad Hi gh Court in Government Appeal No.785 of
1963.

0. P. Rana, for the appellant.

J. P. Goyal and Sobhag Mal Jain, for the respondents.

The Judgrment of the Court was delivered by

Hegde, J. In this appeal by certificate, the only 'question
that arises for decisionis as to the true scope 'of the
expression "tine requisite for obtaining a copy of the
decree, sentence or order appealed from found in sub-s. 2
of s. 12 of the Indian Limtation Act 1908 which /wilt be
hereinafter referred to as the Act. The said question arose

for decision under the followng ci rcunst ances: The
respondents were tried for various offences before the
| earned assistant sessions judge, Farrukhabad. The said
| ear ned judge acquitted them Agai nst——the order of

acquittal the State went up in appeal to the H gh Court of
Al | ahabad. The said appeal was di sm ssed as bei ng barred by
limtation. The correctness of that decision isin issue in
thi s appeal

I[tem 157 of the first schedule to the Act prescribes that
the period of limtation for an appeal under the Code of
Crimnal Procedure 1898, from an order of acuittal is  three
nonths fromthe date of the order appealed from But sub-s.
2 of S 12 provides that in conmputing the period of
[imtation prescribed for an appeal the day on which the
j udgrment conpl ai ned of was pronounced and the time requisite
for obtaining a copy of the order appealed from shall  be
excl uded.

The nmenorandum of appeal was filed into court on March 29,
1963. The order appeal ed from bad been delivered on Novem
ber 10, 1962. According to the information contained in the
copy of the order produced along with the said menmorandum
the appeal was within time. It showed that that copy was,
applied for on Novenber 15, 1962 and the same was ready on
January 3, 1963.

It was contended on behalf of the respondents that the
appeal was out of tinme inview of the fact that the
appel l ant had applied for and obtained two other copies of
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the order appealed fromand if time is calculated on the

basis of those copies the appeal was beyond tine. In
addition to the copy referred to earlier, the
844

appel | ant had applied for another copy of the order appeal ed
from on Decenber 3, 1962 and that copy was ready for
delivery on Decenber 20, 1962. The appellant also applied
for yet another copy of the same order on Decenber 21, 1962
and that copy was nmade ready on the sanme day. There is no
di spute that if the period of limtation is conputed on the
basis of those copies the appeal was barred by limtation

But the point for consideration is whether the obtaining of
those copies has any relevance in the matter of conputing
the period of Iimtation for the appeal

The High Court of Allahabad accepted the contention of the
respondents that in determning the time requisite for
obtaining a copy of the order appealed from it had to take

into consideration the copies nmade available to, the
appel l ant © on-the 20th and 21st Decenber, 1962. It opined
that the expression 'requisite’ found in s. 12(2) neans
“"properly-  required", and hence the'limtation has to be

conputed on the basis of the copy nade available to the
appel l ant i n Decenber, 1962:

It was not disputed on behalf of the respondents that it was
not necessary for the appellant to apply for a copy of the
or der appealed from imrediately after ‘the order was
pr onounced. The appel l ant could have, if it chose to take
the risk, waited till the ninety days period allowed to it
by the statute was al nost exhausted. Even then the tinme
required for obaining a copy of the order would have been
deducted in calculating the period of limtation for filing
the appeal. Hence the expression 'tine requisite cannot be
understood as the time absolutely necessary for obtaining-
the copy of the order. What is deductible under s. 12(2) is
not the mnimum time within which a copy of the order
appeal ed against could have been obtained. It rmust Dbe,
renmenbered that sub-s. 2 of s. 12 enlarges the period of
[imtation prescribed under entry 157 of Schedule 1./ That
section permts the appellant to deduct fromthe tine taken
for filing the appeal, the time required for obtaining the
copy of the order appealed fromand not any |esser period
whi ch  m ght have been occupied if the application for copy
had been filed at sonme other date. That section lays no
obligation on the appellant to be pronmpt in his application
for a copy of the order. A plain reading of s. 12(2) shows
that in computing the period of Iimtation prescribed for an
appeal , the day on which the judgnent or order conpl ai ned of
was pronounced and the time taken by the court to  make
avai | abl e the copy applied for, have to be excl uded. There
is no justification for restricting the scope ~of that
provi si on.

If the appellate courts are required to find out in | every
appeal filed before themthe mninum time required for
obtaining a copy of the order appealed from it would be

unwor kabl e. In that event every tinme an appeal is filed,
the court not only will have to see

84 5

whether the appeal is in time on the basis of t he

i nformati on avail able fromthe copy of the order filed al ong
with the nenorandum of appeal but it nmust go further and
hold an enquiry whether any other copy had been nmade
available to the appellant and if so what was the tinme taken
by the court to nmake available that copy. This would |ead
to a great deal of confusion and enquiries into the alleged
laches or dilatoriness in respect not of copies produced
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with the menorandum of appeal but about other copies which
he m ght have got and used for other purposes with which the
court has nothing to do.
The High Court in arriving at the decision that the appea
is barred by tine relied on the decision of the Lahore High
Court in Mathela and Gt hers v. Sher Mhanmad(1). It also
sought support fromthe decisions of the Judicial Commttee
in Pramatha Nath Roy v. Lee(-) and J. N. Surty v. T. S
Chettyar (3). The Lahore deci sion undoubtedly supports the
view taken by the H gh Court. It lays down that the words
"time requisite"” nean sinply time required by the appellant
to obtain a copy of the decree assuming that he acted wth
the reasonable pronptitude and diligence. It further |Iays
down that the time requisite for obtaining a copy is the
shortest tine during which the copy woul d have been obt ai ned
by the appellant, and it has nothing to do with the anopunt
of time spent by himin obtaining the copy which he chooses
to tile with the menorandum of appeal. Wth respect to the
| ear ned judges who decided that case we are unable to spel
out fromthe | anguage of s. 12(2) the requirenent that the
appel | ant should act wi'th reasonable pronptitude and
diligence and the further condition that the time requisite
for obtaining a copy should be the shortest time during
whi ch a copy coul d have been obtai ned by the appell ant. We
are of the opinion/that the said decision does not lay down
the law correctly.
Now we shall proceed to consider the decisions of the
Judicial Committee 'relied on ’'by the H gh Court. In
Pramatha Nath Roy v. Lee (2) the appellant was found to be
guilty of laches. The Judicial Commttee held that he was
not entitled to deduct the time |ost due to his laches. It
is in that context the Board observed that the tinme which
need not have el apsed if the appellant had taken reasonable
and proper steps to obtain a copy of the decree or ' order
could not be regarded as 'requisite’ wthin sub-s. 2 of s.
12. That decision does not bear on the question under
consi derati on.
In J. N Surty v. T. S. Chettyar 3 the question that fel
for decision by the Judicial Comrittee was whether in
reckoning the time for presenting an appeal, the tine
requi red for obtaining
(1) A I.R 1935 Lah. 682.
L3Sup. Cl /68-10
(3) 55 [. A 161. (2) 49 1.A 3 7.
846
a copy of the decree or judgment must be —excluded even
though by the rules of the court it was not  necessary to
produce with the menorandum of appeal the copy of the decree
or judgnent. Their Lordships answered that question in the
affirmative. While deciding that question, their Lordships
consi dered sone of the observations nmade by the High Court
relating to the dilatoriness of sonme Indian practitioners.
In that context they observed
"There is force no doubt in the observation
nmade in the High Court that the elimnation of
the requirenent to obtain copies of t he
docunents was part of an effort to conbat the
di l atoriness of some Indian practitioner; and

their Lor dshi ps woul d be unwi | i ng to
di scourage any such effort. All, however,
that can be done, as the |aw stands, is for

the Hi gh Courts to be strict in applying the
provi si on of excl usion.

The word 'requisite’ is a strong word; it nay
be regarded as neani ng sonething nore than the
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wor d required’ . It nmeans "properly
required’ and it throws upon the pleader or
counsel for the appellant the necessity of
showi ng that no part of the delay beyond the
prescribed period is due to his fault."
In other words, what their Lordships said was that any del ay
due to the default of the pleader of the appellant cannot be
deducted. There can be no question of any default if
the steps taken by the appellant are in accordance with | aw.
Hence, the above quoted observations of the Judi ci a
Conmittee can have no application to the point wunder
consi der ai on.
Preponderance of judicial opinionis in favour of the con-
clusion reached by us earlier. The leading case on the
subject is the decisionof the full bench of the Midras High
Court in Panjanv. Trinmala Reddy(1), wherein the court laid
down that in s. 12-the words '"time requisite for obtaining a
copy of the decree’ nean the tine beyond the party’' s contro
occupied /in obtaining the copy whichis filed with the
nmenor andum - of appeal and not an ideal |esser period which
m ght have been occupied if the application for the copy had
been filed on some other date. This decision was followed
by the Travancore-Cochin H'gh Court in Kunju Kesavan v. M
M  Philip(2), by the Al lahabad H gh Court in B. Govind Ra
Sewak Singh and Another v. Behuti Narain Singh(3) and by the
Madhya Pradesh High Court in K U Singh v. M R Kachh
(4) .
From the above discussion it follows that the decision under
appeal does not lay down the law correctly. But yet we are
of
(1) I.L.R 57 Mad. 560.
(3) AIl.R 1950 All. 486.
(2) AI.R 1953 T.C 552.
(4) AI.R 1960 M P. 140.

847
the opinion that this is not a fit case to interfere wth
the order of the High Court dismssing the appeal. The

respondents were acquitted by the assistant sessions judge,
Farrukhabad on Novenber 10, 1962. W were informed by
| earned counsel for the State that this appeal was -~ brought
to this court mainly with a viewto settle an - inportant
guestion of law, and under instructions from the State
government he told us that he does not press the appeal on
nerits. Accordingly this appeal is disnissed.

R K P.S. Appea
di sm ssed
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