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ACT:

Punj ab General Sales Tax Act, 1948: s. 5(2)(a) (iv)-
Cenent-Sale of to Electricity Board for use in generation or
di stribution of energy-Deduction of from dealer’s gross
turnover - Whet her perni ssi bl e.

Wrds & Phrases: Expression "for ‘use" nust nean
"intended for wuse"-s.5(2)(a)(iv), Punjab GCeneral Sales Tax
Act, 1948.

Section 5(2)(a)(iv) of the Punjab General Sales Tax
Act, 1448 exenpted goods sold to any undertaking supplying
electric energy to public, for use by it in the generation
or distribution of such energy.

HEADNOTE:
%

The assessee-respondent was sought to be reassessed to
sales tax, in respect of supply of cenent to-the 'Punjab
State Electricity Board in the years 1964-65 and 1965-66 on
the basis of the certificates issued by the Board to the
effect that it was required for wuse in the generation or
distribution of electrical energy, on the ground of nonuser
of the goods for the said purpose. The Tribunal disn ssed
the appeal of the assessee.

On a reference the H gh Court cane to the concl usion
that the assessee who nade sales to the Board on the basis
of the certificates was not required to prove further that
the cement was actually so used.

Dismssing the State’'s appeal by Special |eave,

N

HELD: The assessee-respondent is entitled to exenption
under s. 5(2)(a)(iv) of the Punjab GCeneral Sales Tax Act,
1948. [4G

The nere fact that sone of the cenment supplied was, in
fact wused by the Punjab State Electricity Board for
activities not directly connected with the generation or

di stribution of el ectrical energy, cannot make any
di fference regarding the availability of the exenption. [4D
E]
2

In order to get exenption it need not be shown that the
goods in question were actually used in the generation or
distribution of electrical energy. On a plain reading of O.
(a)(iv) of sub-s. (2) of s. 5 of the Act it is clear that
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the expression "for use" therein nmust nmean "intended for
use". If the intention of the legislature was to linit the
exenption only to such goods sold as were actually used by
the wuntertaking in the generation and distribution of
el ectrical energy, the phraseology used in the exenption
cl ause would have been different, as, for exanple, "goods
actual ly used" or "good used". [4H, 5A-B]

In the instant case, the certificates issued by the
Board clearly showed that the intention of the Board was
that the cenment should be wused for a purpose directly
connected with the generation or distribution of electrica
energy. There is no material to show that the certificates
were false certificates given by the Board, having another
use in mnd, or that they were fraudul ently obtained by the
assessee in collusion with the Board. [5H 6A-B]

Associ ated Cenent Co. Ltd. Kynore MP. v. Assistant
Commi ssi oner of Sales Tax, Jabal pur Regi on, Jabal pur & Anr;
[1971] 28 S.T.C 629 and Spedding Dinga Singh & Co. v. The
Punjab State, [1968] 22 S.C C. 319 distinguished.

JUDGVENT:
ClVIL APPELLATE JUR SDICTION: Civil. Appeal Nos 937-38
of 1975
Fromthe Judgnent and order dated 4.11.1974 of the
Punj ab and Haryana H gh Court in CGovt. Sales Tax Reference
No 37 of 973
Ravi nder Bana and C V. Subba Rao for the Appellants
Serv Mtter and Madan CGopal Gupta for the Respondent.
The Judgrment of the Court was delivered by
KANI A, J. These appeals by special |eave are directed
agai nst the decision of a Division Bench of the Hi gh Court
of Punjab & Haryana on a reference under Section 22 of the
Punj ab General Sales Tax Act (hereinafter referred to as
"the Act ). The short facts  necessary for the disposal of
these appeal are as follows:
The respondent - assessee supplied cenent in the /years
1964- 65
3
and 1965-66 to the Punjab State Electricity Board
(referred to hereinafter as the Board ) on the basis of
the certificates issued by the Board to the effect that
the cenent was required for use in the generation or
distribution of electrical energy ~In the initia
assessment proceedi ngs on t he basis of t hese
certificates the sales of cenent by the assessee to the
Board were exenpted. The exenption was granted under
section 5(2)(a)(iv) of the Act.
Section 5(2)(a)(iv) of the Act reads as under
5(2). In this Act the expression 'taxabl e
turnover’ means that part of the dealer’s gross
turnover during any period which remmins ‘after
deducting therefrom
(a) x x XXXX X
(1) XX XXX XXX XX
(i) XX XXX XXX
(iii) x x x x
(iv) Sales to any wundertaking supplying
el ectrical energy to the public under a
Iicence or sanction granted or deened to
have been granted under the |Indian
Electricity Act, 1910(IX of 1910) of
goods for use by it in the generation or
di stribution of such energy; xxx".
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There is no dispute that the Board was an undert aki ng
supplying the electrical energy to the public and that it
held a licence or a sanction wunder the Indian Electricity
Act, 1910. The assessing authority on the basis. O the
certificates took the view that the cenment was sold by the
assessee to the Board for use by it in the generation or
distribution of electricity energy.

Thereafter on the basis of an audit report, the
assessment was re-opened by the Deputy Excise and Taxation
Commi ssi oner (Appeals). The Deputy Conmi ssioner started suo
not o proceedi ngs under Section 21 of the Act and issued a
show cause notice to the assessee and, after giving a
hearing to the assessee, he cane to the conclusion that the
exenption was not attracted and the deductions which had
been granted by the original assessing authority, to the
tune of Rs. 1 lac for the year 1964-65 and Rs.2 lacs for the
year 1965-66, had been
4
granted wongly and i ssued additional demands aggregating to
Rs. 18, 000.

The assessee challenged the additional demands nade
before the Sales Tax Tribunal” Haryana but the chall enge was
repl aced by the Tribunal —and the appeal of the assessee
di sm ssed

Therafter a reference was nmde by the Tribunal to the
Punj ab & Haryana Hi gh Court under Section 22 of the Act. The
Di vision Bench of the H gh Court while disposing of the
reference cane to the conclusion that on a true construction
of the provisions of = Section 5(2)(a)(iv) of the Act the
assesee, who made sales to the  said Board on the basis of
the certificates that the cement was required for use in the
generation and distribution of electrical energy, is not
required to prove further that the cenent was actually so
used and, on the basis of this conclusion it decided the
reference in favour of the assessee It is this decision
whi ch is chall enged before us.

The subm ssion of M R Bana. |earned counsel for the
appellant is that in order to get the benefit of the
exenption it is required that it should be -established
before the Tax Authorities that the cenent supplied by the
assessee was actually used by the Board in an activity
directly connected wth the generation or —distribution of
electrical energy In the present case. the inquiry held by
the Deputy Comm ssioner showed that the assessee was not in
a position to establish such actual use by the Board and it
appeared that a part of the cenent supplied was used by the
Board in the construction of staff quarters ~and other
constructions which could not be said to be directly
connected with the generation or distribution of electrica
energy .

It was on the other hand submitted by the  |earned
counsel for the respondent that there was nothing to show
that the certificates issued were false certificates as
such. that is certificates given with the know edge that the
cenent purchased was to be used partly in activities not
directly connected wth the generation or distribution of
el ectrical energy nor were the certificates obtained by the
assessee in collusion with the Board The assessee was
entitled to rely on the certificates and get the exenption

We are unable to accept the subm ssion of M. Bana
that, in order to get the exenption it nust be shown that
the goods in question nanely, the cenent supplied by the
assessee in this case was
5
actually used in the generation or di stribution of
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el ectrical energy. It nust be noted that the inportant words
used in the relevant provisions are "goods for use by it in
the generation or distribution of such energy" (enphasis
supplied by us). On a plain reading of the relevant clause
it is clear that the expression "for wuse" nmust mean
"intended for wuse" If the intention of the |egislature was
tolimt the exenption only to such goods sold as were
actually used by the wundertaking in the generation and
distribution of electrical energy, the phraseol ogy used in
the exenmption clause would have been different as, for
exanpl e, "goods actually used" or "goods used.".

M. Bana, in support of his submssion, drew our
attention to the decision of the Hgh Court of Mdhya
Pradesh in Associated Cenment Co. Ltd., Kynore, MP. v.
Assi stant  Conmi ssi oner of . Sales Tax, Jabal pur Region
Jabal pur and Another, [1971] 28 S.T.C. 629. In that case the
exenption provision was in pari materia with the exenption
provi sion before  us. 1t was held by the Madhya Pradesh Hi gh
Court that everything sold to the Electricity Board for its
use did not fall wthin the exenption under Section
2(j)(a)(iii) of the Act. 1t was only when there was direct
use of the goods in the generation or distribution of
el ectrical energy that the goods sold to the Board could
fall within the exenption.

W nmay point out that this decisionis not of any
assistance in the case before us as the dispute in that case
centered on the question whether, in order to attract the
exenption, the goods supplied nmust be directly used in the
generation or distribution of electrical energy or whether
indirect use of the . goods for the aforesaid purpose was
enough. It appears that the Division Bench which decided
that case did not consider at all the question whether the
expression "for use" in the exenption clause nmeant "intended
for use" or it nmeant "actually used".  The same ' is the
position regarding the decision of the H gh Court of Punjab
& Haryana in Spedding Dinga Singh & Co. v The Punjab State,
[1968] 22 S.T.C. 319 which dealt with the very subclause in
guestion which dealt with the very sub-clause in question
bef ore us.

We are, therefore, of the viewthat the real question
which we are called wupon to determine is whether, in the
present case, the cenment supplied was intended for ~use
directly in the generation or distribution of electrica
energy. If it was so intended, the exenption was attracted
but not otherw se. The certificates which we have referred
to earlier issued by the Board clearly show that the
intention of the Board was that the cenent should be used
for a purpose directly
6
connected with the generation or distribution of electrica
energy. There is no material to show that the certificates
were false certificates given by the Board, having another
use in mnd, or that they were fradul ently obtained by the
assessee in collusion with the Board. the nmere fact that
sonme of the cenment supplied was, in fact, used by the Board
for activities not directly connected with the generation or
di stribution of electrical energy cannot nake any difference
regarding the availability of the exenption.

In view of the conclusion set out in the previous
par agraph, we do not feel <called upon to go into the
guestion whether «certificates granted by the Board nust be
regarded as conclusive in a matter of granting exenption. W
may, however, point out that the certificate contenplated
under Section 5(2)(a)(iv) of the Act cannot conpare with the
certificate in Form'C which is a statutory certificate nor
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can it be regarded as conpletely conclusive. W are not
called upon in this case to consider in what circunstance
the assessing authority can go behind the certificate. It is
clear that in the present case no such circunstances
exi st ed.

In the result, the appeals nust fail and are di sm ssed
with costs.
P.S .S Appeal s di sm ssed.
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