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The Judgnent of the Court was delivered by

AHMADI, J.- \Were a person belonging to a caste or \tribe
specified for the purposes of the Constitution to be a
Schedul ed Caste or a Scheduled Tribe in relation to/'State A
mgrates to State B where a caste or tribe with ‘the sane

nonencl at ure is specified for. the purposes of t he
Constitution to be a Schedul ed Caste or a Schedul ed Tribe in
relation to that State B, will that person be entitled to

claim the privileges and benefits admssible to persons
bel ongi ng to the Schedul ed Castes and/or Schedul ed Tribes in
State B? is the neat question raised in this petition

brought under Article 32 of the Constitution by one  Shri
Devi das Kuberdas Kantharia in his personal capacity as 'well
as in his capacity as the Chairman of Petitioner 1
Conmittee. The grievance sought to be projected in this
petition, which has been brought in a representative
capacity and by way of a Public Interest Litigation, is that
State B denies the benefits and privileges admissible to
such persons belonging to Schedul ed Castes and Schedul ed
Tri bes who have nmigrated from State A or any other  State.
Before we set out the specific nature of the grievance it
may be advantageous to refer to the provisions in the
Constitution which have a bearing on the question at issue.

2. In Part XVI of the Constitution special provisions
relating to certain classes including Schedul ed Castes and
Schedul ed Tribes have been made. Articles 330 and 332
provide for reservation of seats for Schedul ed Castes and
Scheduled Tribes in the House of the People and in the
Legi slative Assenblies of the States. Article 335 enjoins
that clainms of Schedul ed Castes and Schedul ed Tribes shal

be taken into consideration in making all appointnments to
services and posts in connection with the affairs of the
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Union or of a State. Article 338 provides for the
appoi ntnent of a Special Oficer for Scheduled Castes and
Schedul ed Tribes to investigate all matters relating to the
saf equards provided for themand to report to the President
upon the working of those safeguards. Then come Articles
341 and 342 which may be reproduced at this stage
"341. Schedul ed Castes.- (1) The President
my wth respect to any State or Uni on
Territory, and where it is a State after
consultation with the Governor thereof, by
public notification, specify the castes, races
or tribes or parts of or groups wthin castes,
races or tribes which shall for the purposes
of this Constitution be deened to be Schedul ed
Castes in relation to that State or Union
Territory, as the case may be.
342. ~ Schedul ed Tribes.- (1) The President nmay
wi-th respect to any State or Union Territory,
and where it is a State, after consultation

wi th t he CGover nor t her eof by public
notification, specify the tribes or triba

247

conmunities ~or parts of or groups wthin
tribes or tribal comunities which shall for

the purposes of this Constitution be deened to

be Schedul ed Tribes in relation to that State

or Union Territory, as the case may be."
Clause (2) of Article 341 empowers Parlianent to include or
exclude by law from the list of Scheduled Castes or
Schedul ed Tribes specified in the notification issued under
clause (1) any caste, race or tribe or part of or group
within any caste, race or tribe. Simlar provisionis to be
found in clause (2) of Article 342 inrelation to any. tribe
or tribal comunity, etc. Both these provisions  further
state that save as aforesaid a notification issued \under
clause (1) of the respective articles shall not be varied by
any subsequent notification.

. On a plain reading of clause (1) of Articles 341 and
342 it is manifest that the power of the President is
l[imted to specifying the castes or tribes which shall, for
the purposes of the Constitution, be deened to be  Schedul ed
Castes or Scheduled Tribes in relation to a State or a Union
Territory, as the case may be. Once a notification is
i ssued wunder clause (1) of Articles 341 and 342 of the
Constitution, Parliament can by law include in _~or exclude
from the 1list of Scheduled Castes or Schedul ed  Tribes,
specified in the notification, any caste or tribe but save

for that I|imted purpose the notification issued under
cl ause (1), shall not be varied by any subsequent
notification. What is inportant to notice is that the

castes or tribes have to be specified in relation to a given
State or Union Territory. That means a given caste or tribe
can be a Schedul ed Caste or a Scheduled Tribe in relation to
the State or Union Territory for which it is specified.

These are the relevant provisions with which we shall  be
concerned while dealing with the grievance nade in this
petition.

4. The petitioners herein are aggri eved because the State

of Maharashtra has denied the benefits and privileges
avai l abl e to Schedul ed Castes and Schedul ed Tri bes specified
inrelation to that State to menbers of the Schedul ed Castes
and Scheduled Tribes belonging to other States who have
mgrated from other States to the State of Mharashtra
These benefits and privileges are denied on the basis of
certain circulars and letters issued by the Government of
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I ndia and consequential instructions issued by the State of
Mahar asht ra indicating that nenbers belonging to t he
Schedul ed Castes and Schedul ed Tribes specified in relation
to any other State shall not be entitled to the benefits and
privileges accorded by The State of Maharashtra unless the
person concerned is shown to be a permanent resident of the
State of Mharashtra on 10-8-1950 in the case of Schedul ed
Castes and 6-9-1950 in the case of Schedul ed Tri bes. These
are the dates on which the President first pronulgated the
Constitution (Schedul ed Castes) Oder, 1950 and t he
Constitution (Schedul ed Tri bes) O der, 1950. The
petitioners, therefore, contend that the denial of the
benefits and the privileges by the State of Maharashtra is
violative of the fundamental rights conferred on citizens by
Articles 14, 15(1), 16(2) and 19 of the Constitution
besi des being contrary to the letter and spirit of Articles
341 and 342 of the Constitution. The
248
petitioners contend that a bare perusal of the Constitution
(Schedul ed Castes) Order, 1950 and t he Constitution
(Schedul ed  Tribes) Order, 1950 as anmended by the Schedul ed
Castes and Schedul ed Tribes Orders (Arendrment) Act, 1976
woul d show the same castes and tribes specified in respect
of nore than one State. ~ Those belonging to the Schedul ed
Castes and the Scheduled Tribes, wherever situate, are
econom cal ly backward. Besi des on account. of social and
econom ¢ backwardness they have to -suffer a host of
indignities and atrocities and are very often conpelled to
mgrate fromone State to another in search of Iivelihood or
to escape the wath of their oppressors. Earlier they did
not experience any difficulty in obtaining caste/tribe
certificates to secure benefits available tothe Schedul ed
Castes and Scheduled Tribes in the State of Maharashtra.
The situation, however, changed drastically after t he
CGovernment of India issued a comrunication addressed to
Chief Secretaries to all State Governnments/Union Territories
on 22-3-1977.
5. Before we refer to the contents of the comrunication
dated 22-3-1977 it my be advantageous to notice the
rel evant provisions of the Constitution (Schedul ed ~Castes)
Order, 1950 and the Constitution (Schedul ed Tribes) Order,
1950 nade in exercise of powers conferred by Article 341(1)
and Article 342(1) respectively of the Constitution. In the
Order first nentioned clause (2) provides as under
"2. Subject to the provisions of this O der
the castes, races or tribes or parts  of, or
groups wthin, castes or tribes specified in
Parts 1 to (XXIl) of the Schedule to this
Order shall, inrelationto the States to
which those Parts respectively relate, be
deened to be Scheduled Castes so- far as
regards menber thereof resident in the
localities specified inrelation to them in
those Parts of the Schedule.”
Clause (2) of the second nentioned Order reads

as under:

"2. The tribes or tribal comunities, or part
of , or groups wthin, tribes or triba
conmunities, specified in Parts 1 to X X of
the Schedule to this Order shall, in relation

to the State to which those Parts respectively
relate, be deenmed to be Scheduled Tribes so
far as regards nenbers thereof residents in
the localities specified in relation to them
respectively in those Parts of that Schedule."
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6. The Governnent of India in the Mnistry of Hone Affairs
noti ced that certificates belonging to a particul ar
Schedul ed Caste/ Schedul ed Tri be were not issued strictly in
accordance with the principles governing the issue of such
certificates presumably on account of |ack of understanding
of the |legal position regarding the concept of the term
"residence" on the part of the authorities concerned. Wth
aviewto clarifying the | egal position the conmunication of
22-3-1977 came to be issued. The relevant part of that
conmuni cati on may be reproduced for ready reference
"As required under Articles 341 and 342 of the
Constitution, the President has, with respect
to every State and Union Territory and where
it is State after consultation wth t he
Governor of the concerned State,
249
i ssued orders notifying various Castes and
Tribes as Scheduled Castes and Schedul ed
Tribes in relationto that State or Union
Territory fromtine to tinme. The inter-State
area restrictions have been del i berately
i nposed so that the people belonging to the
specific community residing in a specific
area, -~ whi ch has been assessed to qualify for
the Schedul ed Caste or Schedul ed Tribe status,
only benefit fromthe facilities provided for
them | Since the peopl e belonging to the sane

caste '‘but living in ~different State/Union
Territories may not both be treated to belong
to Scheduled Caste/Tribe or vice versa. Thus
the residence of a particular person in a
particul ar locality assunes a speci a
significance. This residence has not to be

understood in the liberal or ordinary sense of
the word. On the other hand it connotes the
per manent residence of a person on the date of
the notification of the Presidential O der
schedul ing his castel/tribe in relation to that
locality. Thus a person who is -tenporarily
away from his permanent place or abode at the
time of the notification of the Presidentia
Order applicable in his case, say for exanple,

to earn a living or seek education, etc., can
also be regarded as a Schedul ed Caste or a
Schedul ed Tribe, as the case nmay be, if his

caste/tribe has been specified in that order
inrelation to his State/Union Territory. But
he cannot be treated as such in relation to
the pl ace of his tenmporary resi dence
notw t hstanding the fact that the nane of his
caste/tribe has been scheduled in respect of
that area in any Presidential Oder."
The communication further states that with a view to
ensuring the veracity of permanent residence of a person-and
that of the caste/tribe to which he clainms to belong, the
CGovernment of India nade a special provision in the pro form
a prescribed for the issue of such certificates. In order
to ensure that conpetent authorities should al one issue such
certificates the Governnent of India (Depart nent of
Personnel and Administrative Reforns) by a letter dated 6-8-
1975 indicated the authorities locality-wise who should
issue the certificates. The conmunication then proceeds to
add :
"Thus the Revenue Authority of one District
would not be conpetent to issue such a
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certificate in respect of persons belonging to
another District. Nor can such an authority
of one State/Union Territory issue such
certificates in respect of persons whose place
of permanent residence at the time of the
notification of a particular Resi denti a
Order, has beenin a different State/Union
Territory."
Thi s was enphasi sed because only the revenue authorities of
the locality of which the individual is the resident alone
woul d have access to revenue records to be in a position to
make reliable enquiries before the issuance of the
certificate. In regard to persons born after the date of
the notification of the relevant Presidential Oder, the
comuni cation states that the place of residency for the
purpose of acquiring Scheduled Caste or Scheduled Tribe
certificate is the place of permanent abode of their parents
at thetime of the notification of the Presidential Oder
under which they claimto belong to such a caste/tribe.
250
7. Subsequent to the issuance of the said conmmunication by
the Governnment of India, the Commissioner for Schedul ed
Castes and Scheduled Tribes submitted his 22nd Report
wherei n he pointed out that instances had conme to his notice
where false certificates were produced by non-Schedul ed
Caste/ Schedul ed Tribe persons to secure government service
or admission to  educational institutions. The report
di scl osed that such certificates were being issued without
the authority issuing the same being even aware of basic
requi rements necessary for such certificates: On.the basis
of the recomendati ons made by the Conm ssioner and having
regard to the procedure adopted by the State of West Benga
whi ch was commended for acceptance by the Comi ssioner, the
Government of Maharashtra, in nodification of the existing
orders directed that caste certificates issued by the
Speci al Executive Magistrates should be treated as ‘
prelimnary certificates’ and final certificates should be
issued only by the Executive Magi strate authorised by the
District Magistrate in that behalf.. It was also directed
that Special Executive Magistrates should certify only the
castes to which they thensel ves bel onged. The Cover nment
states that if despite these instructions —incorrect caste
certificates are issued, a serious vieww || be taken. I'n
the instructions appended to the said Governnent Order it
was, inter alia, stated in paragraphs 13 and 19 as under
"13. Caste Certificates shoul'd be issued only
to those who have ordinary residence of the
place within the jurisdiction of the conpetent
authority. Ordinary residence neans residence
which is not for the purpose of  service,
enpl oynment, education, confinenent “in jail,

etc. In short, it neans permanent residence
and not a tenporary residence.
19. VWere a person mgrates fromone State

to another, he can claim to belong to a
Schedul ed Caste or a Scheduled Tribe only in
relation to the State from which he has
m grated. The conpetent authority should not,
therefore, issue a caste certificate to a
per son from other State, whether he i s
ordinary (sic) residing in this State or not."
By the subsequent letter of 12-2-1981, it was further
clarified that in order to beconme eligible for being treated
to be a nenber of Schedul ed Caste/Tribe in relation to the
State of Maharashtra a person should be a permanent resident
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of the State of Maharashtra before 10-8-1950, and 6-9-1950,
respectively, the dates of the notifications of t he
respective Presidential Oders of 1950 scheduling the
castes/tribes in relation to the State of Mharashtra
Since there was no State of Maharashtra in 1950 it would be
reasonable to understand it to mean the geographical area
now formng part of the State of Maharashtra. At the foot
of the pro forma of the certificate the followi ng note was
appended:
"Note : The term’ordinarily reside(s)’ used here will have
same neaning as in Section 20 of the Representation of the
People Act, 1950." Section 20 of the Representation of the
Peopl e Act, 1950, reads as under:
251
"20. Meaning of 'ordinarily resident’.- (1) A person shal
not be deened to be ordinary resident in a constituency on
the ground only that he owns, or is in possession of, a
dwel | i ng house therein
(1A) A person absenting hinmself tenporarily fromhis place
of ordinary residence shall not by reason thereof cease to
be ordinarily resident therein
(1B) A nenber of Parlianment or of the Legislature of a State
shall not during the termof his office cease to be
ordinarily resident’ in-the constituency in the electora
roll of which he is registered as an elector at the tinme of
his election as such nmenber, by reason of his absence from
that constituency in connection with his duties as such
nmenber .
(2) A person who is a patient” in any est abl i shrment
mai nt ai ned wholly or mainly for the reception and treatnent
of persons suffering from nental illness or nent a
defectiveness, or who is detained in prison or other |ega
custody at any place, shall not by reason thereof be ' deened
to be ordinarily resident therein
(3) Any person having a service qualification shall be
deenmred to be ordinarily residentt on any date in the
constituency in which, but for his having such service
qualification, he would have been ordinarily resident on
that date.
(4) Any person holding any office in India declared by the
President in consultation with the El ection Conmni ssion to be
an office to which the provisions of this sub-section apply,
shal |l be deenmed to be ordinarily resident on any datein the
constituency in which, but for the holding of —any such
of fice, he would have been ordinarily resident on that date.
(5) The statenent of any such person as is referred to in
sub-section (3) or sub-section (4) made in t he
prescribed formand verified in the prescribed nmanner, . that
but for his having the service qualifications or but for his
hol di ng any such office as is referred to in sub-section (4)
he woul d have been ordinarily resident in a specified place
on any date, shall, in the absence of evidence to the
contrary, be accepted as correct.
(6) The wife of any such person as is referred to in. sub-
section (3) or sub-section (4) shall, if she be ordinarily
residing with such person be deemed to be ordinarily
resident in the constituency specified by such person under
sub-section (5).
(7) If in any case a question arises as to where a person
is ordinarily resident at any relevant time, the question
shall be determined with reference to all the facts of the
case and to such rules as may be nade in this behalf by the
Centr al Governnment in consultation with the El ecti on
Commi ssi on

(8) In sub-sections (3) and (5) ’'service
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qualification neans-

(a) being a nenmber of the arned forces of the
Uni on; or

252

(b) being a menmber of a force to which the
provi sions of the Arny Act, 1950 (46 of 1950),
have been made applicable whether wth or
wi t hout nodifications; or

(c) bei ng a nenber of an arned police force
of a State, who is serving outside that State

or
(d) bei ng a person who is enployed under the
Government of India, in a post outside India."
8. In course of time persons belonging to Schedul ed
Castes/ Schedul ed Tribes who had mgrated fromone State to
another in search of enploynent or for education purposes
and the |I|ike, experienced great difficulty in obtaining
Caste/ Tribe Certificates fromthe State fromwhich they had
mgrated.  To renmpve this difficulty experienced by themthe
earlier ‘instructions contained in the letter of 22-3-1977,
and the subsequent letter of 29-3-1982, were nodified, in
that, the prescribed authority of a State/Union Territory
was permtted to issue the Schedul ed Caste/ Schedul ed Tribe
Certificate to a person who had migrated fromanother State
on production of a/genuine certificate issued to his father
by the prescribed authority of the State of the father’s
origin except where the prescribed authority considered a
detailed enquiry 'necessary throughthe State of origin
before issue of certificate. It was further stated that the
certificate wll be issued-irrespective of whether the
Caste/ Tribe in question.is scheduled or not inrelation to
the State/Union Territory to which the person has m grated.
O course, this facility did not alter the Schedul ed
Caste/ Tri be status of the person in relation to the one or
the other State. The revised formof the certificate was
ci rcul at ed. Further, it was clarified that a Scheduled
Caste/ Tri be person who has migrated fromthe State of origin
to sone other State for the purpose of education
enpl oyment, etc., will be deened to be Schedul ed Caste/ Tribe
of the State of his origin only and will be entitled to
derive benefits fromthat State and not fromthe State to
whi ch he had m grated. By this clarificatory or der
f or war ded to Chief Secretaries of al | St at es/ Uni on
Territories, the only facility extended was that t he
prescribed authority of the State/Union Territory to which a
person had migrated was permtted to issue the certificate
to the mgrant on production of the genuine certificate
issued to his father by the prescribed authority of. the
State of the father’s origin provided that the  prescribed
authority could always enquire into the matter through the
State of origin if he entertained any doubt.. The
certificate to be so issued would be in relation to the
State/Union Territory from which the person concerned had
mgrated and not in relation to the State/Union Territory to
which he had mgrated. Therefore, the m grant would not  be
entitled to derive benefits in the State to which he. had
mgrated on the strength of such a certificate, This was
reiterated in a subsequent letter dated 15-10-1987 addressed
to Sm Shashi M sra, Secretary, Social Wlfare, etc., in the
State of Maharashtra. |In paragraph 4 of that letter it was
specifically stated
"Further, a Schedul ed Caste person, who has
mgrated fromthe State of his origin, which
is considered to be his ordinary place of
resi dence
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253
after the issue of the first Presidentia
Order, 1950, can get benefit fromthe State of
his origin and not fromthe State to which he
has mgrated."
So stating the proposal regarding reduction in the period of
cut-off point of 1950 for nmigrati on was spurned. It was
stated that the proposal could have been taken care of only
if the lists of Schedul ed Castes and Schedul ed Tribes were

made on all-India basis which, it was said, was not feasible
in view of the provisions of Articles 341 and 342 of the
Constitution. It wll thus, be seen that so far as the

Governnment of India is concerned, since the date of issuance
of the communi cation dated 22-3-1977, it has firmy held the
view that a Schedul ed Caste/ Scheduled Tribe person who
mgrates fromthe State of his origin to another State in
search of enploynent or for educational purposes or the
like, ,cannot be treated as a person belonging to the
Schedul ed’ Caste/ Schedul ed Tribe of the State to which he
m grates ' and hence he cannot cl ai mbenefit as such in the
latter State.

9. The petitioners contend that having regard to the
difficulty experienced by persons belonging to the Schedul ed
Cast es/ Schedul ed Tribes, both in the State of origin and in
the State to which/'they migrated, they were obliged to nove
the H gh Court for seeking an appropriate wit or direction
on the plea that the cut-off date was arbitrarily fixed and
was therefore violative of Articles 14 and 19 and Articles
341 and 342 of the Constitution.  Reference has been made by
the petitioners to four judgnents delivered by the Bombay
Hi gh Court (i) Bhiwaji Eknath Kaw e v. State of ‘Maharashtra
decided by the Aurangabad Bench of the Bonbay High Court
conprising Kanade and Deshpande, JJ. on 3-2-1982, (it)
Raj esh Khusal bhai Patel v. State of Maharashtra2 decided by
the Bonbay Hi gh Court, Pendse, J. on 19-9-1984, (iii) Rajesh
Arjunbhai Patel v. State of Maharashtra3 decided by the
Bonbay High Court, Daud, J. on 31-7-1989 and (iv) Kannaya
Devjibhai Borisa v. State of Maharashtra4 decided by the
Division Bench of Bonbay H gh Court, Mokerjee, C. J. and
Sharad Manohar, J., dated 28-9-1989, granting reliefs to the
petitioners. The petitioners contend that notwthstanding
the pronouncenents of the Bonbay Hi gh Court in the aforesaid
Wit petitions persons bel ongi ng to the Schedul ed
Cast es/ Schedul ed Tri bes continue to experience difficulties
in securing certificates fromthe State of origin as well as
the State to which they had migrated on account ~ of the
instructions issued by the Governnment of India as~ contained
in the comunication dated 22-3-1977 and the subsequent
conmuni cations referred to earlier. The petitioners  have,
therefore, nmoved this Court so that an authoritative
pronouncenent of this Court may introduce a uniform. pattern
in regard to the issuance of certificates to the 'persons
bel onging to the Schedul ed Castes/ Schedul ed Tribes wthout
being conpelled to knock at the doors of different  High
Courts.

1 WP. No. 1572 of 1980, decided on 3-2-1982 (Bom HC)

2 WP. No. 2499 of 1983, decided on 19-9-1984 (Bom

3 AR 1990 Bom 114: 1990 Mah LJ 55

4 Al R 1990 Bom 394: (1990) 1 Bom CR 546

254
10. In the counter filed on behalf of the State of
Maharashtra, it is contended that the question raised in

this petition has been conclusively answered by a
Constitution Bench of this Court in Marri Chandra Shekhar
Rao v. Dean, Seth G S. Medical College5 and as such the
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petition is liable to be dismssed. Wthout prejudice to
this prelimnary contention, it is pointed out that the
expression "in relation to that State" read with the words
"for the purposes of this Constitution" in Articles 341 and
342 | eave no manner of doubt that the specification made is

"in relation to that State" for which it is made i.e. the
State of origin and not that State to which a person
m grates. That is because the concept of backwardness in

Articles 15 and 16 is a relative one varying from area to
area and region to region and hence it is not permssible to
general i se any caste or any tribe as a Schedul ed Caste or as
a Schedul ed Tribe for the whole of the country. Ther ef or e,
a person belonging to a Schedul ed Caste or a Schedul ed Tri be
in relation to a State would require necessary protection
and benefits in that State to bring about equality but the
soci al environnent of the State to which he migrates nay not
be the sane as inthe State of - his origin and therefore he
cannot ~claim the benefits and privileges available to
Schedul ed 'Castes and Schedul ed Tribes in the State to which
he mgrates. Therefore, the contention of the petitioners
that on migration the caste or tribe of the person concerned
does not change and if such person is deni ed t he
concessi ons, benefits-and privil eges available to Schedul ed
Castes and Scheduled Tribes in the State to which he
m grates, such a denial would be in violation of Article 14
of the Constitution, in that, the right to equality and
equal treatnent woul d be deni ed, cannot be sustained. For
the very sane reason, the challenge to the conmunications
and circulars issued by the Governnent of |India and the
CGover nient of Maharashtra is without nerit. It is,
therefore, contended by the deponent that thereis no nerit
in this petition and the sane shoul d be di smi ssed.

11. Unfortunately, even though the nmain challenge is to the
conmuni cations/circul ars i ssued by the Governnment of India,
no counter has been filed on behalf of the Union of 'India
even though considerable tine has elapsed since the issuance
of notice on 17-8-1990. Even on 12-2-1991, the |earned
counsel for the Union of India reported that he had not been
able to obtain instructions fromthe Mnistry concerned as
to the stand that the Union of India may |ike to take on the
guestion raised in this petition. On that occasion, we
stated that we consider it necessary that the Union of India
should clarify its stand so that the Court nay receive
assistance fromthe | earned counsel representing the Union
of India to enable it to effectively resolve the _issue.
Reluctantly, this Court extended the time by another two
weeks to enable it to do so. The Secretary to the Mnistry
of Welfare was also directed to take appropriate steps to
ensure the filing of a counter clarifying the stand of  the
Union of India before the next date of hearing, nanmely, 5-3-
1991. A copy of the order was sent to the Secretary to
enable himto pursue the natter and ensure that the counter-
affidavit was filed

5 (1990) 3 SCC 130: (1990) 14 ATC 671: 1990 Supp (1) Scale 7
255

before the next date. Unfortunately, despite the indul gence
given by this Court, no counter-affidavit has been filed on
behal f of the Union of India. Wat a sorry state of affairs
that even after the highest officer in the Mnistry is
sounded the lethargy continues. So we have to decide the
i ssue without a counter fromthe Central Governnent.

12. The petition cane up for final disposal before a Bench
of three | earned Judges of this Court on 12-3-1991

Havi ng heard argunments for three days, the |earned Judges
passed the follow ng order on 15-3-1991
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"W have heard these matters at some |ength
but we have cone to the conclusion that the
problemraised in these petitions is likely to
affect wvarious fundanental issues regarding
t he recognition of Scheduled Castes and
Schedul ed Tri bes under Articles 341 and 342 of
t he Constitution, read wth Presidentia
Orders in this context. In our opinion, these
are appropriate matters to be placed before a
Constitution Bench of this Court. The papers
may be placed before the Chief Justice for
necessary directions in this behal f."

That is howthe matter cane up for final disposal before us.

13. W& may incidentally mention that an Interim Application

No. 1 of 1990 was taken out for perm ssion to proceed in a

representative capacity. An. order was passed on that
application on 17-8-1990 directing notice to i ssue
returnable on 3-10-1990.

14. 1t is a matter of common know edge that before and

during the British rule also the social order in India was
of graded inequality. During the freedom struggle sone of
our |leaders strived to bring about social integration to
give a fillip to the independence novenment. The need to
bring about equality was strongly felt. " After independence
when the Constitution was being franed for free India,
consi derable enphasis was laid on the need to secure
equal ity. The debates of the Constituent - Assenbly bear

testi nony to this' felt need. The Preanbl e of our
Constitution, whichis aptly described as the conscience of
our Constitution, pronmises to secure to  all citizens
"equal ity of status and of opportunity”". In the Chapter on

Fundanental Rights, Article 14 enphatically states that the
State shall not deny to any person equality before the |aw
or the equal protection of the laws within the territory of
India. But then the Constitution-nmakers were al so aware of
the prevailing inequality in the social structure  of the
country and, therefore, felt the need to correct this
i mbal ance through appropriate provisions. Wile Article
15(1) in unm stakable terns provides that the State  shal

not discrimnate against any citizen on grounds only of
religion, caste, race, sex, place of birth or any of them
Article 15(4) says that nothing in the foregoing paragraph
of the said article shall prevent the State from making any
special provision for the advancenent of any socially -and
educationally backward classes of citizens or for the
Schedul ed Castes and the Scheduled Tribes. So also Article
16(1) posits that there shall be equality of opportunity for

al | citizens in matters relating to enpl oynent or
appointnent to any office under the State and clause (2)
thereof adds that no citizen shall, on grounds
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of religion, race, caste, sex, descent or place of  birth,
resi dence or any of them be ineligible for or discrimnated
against in respect of any enployment or office wunder the
State. But then clause (4) of Article 16 provides that
nothing in the foregoing part of the article shall prevent
the State from naking any provision for the reservation of
appoi ntnents or posts in favour of any backward class of

citizens which, in the opinion of the State, is not
adequately represented in services under the State. Article
19, insofar as is relevant for the purposes of this

petition, states that all citizens shall have the right to
nove freely throughout the territory of India and to reside
and settle in any part of the territory of India. The
subm ssion of the |earned counsel for the petitioner was
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that since Article 19 confers aright of free novenent
throughout the territory of India and a right to reside and
settle in any part of the territory of India, persons
bel onging to the Schedul ed Castes and Schedul ed Tri bes have
aright to nove fromone State to another w thout hindrance
and to reside and settle in any other State. There can be
no doubt that this is a fundanmental right and nenbers
bel ongi ng to the Schedul ed Castes/ Schedul ed Tri bes specified
in one State have a right to free novenent to another State
and to reside and settle in the other State if they so
desire. As stated earlier certain privileges have been
conferred on nmenbers belonging to the Schedul ed Castes and
Scheduled Tribes in Part XVl of the Constitution, nanely,
Articles 330, 332, 335 and 336 which we have referred to
earlier. But as pointed out earlier on a plain reading of
clause (1) of both Articles 341 and 342, extracted earlier

it becones obvious that the power of the President is
l[imted to specifying the castes/tribes which shall, "for
the purposes of Constitution? , be deened to be Schedul ed
Castes or ~Scheduled Tribes "in relation to a State or a
Union Territory", as the case may. ~The contention of the
| earned counsel for the petitioners was that the |ega

position explained in the comunication of 22-3-1977 and
subsequent comunications flowi ng therefromand referred to
earlier was not consistent with the |anguage of Articles
341(1) and 342(2) and was even otherw se violative of the
concept of equality enshrined in Articles 14, 15, 16 and 19
of the Constitution. The |earned counsel further pointed
out that the decisions of the Bonbay Hi gh Court referred to
in the earlier part of this judgment and the decisions of
the Gujarat H gh Court in Manju Singh v. Dean, B.J. Mdica

College6 and State of Gujarat v. R L. Patel as well as the
decision of the Karnataka H gh Court-in P.M Mni Reddy v.
Kar nat aka Public Service Conmmi ssi on8 shoul d be approved as
they have-rightly held that the words "for the purposes of
this Constitution” should not be read as subservient to the
words "in relation to that State". If so interpreted the
view expressed by the Governnent of India in the
comuni cation dated 22-3-1977 woul d be wholly erroneous and
in violation of the fundamental rights referred to earlier

He, therefore, contended that since t he Mahar asht ra
CGovernment order of 21-3-1979 follows the interpretation
pl aced by the

6 AIR 1986 Guj 175: 1986 CGuj LH 483

7 AIR 1992 Guj 42: (1990) 31 Quj LR 1163

8 1981 Lab 1 C 1345 (Kant)
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Government of India in the communication of 22-3-1977, the
former nust also be held to suffer on the sane vice of

constitutional invalidity and opposed to the spirit and
purpose of Articles 341 (1) and 342(1). On the other hand
t he | earned counsel for the Union of India, t hough

handi capped for want of a counter, and the |earned counse
for the State of Maharashtra placed strong reliance on the
Constitution Bench decision in Marri Chandra5 and subnitted
that these very submissions were canvassed before the
Constitution Bench by M Raju Ramachandran, and wer e
spur ned. If we agree with the submission of the |[earned
counsel for the respondents that the point at issue in this
petition stands covered by the decision of the Constitution
Bench in the aforesaid case nothing further would remain for
us to decide. It would, therefore, be advantageous to
straightaway refer to the decision in Marri Chandra caseb.
15. Marri Chandra was born in Tenali in the State of Andhra
Pradesh and bel onged to Gouda community, popularly known as
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"Goudi’. This comunity was specified as a Schedul ed Tribe
in the Constitution (Scheduled Tribes) Order, 1950 as
amended till then. H's father had obtained a Schedul ed

Tribe certificate fromthe Tehsildar on the basis whereof he
secured employment in the quota reserved for Schedul ed
Tribes in a Governnent of India Undertaking and was posted
in Bonbay, State of Maharashtra. The petitioner was then
aged about 9 years. He prosecuted his studies in Bonbay and
passed the 12th standard exam nation held by the Miharashtra
State Secondary and Hi gher Secondary Exami nation Board.
Thereafter he sought adnmission to the respondent-college
claimng benefit of reservation as one belonging to the
Schedul ed Tribe. He was, however, denied adm ssion in that
guota though Schedul ed Tribe candidates who had secured
| esser marks than him but whose State of origin was
Maharashtra were admitted. The denial of adm ssion *as
based on the «circular dated 22-2-1985 issued by t he
Government.  of, I'ndiawhich has already been referred to by
us. Having failed to secure admssion in any nedica
col | ege in the quota reserved for Schedul ed Tri be
candi dat es, he questioned the denial before this Court under
Article 32 of the Constitution. A Constitution Bench headed
by Sabyasachi Mikharji, C.J., as he then was, exam ned the
guesti on whether one whois recogni sed as a Schedul ed Tribe
inthe State of his origin continues to have the benefits or
privileges or rights in the State to which he mgrates. In
paragraph 6 of the judgnment the precise question was
fornmulated as fol |l ows:
"This question, therefore, that arises in this
case is whether the petitioner can claim the
benefit of being a Scheduled Tribe in the
State of Maharashtra though he had, as he
states, a Schedul ed Caste certificate in the
State of Andhra Pradesh?"
In answering this question the Constitution Bench was call ed
upon to interpret Articles 341 and 342 of the Constitution
and determne what the expression "in relation /to that
State" read in conjunction with "for the purposes  of this
Constitution" seeks to convey. After referring to the
provisions of Articles 14, 15 and 16 and the decision of
this Court in
258
Pradeep Jain (Dr) v. Union of India9 the Constitution~ Bench
took notice of the fact that Schedul ed Castes and Schedul ed
Tribes had to suffer social disadvantages and were _denied
facilities for devel opment and growth in certain States. To
grant equality in those States where they suffered and were
deni ed facilities for developnent and growh certain
protective preferences, facilities and benefits in the /form
of reservation, etc., had to be provided to themto enable
them to conpete on equal terns with the nobre advantageous
and devel oped sections of the comunity. It is not
necessary to dilate on this point as the Constitution itself
recogni ses that nmenbers belonging to the Scheduled Castes
and Schedul ed Tribes and ot her backward cl asses have to  be
given certain incentives, preferences and benefits to put
them on an even keel with others who have hitherto enjoyed a
maj or share of the facilities for developnment and growth
offered by the State, so that the forner may, in course of
time, be able to overcone the handi cap caused on account of
deni al of opportunities. The interpretation that the Court
nmust put on the relevant constitutional provisions in regard
to Schedul ed Castes/Scheduled Tribes and other backward
cl asses nmust be aimed at achieving the objective of equality
prom sed to all citizens by the Preanbl e of our
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Constitution. At the same tinme it nust also be realised
that the | anguage of clause (1) of both the Articles 341 and
342 is quite plain and unanbi guous. It clearly states that

the President may specify the castes or tribes, as the case
may be, in relation each State or Union Territory for the
purposes of the Constitution. It nust also be realised that
before specifying the castes or tribes under either of the
two articles the President is, inthe case of a State,
obliged to consult Governor of that State. Therefore, when
a class is specified by the President, after consulting the
CGovernor of State A it is difficult to understand how that
specification made "in_ relation to that State" can be
treated as specificationinrelation to any other State
whose Governor the President has not consulted. True it s
that this specification is not only in relation to a given
State whose Covernor has been consulted but is "for the
purposes of this Constitution" meaning thereby the various
provisions of _the Constitution which deal wth Schedul ed
Cast es/ Schedul'ed Tribes. The Constitution Bench has, after
referring to the debates in the Constituent Assenbl y
relating to these articles, observed that while it is true
that a person does not cease to belong to his caste/tribe by
m gration he has a better and nore socially free and |ibera
atnosphere and if sufficiently long ‘tine is spent in
socially advanced. areas, the inhibitions and handicaps
suffered by belonging to a socially di sadvant ageous
conmunity do not truncate his growh and the natural talents
of an individual gets full scope to blossom and flourish.
Realising that these are problems of social adjustnent it
was observed that they nust be so bal anced in the nosaic of
the country’s integrity that no section or conmunity should
cause detrinent or discontentnent to the other comunity.
Therefore, said the Constitution Bench, the Schedul ed Castes
and Schedul ed Tri bes belonging toa particular area of the
country nust be given protection solong as and to the
extent they are entitled to in order to
9 (1984) 3 SCC 654
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become equals with others but those who go to other areas
should ensure that they nake way for the disadvantaged and
di sabled of that part of the community who suffer from
disabilities in those areas. The Constitution Bench sunmred
up as under:
"“In ot her wor ds, Schedul ed Cast es and
Schedul ed Tribes say of Andhra Pradesh do
require necessary protection as bal anced
between other comunities. But equally the
Schedul ed Castes and Schedul ed Tri bes say of
Maharashtra in the instant case, do require
protection in the State of Maharashtra, /which

will have to be in balance to ot her
comunities. This nust be the basic approach
to the problem If one bears this ‘basic

approach in mnd, then the determnation  of

the controversy in the instant case does not

becone difficult."
16. W may add that considerations for specifying a
particul ar caste or tribe or class for inclusion in the list
of Schedul ed Castes/ Schedul e Tri bes or backward classes in a
given State would depend on the nature and extent of
di sadvantages and social hardships suffered by that caste,
tribe or class in that State which may be totally non est in
another State to which persons belonging thereto nmay
nmgrate. Coincidentally it may be that a caste or tribe
bearing the same nomencl ature is specified in tw States but
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the considerations on the basis of which they have been
specified may be totally different. So also the degree of
di sadvant ages of various el ements which constitute the input
for specification may also be totally different. Therefore,
nmerely because a given caste is specified in State A as a
Schedul ed Caste does not necessarily nean that if there be
anot her caste bearing the sane nonenclature in another State
the person belonging to the former would be entitled to the
fights, privileges and benefits admi ssible to a nmenber of
the Schedul ed Caste of the latter State "for the purposes of
this Constitution". This is an aspect which has to be kept
in mnd and which was very nuch in the mnds of the
Constitution-makers as is evident from the choice of
| anguage of Articles 341 and 342 of the Constitution. That
is why in answer to a question by M Jaipal Singh, Dr
Anbedkar answered as under
"He asked ne another question and it was this.
Supposi ng a nenber of a Schedul ed Tribe |iving
in a'tribal area mgrates to another part of
the territory of India, which is outside both
the scheduled area and the tribal area, wll
he be able to claimfromthe | ocal Government,
within whose jurisdiction he may be residing
the same privil eges which he would be entitled
to whenhe is residing within the schedul ed

area or wthin the tribal area? It is a
difficult question for nmeto answer. |If that
matt er is agitated in quarters where a

decision on a matter like this would lie, we
woul d certainly beable to give sone answer to
the question in the formof sonme clause in
this Constitution. But so far as the  present
Constitution stands, a menmber of a Schedul ed
Tribe going outside the “scheduled area or
tribal area would certainly not be entitled to
carry with him theprivileges that he is
entitled to when he(is residing in a schedul ed
area or atribal area. So far as | ‘can see
it will be practicably inpossible to
260
enforce the provisions that apply to triba
areas or schedul ed areas, inareas other -than
those which are covered by them......
Relying on this statenent the Constitution Bench ruled that
the petitioner was not entitled to adm ssion to the nedica
college on the basis that he bel onged to a Schedul ed Tribe
in the State of his origin.
17. Lastly the Constitution Bench referred to the cleavage
in the views of different H gh Courts on the interpretation
of Articles 341 and 342 of the Constitution ~and the
consequential orders passed by the Governnent of India and
the State Governnents. It referred to the two decisions of
the CGujarat H gh Court as well as the decision of the
Kar nat aka High Court which place the i nterpretation
canvassed before us by M Raju Ramachandran. The ot her side
referred to the decisions of the Orissa Hgh Court in K
Appa Rao v. Director of Posts & Tel egraphs, Oissal0, the
deci sion of the Full Bench of the Bombay Hi gh Court in MS.
Mal at hi v. Comm ssi oner, Nagpur Division" and the decision
of the Punjab & Haryana High Court in V.B. Singh v. State of
Punj ab12 whi ch take the contrary view canvassed before us by
the respondents. Al these decisions were considered by the
Constitution Bench which agreed with the latter view It
upheld the view expressed in the communi cation dated 22-2-
1985 and negatived the challenge of the petitioner that the
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said viewwas ultra vires Articles 14, 15, 16 or 21. It,
however, observed that in the facts and circumnmstances of the
case and having regard to the fact that the petitioner
student’s career was involved it directed the authorities to
consi der whether the petitioner was a 'Goudi’ and if yes,
the institution my consider if he can be allowed to
conplete his studies in the institution. However, on the
i nterpretation of t he rel evant provi si ons of t he
Constitution this Court was clear inits viewthat legally
speaking he was not entitled to adm ssion in the Schedul ed
Tri be quot a.

18. W are in respectful agreement with the above view
expressed by the Constitution Bench in the af oresai d
decision. All the points which were canvassed before us by
M Raj u Ranmachandran were al so canvassed by himin the said
matter. They were negatived by the Constitution Bench

Not hi ng has been pointed out to persuade us to think that
the view taken by the Constitution Bench requires
reconsideration by a larger Bench. In fact we are in
conplete " agreenent wth the interpretation placed on the
various provisions of +the Constitution, in particul ar
Articles 341 and 342 thereof, in the said judgment. e,
therefore,, see no nmerit in this wit petition and disniss
the sane. However, we make no order as to costs.

10 AIR 1969 Ori 220: 35 Cut LT 55

11 AIR 1989 Bom 138: /1988 Mah LJ 1041: (1988) 90 Bom LR 532
(FB)

12 ILR (1976) 1 P&H 769
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